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Vo.  1. — John  Cartledoe  and   wife,  plaintiffs  in   error,  tw* 
John  M.  Cctliff  and  wife,  defendants  in  error. 

{!.]  A  svbnission  of  a  ca«te  pendiag  in  Court  was  made,  by  oonaent  of  panic* » 
(o  A.  B.  and  C,  <*The  unanimous  award  of  whom,  in  writing,  or  ihn  award  of 
A^  or  either  of  the  others,  duly  returned  to  the  Court,  was  to  be  made  the 
jvdgineat  thereof."  lieidj  that  the  award,  in  writing,  of  A.  and  B.,  two  of  the 
referees,  was  suOcievt.  Should  noi  the  submission  be  read  The  sward  of 
A.  and  either  of  the  others  ?    Qwtre. 

{2.]  The  death  of  one  of  the  arbitrators,  subsequently  to  the  award,  but  beibre 
the  same  is  returned  to  Court,  will  not  vitiate  the  award. 

£XJ[  ICi  hy  the  terms  of  the  submission,  the  arbitrators  are  made  the  judges,  both 
•f  the  law  and  the  facts,  their  award  will  be  valid,  although  against  law.  The 
Courts  will  in  such  case  conform  to  the  opinion  of  the  judges  chosen  by  the 
parties;  and  give  an  authority  to  their  acts  which  they  would  not  do  to  their 


[4.]  But  where  a  ea^e  pending  in  Court,  is  refbrred  by  the  Court  itself,  moreXo 
tke  arbitfators  as  Masters  in  Chancery  than  in  aay  other  capacity,  the  Court 
would  not  feel  itself  restraiifed  from  inquiring,  whether  or  not  there  was 
that  sort  of  mistake  made  in  law  as  would  vitiate  the  award. 

15l]  Xn  a  suit  apu'nst  a  trustee,  appointed  and  qualified  prior  to  the  Act  of  ISIl^ 
(4Sbtf  JH^.  S36)  and  the  pleadings  and  proofii  show,  that  it  is  a  case  for  simple 
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iatereat  only,  the  rule  for  calculating  interest  on  balances  in  the  hands  of  the 
(Hiardian,  executor  or  administrator  is  this:  8  per  cent,  up  to  the  1st  of  January 
1&I6;  7  per  cent,  for  the  next  eight  years  thereafter;  and  6  per  cent,  ooa^ 
pounded  annually,  from  th^  Ist  o(  Jannaj7  1854,  up  to  the  time  oi  the  final 
settlement. 

In  Equity,  in  Columbia  Superioi  Court     Decision   by 
Judge  Holt,  March  Term,  1856. 

'  I'hc  bill  in  this  case  was  filed  by  John  M.  Cutliffand  wife, 
against  John  Cartledge  and  wife,  former  guardian  of  Mrs. 
Cutiiff,  for  account  and  settlement  of  her  estate  &c. 

Pending  the  cause  at  September  Term,  1855,  the  follow- 
ing rule  of  reference  was  made,  viz:  , 

"John  M.  Cutiiff  and  wife  ^ 

vs. 
John  Cartledge  and  wife, 
guardian,  &c 

-  "  By  consent  of  parties,  it  is  ordered  by  the  Court,  that  the 
above  stated  cause  be  refered  to  the  arhitra^ient  and*aw9id 
of  A.  J.  Miller,  Robert  Toombs,  and  B.  B.  Moore,  the  unani- 
mous award,  in  writing,  or  the  award  of  said  A.  J.  Miller,  or 
either  of  the  others,  duly  returned  to  the  Court,  shall  be  the 
judgment  thereoC" 

By  virtue  of  the  aforesaid  order,  A.  J.  Miller  a^d  *  B.  B. 
Moore,  two  of  the  arbitrators  therein  named,  made  their 
award,  dated  20th  September,  1855,  and  attached  thereto  the 
paper  containing  the  data,  calculations  and  estimates  upon 
which  their  award  was  based. 

At  the  March  Term,  1856,  of  the  Superior  Court,  com- 
plainant's Solicitor  presented  said  award,  and  moved  that  it 
be  made  the  judgment  and  decree  of  the  Court 
4    To  i;^hich  motion  the  defendants'  counsel  objected: 

l8t  Because  the  award  was  not  made  by  all  the  ^referees, 
or  either  or  one  of  them,  as  required  by  the  rule. 

2d.  Because  A.  J.  Miller,  one  af  the  arbitrators  who  hud 
joined  in  and  .signed  the  award,  had  died  before  tb«  iame 
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had  been  returned  and  submitted  for  (he  sanction  and  judg- 
ment of  the  Court 

3d.  Because  the  order  of  reference  submitted  the  case  €is 
made  by  the  bill  and  answer  to  arbitrament ;  and  from  the 
paper  accompanying  the  award,  it  was  manifest  that  the 
rule  of  computing  and  compounding  interest,  adopted  by  the 
arbitrators,  was  erroneous  and  contrary  to  law,  and  the 
award,  being  based  upon  said  computations,  was  likewise 
illegal  and  void. 

Which  objections  the  Court  overruled,  and  made  the  award 
the^judgment  of  the  Court,  whereupon  counsel  excepted. 

Jsro.  C.  Sneab  &  Sons,  for  plaintiff  in  error. 
No  counsel  appeiured  for  defendants  in  error. 
Bjf  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

This  cause,  by  the  consent  of  parties,  was  referred  to  the 
arbitrament  of  A.  J.  Miller,  Robert  Toombs,  and  B.  B.  Moore, 
the  unanimous  award  of  whom,  in  writing,  or  the  award  of 
A.  J.  Miller,  or  either  of  the  others,  duly  returned  to  the 
Court,  was  to  be  made  the  judgment  thereof 

It  appears  that  an  award  was  made  by  two  of  the  persons 
named,  to  wit,  Mr.  Miller  and  Mr.  Moore,  and  returned  to 
the  Court;  Mr.  Miller  having  died  before  the  meeting  of  the 
Court  to  which  it  was  retuniable.  It  does  not  appear  whether 
Mr.  Toombs  participated  in  the  arbitration. 

A  motion  having  been  made,  to  make  the  award  the  judg- 
ment of  the  Court,  it  was  resisted  upon  the  grounds:  first, 
that  It  was  not  made  in  terms  of  the  submission;  and  sec- 
ondly, because  Mr.  Miller  had  departed  this  life  before  the 
return  of  the  award. 

[l.]  We  think  it  likely  that  the  rule  of  reference  was  not 
worded  precisely  as  it  was  ihtended,  and  that  instead  of  read- 
ing, that  the  award  of  A.  J.  Miller  or  either  of  the  others,  it 
should  have  been  written,  and  eithei  of  the  others.    But 
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waiying  this  verbal  oriticism,  and  the  right  of  the  Court  to 
substitute  and  for  or,  we  hold  that  the  terms  of  the  reference 
justify  the  award  as  made.  If  any  one  of  the  arbitrators  was 
empowered  to  make  the  award :  a  fortiori  did  two  of  them 
possess  the  authority. 

[2.3  As  to  the  death  of  Mr.  Miller  before  the  return  of  the 
award  Mr.  Smith  does  say,  in  his  work  on  Chancery  Prac- 
tice,  that  if  one  of  the  arbitrators  dies  there  can  be  no  award ; 
and  in  support  of  this  dictum  he  cites  the  case  of  Crowshay 
vs.  Columns  J  (1  Swanston^s  Rep.  40*)  But  by  reference  to  the 
report,  it  will  be  found  that  no  such  principle  is  there  dis- 
cussed or  decided,  or  even  alluded  to.  We  presume  the  au- 
thor must  have  meant,  where  the  arbitrator  dies  before  the 
award  is  made.  Here  it  was  afterwards,  and  we  cannot 
think  that  the  subsequent  death  of  one  of  the  arbitrators  va- 
cated the  award. 

The  award  having  been  received,  counsel  for  defendant 
moved  to  set  it  aside,  because  .it  was  contrary  to  law  in  this^ 
that  the  arbitrators  assumed  an  erroneous  basis  for  comput- 
ing interest 

[a]  A  question  arises  here,  namely :  Conceding  that  the 
calculation  was  illegal,  are  the  parties  bound  by  the  deci- 
sion? Can  the  Court  review  and  rectify  it?  And  that  de- 
pends upon  the  answer  to  the  ^iquiry:  Were  the  arbitrators, 
by  the  terms  of  the  submission,  judges  both  of  the  la^  and 
the  facts  of  th^  case?  and  is  their  award,  therefore,. valid, 
notwitlistanding  it  is  against  law  ?    We  think  not 

Where  parties,  by  private  agreement,  leave  their  disputes 
to  arbitrators,  to  be  settled  between  them,  the  Court  will  con- 
form to  the  opinion  of  the  judges  chosen  by  the  parties,  bsA 
give  an  authority  to  their  acts  which  they  would  not  to  their 
own.  And  the  same  may  be  true,  where  a  reference  is  uvade 
even  of  a  cause  pending,  by  the  out-doors  agreen^em  of 
the  parties,  under  th^  Judiciary tAct  of  179?.    (Qobb^  j^^) 

But  here  the  case  in  Court  waa  referred  by  the  Coui^  it- 
ujS,  more  to  the  gentleman  selected  3»  Ma^rs  in  Cl)ai)^«r]r 
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than  in  any  other  capacity;  and  we  apprehend,  that  under 
such  circamstancesy  the  Court  would  hardly  feel  itself  re- 
strained from  examining  whether  or  not  there  was  that  sort 
of  mistake  made  in  law  as  would  vitiate  the  awanL  ( I 
Price  81;  2  Mad,  6;  6  Taunton  256;  13  Bast.  357;  9  Ves. 
364;  3  East.  13;  6  Fi».  282;  Caldwell  on  Jlrbitrationy  53.) 

[4.]  Sustaining  the  right  of  the  Court,  then,  to  revise  this 
award,  and  holding  that  the  case  made  by  the  pleadings  and 
proofs,  was  one  for  simple  interest  only,  what  was  the  proper 
rule  for  computing  interest? 

The  Act  of  1847,  {Cobb  336,)  provides,  that  from  the  first 
day  of  January,  1848,  the  interest  to  be  charged  against 
guardians,  executors  and  administrators,  already  appointed 
and  qualified,  on  trust  funds  in  their  hands,  shall  be  at  and 
after  the  rate  of  seven  per  cent  per  annum,  for  the  first  six 
years  thereafter,  without  compounding;  and  after  the  expi- 
ration of  the  first  six  years  from  the  first  day  of  January, 
1848,  the  computation  of  interest  shall  be  at  and  after  the 
rate  of  six  per  cent  per  annum,  to  be  compounded  at  that 
rate  annually  thereafter. 

Here  we  have,  then,  a  definite  rule,  prescribed  by  statute, 
Ibr  computing  the  interest  in  this  case,  since  the  first  day  of 
January,  1848,  namely:  at  the  rate  of  seven  per  cent  for  the 
firsit  six  years  subsequent  to  that  date,  without  compounding; 
and  six  per  cent,  compounded  annually,  thereafter. 

But  how  shall  the  interest  be  calculated  on  the  balances 
in  the  hands  of  the  guardian  prior  to  January,  1648,  and  up 
to  that  time? 

On  all  sums  received  before  the  first  of  January,  1846,  at 
e^;fat  per  cent  to  that  date,  that  being  the  lawfiil  rate  of  in- 
terest up  to  December,  1845;  and  at  the  rate  of  seven  per 
.  cent  for  the  two  succeeding  years,  the  rate  of  interest  having 
been  reduced  fi'om  eight  to  seven  per  cent  at  that  data 

So  then,  we  shall  have  a  running  interest  of  eight  per  cent 
to  die  first  of  January,  1846 ;  at  seven  per  cent  for  the  next 
years ;  and  six  per  cent,  compounded  annually,  there- 
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In  Eqnity  in  Richmond   Superior   Court.    Decision  by 
Judge  HoJUT,  at  chambers,  September,  1856. 

This  bill  was  filed  by  Samuel  J.  Boyce,  against  Joseph  F. 
Borchard,  and  aliedged  that  on  the  1st  of  January,  1855,'the 
parties,  with  one  Edward  B.  Ward,  ent*ered  into  a  partner- 
ship in  the  retail  dry  goods  business  in  the  city  of  Augusta, 
under  the  name  of  Ward,  Burchard  &  Co.  That  prior  to 
ths  time,  said  Ward  and  Burchard  had  been  engaged  in  the 
same  business,  and  being  possessed  of  little  or  no  capital, 
and  knowing  that  complainant  had  funds  seeking  invest- 
ment, and  with  a  view  to  bolster  up  theiV  house,  then  on  the 
verge  of  insolvency,  the)'- applied  to  him  to  embark  with  them 
in  businesa  Articles  of  agreement  were  entered  into,  setting 
forth  the  terms  of  the  partnership  and  the  duties  of  each 
partner :  Complainant  complied  with  all  the  obligations  im- 
posed on  him  by  said  articles,  advanced  the  sum  of  |I20,000, 
as  stipulated,  and  was  a  dormant  partner ;  the  active  duties 
devolving  upon  Ward  and  Burchard.  The  bill  chaises  vari- 
ous acts  of  mismanagement  of  the  business ;  misapplication 
of  the  funds,  and  want  of  capacity  and  integrity  on  the  part 
of  said  Burchard,  That  about  the  20th  of  February,  1856, 
Ward  died,  and  by  the  artful,  fraudulent  and  false  represen- 
tation of  Burchard,  complainant  was  persuaded  and  induced 
to  continue  the  business  with  Jiim,  and  a  new  partnership 
for  that  purpose  was  formed,  under  the  name  of  J.  F.  Bur-  • 
chard  &  Co.  That  all  the  terms  of  said  new  partnership 
were  promptly  complied  with  by  complainant,  who  again 
advanced  the  sum  of  g  1 0,000 — that  he  was  a  dormant  part- 
ner, not  residing  in  the  city  of  Augusta,  and  taking  no  active 
part  in  the  business,  but  the  same  was  under  the  exclusive 
management  and  control  of  defendant  That  in  addition  to 
the  capital  last  advanced,  he  loaned  various  large  sums  to  the  • 
firm  soon  after  the  new  partnership,  with  the  view  of  ena- 
bling the  house  to  pay  debts  which  Burchard  represented  as 
pressing. 
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There  are  various  specific  chaiges  and  allegations  in  the 
billy  showing  want  of  skill,  capacity  and  int^rity  on  the  pan 
of  defendant,  and  that  complainant  apprehended  that  the 
funds  and  assets  of  the  finn  would  be  misapplied  and  wast- 
ed by  hira. 

The  bill  prayed  that  defendant  be  enjoined  from  contract* 
ing  or  collecting  debts,  from  selling  the  goods  or  disposing  of 
the  assets,  and  from  doing  any  other  matter  or  thing  connec- 
ted with  the  business ;  it  prayed  also  for  a  dissolution,  and 
an  account  of  the  two  firms  of  Ward,  Burchard  &  Co.,  and 
J.  F.  Burchard  &  C!o.,  and  for  the  appointment  of  a  receiver. 

The  bill  was  filed  in  tlie  office  of  the  Clerk  of  the  Superior 
Court  of  Richmond  county,  on  the  29th  August,  1856 ;  and 
on  the  30th  August,  a  copy  was  served  on  defendant,  tog^er 
with  a  notice,  that  on  the  2d  day  of  September,  application 
would  be  made  to  Judge  Holt,  for  the  appointment  of  a  re- 
eerrer  and  for  an  injunction. 

On  the  day  mentioned  in  said  notice,  the  parties  by  their 
counsel,  appearing  before  Judge  Holt,  at  Appling  in  the 
oounty  of  Columbia,  counsel,  for  defendant  moved  f<Mr  a  post- 
ponement lo  afford  him  an  opportunity  and  further  time  to 
lenst  the  motion  for  receiver  and  injunction,  which  motion 
for  cominiiance  was  over-ruled,  whereupon  counsel  for  defend- 
ant excepted  The  Judge  then  proceeded  to  hear  the  appli- 
^^n  for  the  appointment  of  a  receiver  and  injvnetion,  and 
after  aiigument  had,  oidered  the  iiqunction  to  issue,  but  post- 
poned the  appointment  of  a  receiver  to  allow  defendant  an 
opportunity  to  show  why  it  should  not  be  made.  Whereupon 
oounsel  for  defendant  exceed  and  assigns  for  error  : 

1st  That  said  order  was  granted  out  of  the  county  of  de- 
fondant's  residence. 

ad  Beeanse  the  bill  is  demurrable  in  that  it  is  muWfori- 
•as,  and  inasmuch  as  it  is  an  imperfect  bill — one  which,  as 
it  stands,  would  be  dismissed  at  Ae  proper  time  for  enleitaia- 
ing  a  demuner,  therefore  the  Court  should  make  no  order 
thereon.  ^ 
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3d.  Becauae  the  bill  does  not  present  a  case  whieh  «a^r* 
ises  sach  a  proceeding,  in  that  it  does  not  show  that  defend- 
ant has  done  any  thing  to  exclude  the  oomplaiikant  from  a 
joint  and  equal  participation  in  the  management  of  said  co- 
partnership, and  therefore  such  an  order  should  not  be  gnuited. 

4th.  Because  the  bill  does  not  make  a  case  in  which  a 
Court  of  Equity  can  properly  grant  such  an  order  at  this 
time,  and  under  the  circumstance  in  which  this  motion  is 
made,  or  under  any  other  set  of  circumstances. 

6ouu>  &  Starnes,  for  plaintiff  in  error. 

M1L1.ERS  &  Jackson,  for  defendant  in  error. 

By  the  Court, — McDo>7ald  J.  delivering  the  opinion. 

This  case  comes  before  this  Court  on  exoeptioss  to  the  de* 
eision  of  the  Circuit  Judge,  refusing  to  grant  a  continwaaoe 
of  the  motion  for  an  injunction  and  the  |appointmenC  of  a 
receiT^ ;  and  to  his  order  directing  an  injunction  to  issve. 

The  bill  was  filed  on  the  29th  day  of  August,  185d.  On 
the  dOth  day  of  the  same  mouth,  a  notice  was  served  cm  the 
defendant,  that  a  motion  would  be  made  in  said  cause,  before 
the  Judge  ol  the  middle  Circuit,  for  the  appointment  of  a 
reottver  and  f(Mr  an  injunction.  One  of  the  counsel  employ* 
«d  by  the  defendant  to  respond  to  the  motion,  appeared  be- 
fore the  presiding  Judge  at  the  appointed  time,  and  moved 
a  postponement  of  its  considemtion  for  a  reasonable  liaie 
and  to  a  oonvenient  day : 

1st  Becuise  the  defendant  cannot  be  called  out  of  \iB 
eounty  to  answer  and  to  meet  a  motion  for  this  ialerlooato-^ 
ry  order. 

24  Because  neither  die  defendant  nor  his  counsel  have 
had  time  and  opportunity  for  preparing  and  availing  iSsMm^ 
selves  of  tbeir  rights  in  this  behal£ 

3d.  Because  ^e  case,  as  it  iqipears  by  the  bill  itself,.!^  net 
a  case  of  snch  emergency  as  to  demand  action  on  the  peit  of 
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the  Goun  so  hasty  and  so  injurious  to  the  character  of  the 
defendant 

On  this  application^  the  Court  postponed  the  motion  so  far 
as  the  appointment  of  receiver  was  concerned,  hut  granted 
the  injunction.  The  refusal  of  this  motion  to  continue,  is 
made  the  first  ground  of  error. 

[1.]  As  we  remarked  in  the  case  of  Semrnes  vs.  Mayor  ttnd 
Oouneii  cf  Colutnbusy  19MGco./?.  484,  **the  Chancellor  may 
order  an  injunction  instantly,  on  the  exparte  shewing  of  the 
complainant ;  and  the  exigency  of  the  case  frequently  requires 
that  he  should  do  it"  There  is  nothhig  in  the  Constitution 
or  laws  that  requires  the  application  to  be  made  in  the  coun- 
ty of  the  defendant's  residence.  It  may  be  made  at  cham- 
bers, at  any  place  which  suits  the  Chancellor's  convenience. 
But  the  notice  served  in  this  case  does  not  call  the  party  out 
of  his  county.  The  defendant  was  simply  notified  of  the 
timty  and  not  the  ptecCy  that  the  motion  would  be  submitted 
to- the  Chancellor.  The  injunction  was  ordered  at  chambers. 
The  Constitution  prescaribes  the  place  at  which  civil  causes 
shall  be  tried,  and  although  equity  cases  are  not  embraced 
by  the  provisions  of  the  Constitution,  Courts  of  Equity  have, 
in  this  respect,  conformed  to  the  requirements,  but  they  never 
have  held,  and  very  properly  too,  that  all  motions  growing 
out  of  an  equity  cause,^or  connected  with  it,  must  be  heard 
in  the  county  of  the  defendant's  residence.  The  defendant, 
on  notice  of  an  application  for  an  injunction,  is  not  called  to 
answer  out  of  his  county.  He  may  appear  or  not  at  his  op- 
tion, and  he  may  show  cause  against  granting  the  injunction, 
im  any  manner  allowable  by  the  chancery  practice,  and  one 
mode  of  showing  cause,  is  by  answer  to  the  bill,  denying  the 
tacts  on  which  the  Chancellor  awards  the  injunction.  His 
answer  is  to  be  filed  in  the  county  where  the  cause  is  to  be 

[2.]  In  sustaining  their  second  ground  in  the  motion  of  de- 
fendant's counsel  for  continuance,  they  showed  for  cause  their 
prknr  indispensable  business  engagements.    The  Court  did 
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not  feel  wamnted  in  acknowledging  a  principle  which  might 
place  a  party  so  mnch  in  the  power  of  his  advenarf.  in 
the  complainant's  view  of  his  case,  if  statements  in  his  bill, 
sworn  to  by  him,  are  an  index  to  his  opini<Mi,  it  admitted  of 
no  delay.  Parties  and  their  counsel  are  bound  to  diligence  in 
preparing  to  meet  their  cases,  and  the  greater  the  emergency 
in  which  the  opposite  party  is  placed,  the  greater  must  be  the 
diligence;  The  want  of  it  is  never  excused  by  the  multitude 
of  pressing  calls  on  other  business. 

[3.]  We  say,  in  regard  to  the  third  ground,  that  we  see 
nothing  in  the  allegations  of  the  bill,  sworn  to  as  they  were, 
to  warrant  us  in  imputing  to  the  Circuit  Judge  too  much  haste 
in  ordering  the  injunction  to  issue.  The  bill  makes  a  strong 
case,  and  one  which,  if  true,  shows  that  speedy  action  by  the 
Court  was  necessary  to  protect  the  complainant  from  proba^ 
ble  injury.  Great  injury  to  the  complainant  might  have  been 
the  consequence  of  delay,  while  the  damage  to  the  defend- 
ant, if  any,  must  have  been  but  little,  for  under  our  laws  and 
practice,  the  defendant  was  entitled,  by  answering,  to  move 
a  dissolution  of  the  injunction. 

After  the  motion  for  a  continuance  was  disposed  of,  the 
counsel  for  the  defendantresisted  the  granting  of  the  injunc- 
tion on  several  grounds. 

Enough  has  been  said  on  the  first  ground,  ^^that  it  cannot 
be  granted  out  of  the  defendant's  county,"  to  show  that  it 
cannot  be  supported. 

[4,]  The  next  ground,  that  the  bill  is  multifarious  and  im-» 
perfect,  was  properly  overruled  by  the  Court. 

The  object  of  the  bill  was  to  dissolve  the  partnership; 
hare  an  account  from  the  defendant  of  their  entire  partner- 
ship concerns;  and  enjoin  him  from  a  further  interference,  to 
complainant's  injury,  with  the  parmership  aflairs.  The  oom- 
plainant  was  connected  with  the  defendant  in  two  parencv* 
ships.  Of  the  first  partnership,  Edward  B.  Ward  was  a  mem- 
ber.  He  died,  and  complainant  and  defendant,  being  survi- 
vors, formed  a  new  partnership,  and  carried  on  the  business 
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uder  a  new  finn.  The  defendant  was  the  active  partner  of 
tki  aeeoiid  firm.  The  effects  of  the  first  firm  went  into  the 
second,  but  subject  to  the  payment  of  the  debts.  The  clear 
surplus  was  the  fiind  to  which  the  survivors  and  the  repie- 
Mfttative  of  the  deceased  partner  were  entitled,  and  the  inter- 
est of  the  survivors  therein  was  all  they  had  a  right  to  cldim, 
as  capital  arising  from  that  quarter  in  the  new  firm.  This 
diey  had  a  right  to  claim.  An  investigation  of  the  affairs  of 
ihe  first  firm  is  therefore  indispensable,  in  taking  an  account 
of  the  last,  and  adjusting  the  rights  of  the  partners.  If  the 
prayer  of  the  bill  had  been  confined  to  the  latter  object,  an 
account  of  the  whole  must  have  been  had.  There  could 
hare  been  no  just  decree  without  it  The  prayer  cannot  al- 
ter the  nature  of  the  bill  in  this  respect  If  the  case  made 
by  the  stating  and  charging  parts  of  the  bill  is  not  muMfa- 
fiotts,  the  prayer  of  the  bill  will  not  make  one.  Discard  the 
special  prayers,  and  there  is  a  prayer  for  general  relie£ 
fV^thea  V9.  Bnmtley  ijr  Daniel^  5th  Oeo.  R.51\y  would  seem 
to  me  to  be  decisive  of  this  case. 

£&]  The  representatives  of  the  deceased  partner  ougiit  lo 
be  a  party  and  the  bill  may  be  amended  for  that  puipose. 

In  r^jard  to  Ihe  other  grounds,  we  will  remark,  that  in 
considering  them  we  are  governed  by  the  statements  in  tfie 
WU.  It  makes  a  strong  case  against  the  defendant,  of  want 
of  good  fiuth  in  the  representations  which  induced  die  com- , 
fbunant  to  enter  into  business  with  him ;  of  breach  of  duty ; 
of  want  of  skillful  management  of  the  affiiirs  of  the  partner^ 
slup ;  of  improper  deportment  towards  customers,  tte.  It 
piBfS  for  a  dissolution  of  the  partnership.  We  aie  not  pve* 
partd  to  say  that  the  Chancellor  exeioiaed  his  power  and  dis- 
cntion  unwarrantably  and  iUegally  in  ordering  the  iiijunfv 
tioa  and  therefore  affirm  all  the  jadgmeiits  complained  of  in 
moord. 
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JmfVi  te  8ruKoiSy  for  defendant  in  error. 

Bjf  iht  tJowL'-'-AmiimniQj  J.  deUrering  the  i^nion. 

:  Wa0  the  Couit  below  right  in  holding,  that  it  had  no  pow- 
m  lo  eataUish  cofaeB  of  either  of  the  tivo  burnt  wiUs  ? 

And  first,  was  the  Court  right  in  holding  this  as  to  the 
•Win  diait  had  «a/  been  admitted  to  probate  when  burnt  ? 

A  majority  of  this  Courts  including  myself,  think  that  the 
Court  was  right  in  so  holding.  The  following  ave  my  sea- 
MPS  for  this  opinion. 

If  the  Court  below  had  the  power  to  establish  a  copy  of 
aither  will^  the  Court  must  have  derived  that  power  from 
the  following  words  of  the  sixth  section  of  the  Judiciary  Act 
of  1799 ;  ^and  the  said  Courts  respectively/'  (the  Superior 
attd  Inferior  Courts,)  ^shall  have  power  to  establish  copies  of 
Isot  papers^  daeds  or  other  writings,  under  such  rules  and 
pra^anlaoos  as  are  or  may  have  been  euslemary  aad  accord* 
lag  to  law  and  equity." 

But,  in  these  words  there  is  nothing  that,  in  my  opinion, 
confers  on  those  Courts  a  more  extended  power  over  the  wah^ 
jl$tik  of  lost  papers,  than  the  power  whioh  Cowta  of  equity 
piSBsesD  over  tli^  same  subfeet  And  in  this  opinion,  I  tUsk, 
I  am  supported  by  the  uniform  interpretation  put  upon  thow 
wwDds  by  the  Superior  and  Inferior  Courts  themeelves. 

If  I  am  rig^t  in  this,  then  the  question  is,  whether  a  Court 
of  equity  has,  or  had^  the  power  to  establish  a  copy  of  this 
will 

And  I  think  the  answer  to  that  question  must  be,  noi 
•  There  are  cases  in  which  a  Court  of  Equity  has  interfered 
toaet  up  a^kstroyed  will,  but  they  are  cases  in  which.the 
destruction  of  the  will  was  by  yo^ma.  Theve  is  Bota 
oaaa,as  far  as  I  can  find  out,  in  which  a  Court  of  Equity  has 
ioMfered  to  set  up  a  will  that  had  been  lost,  or  that  had  been 
destroyed  by  accident,  or  indeed,  even  a  will  that  had  been 
by  fiand.    The  decisions  seem- to  hava^baca  €Bn* 
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in  hoMipg,  that  it  had  no  power  to  establish  a  copy  of  the 
bttrnt  will  that  had  be^i  burnt  before  probate. 

As  to  the  case  in  which,  the  burnt  will  had  been  admitted 
to  probate  before  it  was  burnt ;  most  if  not  all  of  these  rea- 
sons wilU  it  is  manifest,  equally  apply  to  it ;  and  some  of 
them  with  increased  force. 

A  will  that  has  been  admitted  to  probate,  becomes  a  paper 
of  file,  belonging  to  the  Court  of  Ordinary.  And  a  paper  on 
the  files  of  a  Court  b  much  of  the  same  rank  and  dignity 
as  a  record  of  the  Court 

The  words  of  the  sixth  section  of  the  Judiciary  Act  are,  as 
we  have  seai,  ^lost  papers,  deeds  and  other  writings^" — 
^Other  writings,"  although  a  general  expression,  will  not,  in 
this  eoaneetion,  include  a  record ;  for  it  is  a  rule  of  interpre- 
tation, that  general  words  closing  an  enumeration  of  particu- 
lars, do  not  extend  to  particulars  that  are  of  higher  rank  than 
imy  of  those  contained  in  the  enumeration. 

And  then,  if  the  power  conferred  by  the  said  sixth  section 
<IB  the  Superior  and  Inferior  Courts,  was  no  more  extended  a 
power,  than  that  possessed  by  a  Court  of  Equity,  it  was  not  a 
power  that  authorized  those  Courts  to  establish  the  records  of 
other  Courts ;  for  a  Court  of  Elquity  never  possessed  the  pow- 
•«r  to  establish  the  records  of  another  Court  There  was  nev- 
er any  need  that  it  should  possess  that  power.  Every  Ooort 
^  record  has  ample  power  to  establish  its  own  records 

Therefore,  I  think,  that  the  Court  below  was  also  rig^t  in 
holding,  that  it  had  no  power  to  establi^  a  copy  of  the  burnt 
will  that  had  been  admitted  to  probate  before  it  was  burnt 

LuMPxiK  J.  Concurring. 

The  question  submitted  to  Judge  Holt,  in  this  casoi  was, 
^whether  the  Superior,  Inferior  or  Court  of  Ordinary,  was 
the  proper  Court  to  establish  a  copy  will  before  probate?'' 
And  he  held  that  the  Court  of  Ordinary  was  the  only  Court 
ia  wUch  a  lost  will  oould  be  established ;  and  I  am  inidia* 
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•ed  to  thiak  he  was  right,  notvitlutanding  a  coiitiar7  pmdiee 
has  been  pursued  in  many  parts  of  the  Stata 

The  Judiciary  Act  of  1799,  in  treating  of  the  powen  which 
are  common  both  to  the  Superiorand  the  Inferior  Ck>urts,  says : 
^And  the  said  Courts  respectively  shall  have  power  and  au- 
thority to  establish  copies  of  lost  papers,  deeds  or  other  wii- 
tingB,  under  such  rules  and  precautions  as  are  or  may  have 
been  customary,  and  according  to  law  and  equity."-^CoA6 
463. 

The  words,  ^lost  papers,"  are  sufficiently  broad  to  include 
wills.  Still  I  am  inclined  to  believe,  from  seveml  consider* 
ationsy  that  it  was  not  the  intention  of  the  Legislature  U>  in- 
clude this  class  of  instruments ;  and  in  this  language,  in- 
deed, I  suppose,  that  nothing  else  was  designed,  but  to 
confer  authority  upon  these  Courts,  to  do  that  at  ofHnmoa 
law,  which  in  England  could  only  be  done  in  a  Conrt  of 
Chancery.  And  I  interpret  the  phraseology  at  the  end  of  the 
clause  to  indicate  as  much. 

Did  the  Courts  of  Chancery  in  England  exercise  the  juris- 
diction claimed  for  these  common  law  Courts,  under  this 
clause  of  the  Judiciary  Act  of  1799  ?    Upon  examination  it 
will  be  found  that  they  did  not    In  case  of  spoliation  of  a 
will,  the  Courts  of  Chancery  in  England,  and  in  this  coun- 
try too,  have  assumed  jurisdiction ;  fraud  being  peculiarly 
cognizable  and  relievable  in  Courts  of  Equity ;  and  in  all  such 
cases,  where  the  contents  of  the  will  could  be  ascertained, 
they  would,  by  a  decree,  not  only  establish  the  suppressed 
or  destroyed  will,  in  all  its  parts,  but  direct  its  complete  exe- 
cution.    1  Madd  r/u  Prac  3«5-6  ;  3  Mkina  359  ;   %  Ver- 
non 380,  561 ;  1  Vea.  Sen'r.  337  ;  1  P.  fVms.  731  ;  2  lUd. 
748  ;  2  Siory^a  Eg.  Jur.  67  L    But  in  ordinary  cases  of  lost 
will,  the  parties  always  resorted  to  the  Ecclesiastical  Courts. 
It  is  true,  that  Ecclesiastical  Courts  have  no  existence  in 
ernr  confederation*    But  the  Ordinary  in  this  State,  is  vested 
with  much  fuller  powers  than  the  Eccleisasticnl  Courts  in 
England    By  the  act  of  1810,  which  is  subsequent  to  the 
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Jodiciarjr  act  of  1799,  respecting  the  establishment  of  lost 
papers,  it  is  declared,  that  the  Courts  of  Ordinary  ^shall  baTe 
original  jurisdiction  of  all  testate  and  intestate  estates ;  and 
all  such  other  matters  and  things,  as  appertain  or  relate  to 
estates  of  deceased  persons,  whether  testate  or  intestate.'^ 
Cobb  883,  384. 

By  the  proceeding  in  one  of  the  other  Courts,  something 
is  accomplished,  or  it  is  not  If  anything  is  established,  as 
to  ihe/actum  of  the  execution  of  the  paper,  purporting  to  be 
a  will,  it  is  pro  tanto  an  infringement  upon  the  jurisdiction 
of  the  Ordinary ;  if  nothing,  then  it  is  an  idle  ceremony,  and 
a  useless  expense,  and  for  that  reason  should  not  be  encour- 
aged. 

*  The  conclusion  to  which  I  have  come,  therefore,  is  that  the 
Ordinary  is  the  only  Court,  except  ui>on  appeal,  in  which  the 
validity  of  wills  or  any  other  testamentary  paper,  and  the/aeium 
of  their  execution,  can  be  established  or  disputed.  Here,  the 
copy  of  the  will  alleged  to  be  lost,  is  offered  for  probate,  its 
execution  established,  the  executor  qualified,  who  proceeds 
at  once  to  the  performance  of  the  trusts  imposed  by  the  iii- 
strument;  no  part  of  which  ceremony  could  be  dispensed 
witli,  were  a  certified  copy  produced  from  the  records  or  min- 
utes of  the  Superior  or  Inferior  Courts.  Neither  has  either  of 
these  Courts  the  power  to  take  any  steps  to  enforce  obedience 
to  its  judgment  by  the  Ordinary.  It  is  entitled  by  the  Con- 
stitution and  laws  of  the  land,  to  examine  into  this  matter 
for  itself,  and  to  form  its  own  independent  judgment  in  the 
premises.  And  the  fact,  that  an  appeal  lies  to  the  Superior 
Court,  while  it  exposes  the  absurdity  of  giving  to  that  Court 
original  jurisdiction,  denudes  the  direction,  iKrhich  we  pro- 
pose to  give  to  this  subject,  of  all  po5;sibility  of  abuse. 

Judgment  affirmed. 
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Judge  McDoNAi.Dy  concurred  in  the  opinion  of  the  Court, 
as  to  the  will  destroyed  after  probate,  but  as  to  the  will  de- 
stroyed before  probate,  he  delivered  the  following  dissenting 
opinion. 

The  will  was  lost  before  probate.  The  petition,  therefore, 
was  not  to  establish  the  file  or  record  of  another  Court  Nei* 
ther  was  it  a  proposition  to  prove  a  will,  but  to  establish  the 
copy  of  one  alleged  to  have  been  Ipst.  It  was  a  proceeding 
under  the  Judiciary  act  of  1799,  That  act  is  very  compre- 
hensive. Authority  is  given  to  establish  copies  of  papers^ 
deedsy  or  other  writings.  The  power,  however,  is  restrict- 
ed to  the  establishment  of  the  copy.  No  power  is  given, 
in  a  summary  way  to  er^orcey  as  well  as  to  establish.  They 
are  to  be  established  under  such  rules  and  precautions  as 
are  or  may  have  been  customary  according  to  law  and  equi- 
ty. Parties  should  have  notice  of  the  application,  and  per- 
haps, under  the  broad  power  conferred,  the  Court  might  re- 
quire the  applicant  to  file  a  bond  of  indemnity  to  the  parties 
against  loss,  in  ^ase  the  original  should  be  found  It  could 
not  have  been  the  purpose  or  intent  of  the  Legislature  to 
have  allowed  any  other  issue  to  be  tried,  than  the  existence 
and  loss  of  the  paper  sought  to  be  established.  The  act  of 
the  last  session  of  the  Legislature  authorizing  suits  to  be  in- 
stituted on  lost  papers,  during  the  pendency  of  a  proceeding 
to  establish  copies,  supports  this  view  of  the  case,  page  238, 
The  establishment  of  the  copy  of  the  will,  could  have  no 
other  eifect  than  to  place  it  in  the  power  of  the  party  whose 
duty  or  interest  it  was  to  offer  it/or  probate,  before  the  tribu- 
nal having  jurisdiction  of  testamentary  causes,  in  the  same 
manner  that  he  might  have  offered  the  original  will,  if  it  had 
not  been  lost  It  might  be  made  the  subject  of  contest  and 
examination  then,  in  all  respects  and  in  the  same  manner,  as 
if  the  original  will  were  offered  It  might  be  alleged  that  the 
testator  was  not  of  testamentary  capacity ;  that  it  was  procur- 
ed to  be  made  by  coercion,  fraud  or  undue  influence,  &c. 
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&c.  It  is  true,  the  propounder  of  such  established  copy  coqM 
not  hope  to  accomplish  a  great  deal  by  electing  to  proceed 
before  the  Superior  Court  to  establish  a  copy,  instead  of  offisr- 
ing  the  (copy  for  probate  primarily,  in  the  Court  of  Ordinary^ 
.alleging  the  loss  of  the  original 

Bat  this  is  simply  a  question  of  jurisdiction*  In  England^ 
Courts  of  Chancery  exercise  the  jurisdiction,  often,  because 
it  has  power  to  administer  other  relief  besides  the  mere  es- 
tablishment of  the  paper,  as  to  decree  payment  on  such  terms 
as  it  might  impose.  The  object  of  our  Judiciary  Act  was  to 
invest  in  the  Superior  and  Inferior  Courts  no  such  authority^ 
aor  does  it  oust  a  Court  of  Equity,  of  the  extensive  jurisdic- 
tion exercised  over  such  subjects  by  chancellors  in  England 
If  the  object  of  the  Legislature,  by  conferring  this  power  on 
the  Superior  and  Inferior .  Courts,  was  to  authorize  them  to 
decree  fully  in  every  case,  according  to  the  rights  the  parties 
were  entitled  to  enforce  on  the  original  paper  in  every  Court, 
i{  it  had  not  been  lost — as  for  instance  in  this  case,  to  order 
^at  the  copy  will  be  not  only  established,  but  that  it  be  ad* 
jnitted  to  probate,  and  letters  testamentary  be  issued  thereon, 
such  a  jurisdiction  could  not  be  entertained^under  the  Con- 
stitution and  the  act  would  be  void*  But  as  I  believe  that 
the  only  power  given  by  that  act  is  to  establish  copies  of  lost 
papers,  to  be  used  in  lieu  of  the  lost  original,  and  in  this  case, 
•to  establish  the  copy  of  the  lost  will,  to  be  offered  for  pro- 
bate in  the  proper  Court,  in  place  of  the  original,  I  think  the 
jSuperior  Court  had  jurisdiction  and  the  judgment  of  Ai$ 
XJourt  below  ought  to  be  reversed. 
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Dnne,  tx'r.  vs.  Beall,  cBv'r.  and  BeaJI,  ctiv'i.  vs.  llraae,  «i'r. 

No.  5. — Stephen  Dxane  and  John  W.  Dbane,  ex'ors  of 
Thomas  E.  Beall,*  dec'd,  propouuders,  plainlitfs  in  error, 
vs.  AxEXA»DER  K  Beall,  caveator,  defendant  in  error. 

Na  6. — Alexander  R,  Beau.,  caveator,  plaintiff  in  error, 
vt.  Stethen  Dranx  and  Joux  W.  Drake,  ex'ors  of 
Thomas  E.  Beall,  propoundcn;,  defendants  in  error. 

Upon  tbe  IblkiwJDg  clau>e>  ia  the  will  of  TbomaajE.  Beat],  to  wit: 
Jitm  yintk:  1  resen-e  Ibo  tract  of  liind  »auUB,  lying  and  beinR  in  ihe  County 
of  Columbia  oa  the  wateri  of  Swucl  Waior  Creek,  a.tjuinmfr  landi  beloDKiog 
lotha  truilee*  of  Ihe  Melbodiat  Epiacopal  Camp  Gronnil,  it  being  Iho  Iracl  of 
laad  Ihal  I  purchstvi]  froiD  Morgaa,  and  Giroicrly  owned  by  Naihau  W.  Slaa- 
fbcd,  coDlaiaing  one  bundrcil  aeren,  iiiori;  or  less,  Ibi  the  use  and  lujipon  of 
Niucy  Goin^,  a  free  person  of  ciiiur,  (ii  beini;  the  pluce  ubercon  sbe  auvt 
leside:^,)  dunag  bcr  natural  life,  and  alter  deatb  the  aame  to  rercrl  bai:k  to 
my  aiute,  and  Ibat  laid  Iracl  of  land  almll  not  be  liable  ibi  the  delta  or  con- 
Iracl*  of  laid  Naqcy  Cuingn. 
Ana  3V«t* .-  I  teaerve  Ibe  tract  of  laad,  aiiuata  lying  and  bcin?  in  the  County 
of  CoiuisbiB,  on  ibe  South  side  of  the  Wrigblboro  road,  on  the  wotera  of  thu 
Big  Kiokee  Crwk,  ooDlatning  one  hDndrod  and  eighty  acres,  be  Ihe  aanio 
mart  or  ieaa,  ailjaininK  lands  of  Benjamin  Upton,  Lamar  and  others,  it  being 
the  trmci  of  laad  that  I  purcbaied  from  Vnlcnli  tie  Wataoa,  lonbeuse  of  Jamea 

fcr  bis  snppon  (it  being  Ihe  place  whereon  the  Kiid  Waliun  now  rDai<len)  and 
«  Ihe  death  of  ibe  aame  to  revert  back  lo  my  estate,  bul  aaid  land  shall  Mil 
ba  iiabU  for  Ihe  debts  or  contracts  of  laid  James  A.  Watson. 

Abb  Tirt^ :  I  give  aiul  bequeath  lo  Willinni  Sallerwbite,  in  tniit.  my  house 
aerrut  Mariah,  Ibrmerly  bekingiof;  lo  the  estate  of  Mary  Pattern  hile,  lo  take 
ebargc  at  her  penon  and  efleeta,  and  thai  said  Mariab  shall  be  as  free  as  Iha  ' 
kwi  of  tba  stala  will  allow  ber  lo  be,  and  in  the  event  that  ahe  shall  become 
dMiBliafied  with  said  WiUiam  Saiterwhiie,  she  Ihen  shell  have  the  right  lo 
chooac  any  other  person  to  ad  as  hi^r  trustee,  and  she  may  continue  tu  chooae 
aay  otbai  person  to  set  i>  her  truatee,  from  line  to  lima,  as  she  nay  becoma 
diaaatiafied  with  her  truilce'i  iclings  and  doings. 

Abs  T%irUKili :  Whereaa,  my  aervanl  woman  Mariah,  fbrmerty  belonpng  to 
Iha  aatalt  of  Mary  Satterwhite.  is  becoming  old,  and  i*  liable  lo  severe  apelbt 
•f  aiehaess,  and  wiU  ahorlly  become  auperanaualcd,  I  give  and  bei)ueaih,  in 
inwl,  lo  William  Saiterwhiie,  the  income  of  my  Twenty  Shares  ia  the  Geor- 
gia Rail  Roadaod  Ban ktag  Company,  for  the  uae,  mainlenaace,  and  support  of 
■y  aaid  samot  woman  Mariah,  and  Ifaat  Ihe  said  income  shall  be  paid  Over 
■o  kar  from  time  lo  lime,  aa  Ihe  saoe  may  be  raceivcd,  lo  be  diipoaed  of  aa 
•h«  MBf  l^k  proper. 

Jta  AwrMiaXil.'  I  fir*  f^  bequeath  to  WiUiam  Sattcrw kite  my  tract  of  laad 
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kaown  as  the  Harp  place,  conuining  three  hundred  and  odd  acres  of  laad* 
And  wherca«|  aI»o,  I  design  this  tract  of  land  as  a  home  for  my  said  servant 
Mariahf  said  tract  so  bequeathed  to  the  said  William  Sattervhite  shall  not  b« 
liable  to  the  debts  of  the  said  William  Satterwhite  until  after  the  death  of  my 
said  servant  woman  Mariah. 

lum  Fiftrttuk :  I  mWX  that  all  my  negroes  shall  receive  their  freedom  and  be 
emancipated  from  slavery,  except  those  hereafter  mentioned.  And  such  ne- 
groes so  freed  and  emancipated  from  slaver)'  vhall  be  sent  to  Liberia,  Califi>r> 
nia  or  any  free  State  or  Territory  in  the  United  States  of  America  as  they 
choose  to  elect. 

lUtn  Siu'ti'futh :  If  those  of  my  negroes  freed  and  emancipated  from  slavery 
shall  choose  to  go  to  Liberia,  then  in  that  case,  I  will  to  the  Colonisation  So- 
ciety the  sum  of  iiAeen  hundred  dollars,  to  be  expended  in  trans|iorting  them 
there,  and  if  they  choof  e  to  go  to  California,  or  any  other  free  State  or  Terri- 
tory in  the  United  States  of  America,  then  and  in  that  case,  their  passage 
shall  be  paid  to  the  place  they  shall  elect,  by  my  executors  ^hereafter  named. 

Jum  Setwiieenth :  It  is  my  will  and  desire  that  those  negroes  that  I  have  given 
their  freedom  and  emancipated,  shall  be  kept  on  my  plantation  for  the  term  of 
•four  years  after  my  death,  for  the  purpose  of  raising  funds,  and  after  defraying 
all  expenses  on  the  plantation  during  those  four  years,  then  the  net  proceeds 
shall  be  equally  divided  among  those  of  my  negroes  freed  and  emancipated 
from  slavery,  share  and  share  alike,  agreeable  to  their  situation,  some  being 
old,  and  some  being  women  and  children,  will  require  more,  whilst  some  are 
young)  can  go  to  work  immediately  and  make  their  support ;  and,  this  diviskm 
is  left  to  my  executors,  hereafter  named,  to  exercise  a  proper  and  equitable 
division  between  them  all.  And  it  is  my  will  and  desire  that  my  executors, 
out  of  the  above  named  funds,  shall  furnish  each  of  the  negroes  above  eight 
years  of  age,  two  good  blankets  each ;  and  the  whole  of  the  negroes  freed 
and  ei^ancipated  from  slavery  shall  receive  two  good  suits  of  clothei,  a  hat^a 
pair  of  shoes ;  and  those  of  my  negroes  freed  and  emancipated  from  slaveiy. 
under  eight  years  of  age,  one  good  blanket  each. 

Hum  EtgkiMuik :  If  I  should  depart  this  life  whilst  I  have  a  crop  making  e« 
hand,  then  in  that  case  that  crop  be  taken  and  applied  as  before  »pectJied«  mmd 
.the  year  counted  one  of  the  four  years  spectiied  for  those  ofay  negfoea  freed 
and  emancipated  from  slavery,  are  to  remain  on  my  said  plantation. 

JCSM  Ninfttewth:  It  is  my  will  and  desire,  that  if  any  of  my  negroes  freed  and 
emancipated  from  slavery,  shall  elect  to  go  to  Liberia  or  Califbniia,  thee  in 
that  ease  my  exeeutors,  hereafter  named,  shall  see  them  on  board  the  resael, 
and  shall  pay  over  the  money  to  my  negroes  so  emancipated  and  freed  fron 
slavery,  only  on  board  the  vessel,  and  that  in  the  presence  of  x\m 
tain,  commaader,  or  uwaer  o(  said  vessel,  and  a  eertiieate  of  the 
oomnander,  or  owner  of  the^  vessel,  that  they  sew  tuy  esecutors, 
aamed,  pay  over  the  money  to  the  negroes  so  emaeoipated  and  fraed 
slavery ,  aad  also,  the  captain,  oomauuider,  or  oWtier  of  said  vesa^  sMl  ftr* 
aish  my  executors  with  a  list  of  th^  negroes*  names,  and  the  nttaabeiLof  the 
.  negroes  so  freed  and  emancipated  from  alavery,  as  this  ahall  be  aeoeaaerf  4ipr 
aay  executors  to  tender  as  a  voucher  ia  the  final  settlement  aj  mjf 
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lUm  'Rffentutk :  And,  if  my  negroes  so  freed  and  emancipated  from  slavery, 
shall  elect  to  go  to  any  free  State  or  Territory,  other  than  the  Stele  of  Califor- 
nia, then  in  that  case  it  is  my  will  and  desire  that  my  executors  thaW  pay 
their  expenses  to  snch  free  State  or  Territory  out  of  the  funds  of  my  estate, 
and  in  the  event  that  my  negroes  so  freed  and  emancipateil  from  slavery 
•hall  not  elect  to  go  to  Liberia,  then  in  that  case  the  sum  of  fiAccn  hundred 
dollars,  placed  at  the  disposal  of  the  Colonisation  Society,  shall  be  withdrawn 
and  placed  at  the  disposal  of  my  executors  hereaAer  named.    And,  it  is  Air- 
ther  roy  will  and  desire,  that  the  expenses  of  my  executors,  or  their  agent, 
shall  be  paid  out  of  my  estate,  and  the  additional  sum  o{  one  dollar  per  day, 
whilst  going  to  and  returning  from  the  place  where  my  negroes  so  freed  and 
emaacipatc^d  from  slavery  shall  elect  as  their  future  place  of  residence,  in  any 
of  the  free  States  or  Territories  of  the  United  States  of  America,  other  than 
the  State  of  California. 
Hflw  TtretUy-fovrth:   Whereas,    it  will  not  be  necessary  to   keep   the  whole 
of  my   personal  property,   such   as  stock,   farming  utensils,   eom,  fodder, 
wheats  and  other  articles  for  the  purpose  of  stocking  for  four  years,  as  ax- 
pressed  in  a  former  clause  of  my  will,  it  in  roy  will  snd  desire  that  a  sufficient 
'amount  shall  be  kept  on  the  plantation,  of  the  articles  above  named,  for  the 
.pwpone  of  stocking  my  plantation,  and  that  the  balance  shall  be  told  as  soon 
after  my  death  as  the  law  or  circumHtances  will  admit. 

han  Tireuty-:/ffik :  It  is  my  will  and  desire,  that  after  my  estate  shall  have  been 
settled  up,  and  all  liequests  paid  out,  agreeable  to  the  provisions  of  this  my 
will,  the  balance  of  the  money,  or  cash  remaining  in  the  hands  of  my  execu- 
tors, hereafter  named,  shall  be  invested  in  an  education  fund,  for  the  purpose 
of  educating  poor  orphan  children,  citizens  of  the  county  of  Columbia ;  and 
if  there  should  not  be  poor  orphan  chiMron  enough  educated  out  of  the  an- 

'nual  income  of  said  eduration  ftind,  to  absorb  the  whole  of  said  annual  in- 
■«ome  of  said  education  fund  then  the  surplus  shall  be  appropriated  lo  the 
education  of  the  poor  children  of  the  county  oC  Columbia.  And  if  any  of  the 
annual  income  of  said  education  fund  shall  remain  on  hand  at  the  end  of  each 
«r  any  year,  said  amonnt  so  remaining  on  hand  shaH  be  added  to  the  priiici« 
pal,  aad  to  lemaia  as  the  priBci]Nil.     HM 

{IJ  That  by  the  Hth  chiuse  of  the  will,  Satterwhite  took  an  absolute  fee  in  the 
tract  of  land  therein  described,  subject  to  the  incumbrance  of  allowing  the 
negro  woman  Mariah  to  have  a  home  on  it,  during  her  life ;  there  being  noth- 
ing npoir  the  face  of  the  will  itself,  nor  from  any  extraneous  proof,  to  thfomr 
any  eomplieily  on  the  part  of  the  said  Satterwhitot  in  any  illegal  porpose, 
touching  the  emancipation  of  said  slave. 

pL}  That  the  15th  item  of  the  will  is  inoperative,  because  by  it  the  testator  en- 
ieinwed  ualawftiHy  to  emancipate  and  set  free  in  this  State  all  of  his  renwia- 
ing  slaves ;  and  that  the  10th,  17th,  Ibth,  19th,  90lh  and  l^Ath  items,  are  also, 
void,  because  they  were  intended  to  contribute  to  and  do  constitute  a  part  of 
the  scheme,  by  which  the  testator  attempted  illegally  to  free  his  negroes. 

p.]  That  there  is  itothing  fn  the9ih,  10th  and  25th  clauses  of  the  will,  so  vague, 
tlteonm  and  indeihiite,  as  to  justify  the  Superior  Court  on  appeal  from  the 
Coart  of  Ordinary  to  proaouace  these  items  a  aulhty ;  and  that  the  intri^tte 


SUPREME  COURT  OF  GEORGIA.  ' 

Drane,  ex*r.  ▼•.  Beall,  cavV.  and  B«aU,  cavV.  va.  Drane,  exV. 


.  4octriii«a  involved  in  them  conld  only  be  properly  considered  by  the  Comt. 
whoie  peculiar  function  it  is  to  construe  wills  and  direct  their  execution. 

•  Caveat,  in  Columbia  Superior  Court    Tried  before  Holt, 
Judge.    September  Term,  1856,    Appeal  from  Ordinary. 

Ordered  by  consent  of  counsel,  that  the  above  cases  be 
consolidated  and  argued  together. 

The  controversy  in  these  cases  arose  upon  admission  U> 
probate  in  solemn  form,  of  an  instrument  in  writing  purport- 
ing to  be  the  last  will  and  testament  of  Thomas  £•  Beall^ 
deceased.    The  instrument  is  as  follows,  viz : 

Geo^a,  Columbia  county.  In  the  name  of  God — ^Amen» 
L  Thomas  E.  Beall,  of  the  County  and  State  aforesaid,  be- 
ing possessed  of  a  sound  and  disposing  mind  and  memory, 
do  make,  ordain  and  appoint  this  instrument  in  writing  to  be 
my  last  will  and  testament,  hereby  revoking  all  former  wills 
by  me  made. 

Item  First :  It  is  my  will  and  desire  that  my  just  debts 
«hall  be  paid  out  of  my  estate. 

Item  Second:  I  give  and  bequeath  to  my  brother,  Alexan* 
^ter  R  Beall  the  sum  of  five  hundred  dollars,  to  be  taken 
out  of  the  amount  of  his  indebtedness  to  me. 

Item  Third :  Whereas,  my  brother  Alexander  R.  Beall  is 
indebted  to  me  in  a  considerable  amonnt,  now  it  is  mj  will 
and  deshe  that  he  shall  not  be  forced  to  pay  said  amount 
daring  his  natural  life,  but  the  same  shall  be  renewed  ftoA 
tune  to  time,  and  kqpt  within  the  statute  of  limitation,  sumI 
that  said  amount  shttU  not  be  collected  out  of  his  estale  nmD 
after  his  death. 

lUm  Fourth:  I  give  and  bequeath  to  iuf  two  oousins, 
fimiljr  Frances  Ellis,  and  Nancy  Brook  Eliie,  each  an-amomft 
out  of  my  estate  sufficient  to  purchase  for  each  of  them  one 
negro  girl  a  piece,  from  fourteen  to  sixteen  years  of  age,  and 
if  not  done  in  my  life  time,  for  my  eoweiiletb  to  cafppoiH  Ms 
my  bequest;  but  if  done  in  my  life  time,  this  dauseor  item  ia 
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my  will  to  be  null  and  void.  And  said  negro  girls  so  gjnm 
shall  be  exclusively  the  property  of  them  and  their  children, 
and  not  subject  to  the  debts  of  any  husband  they  may  hafVBL 

Item  Fifth :  I  give  and  bequeath  to  Eliza  Bell,  alias  Eliza 
Boatrighty  and  Lucinda  Bell,  alias  Lucinda  Wiley,  and  then- 
children,  the  tract  of  land  whereon  they  now  reside,  adjoTninf 
lands  of  John  C.  Smith,  Francis  T.  Allen,  Washington  UIL 
Stone,  estate  of  Robert  Shanklin,  deceased,  and  I^uke  Lai^^ 
«ton,  on  the  waters  of  Germany's  Creek,  Columbia  County^ 
the  same  not  to  be  subject  to  the  debts  of  tlicir  present  hus- 
bands, or  any  future  husbands  they  may  have* 

Item  Sixth :  I  give  and  bequeath  to  John  Booker  Sulhep- 
land,  William  Anderson  Sutherland,  Augustus  Cosby  Suther- 
land, James  Madison  Sutherland,  sons  of  James  Sutherbis^ 
deceased,  the  sum  of  two  hundred  dollars  each,  to  he  pud 
to  them  when  they  come  of  age,  or  to  their  guardians.  Said 
beqnest  to  be  paid  at  the  earliest  convenience  of  my  execu- 
tors hereafter  named 

Item  Seventh :  I  give  and  bequeath  to  Mrs.  Margiaret  DaE> 
sey,  the  sum  of  one  hundred  dollars,  to  be  paid  to  heir  at 
the  earliest  convenience  of  my  executors  hereafter  named. 

Item  Eighth :  I  give  and  bequeath  to  Jane  Young,  daug^i* 
ter  of  John  T.  Young,  the  sum  of  two  hundred  dollars,  to 
he  given  to  her  or  her  guardian,  at  the  earliest  convenicnc* 
of  my  executors,  hereafter  named. 

Item  Ninth :  I  reserve  the  tract  of  land  situate,  lying  and 
being  in  the  County  of  Columbia,  on  the  waters  of  Swcd. 
Water  Creek,  adjoining  lands  belonging  to  the  trustees  of  A» 
Methodist  Episcopal  Camp  Ground,  it  being  the  tract  of  land 
that  I  purchased  from  Morgan,  and  formerly  owned  by  Nai- 
than  W.  Stanlord,  containing  one  hundred  acres, 
less,  for  the  use  and  support  of  Nancy  Goings,  a  free 
of  color,  (it  being  the  place  whereon  she  now  resides,)  durifl^ 
her  natural  life,  and  after  death  the  same  to  revert  back  to  aoy 
estate,  and  that  said  tract  of  land  shall  not  be  liable  for  Ihr 
debts  or  contracts  of  said  Nancy  Goings. 
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Item  'Ttnih  :  I  reserve  the  tract  of  land,  situate  lying  and 
being  in  the  County  of  Columbia,  on  the  South  side  of  the 
Wiightboro  road,  on  the  waters  of  the  Big  Kiokee  Creek, 
containing  one  hundred  and  eighty  acres,  be  the  same  more 
or  less,  adjoining  lands  of  Benjamin  Upton,  Lamar  and  others^ 
it  being  the  tract  of  land  that  I  purchased  from  Valentine 
Watson,  for  the  use  of  James  A.  Watson,  during  his  natural 
life,  or  so  much  thereof  as  he  can  cultivate,  for  his  support  (it 
being  the  place  whereon  the  said  Watson  now  resides)  and 
at  the  death  of  the  same  to  revert  back  to  my  estate,  but  said 
land  shall  not  be  liable  for  the  debts  or  contracts  of  said  James 
A.  Watson. 

Item  Eleventh:  I  give  and  bequeath  to  William  Satter- 
white,  one  bed,  bedstead  and  furniture,  one  horse  and  a  mule^ 
or  two  mules,  as  he  may  choose,  and  two  cows  and  calves. 

Item  Twelfth :  I  give  and  bequeath  to  William  Satter- 
white,  in  trust j  my  house  servant  Mariah,  formerly  belong- 
ing to  the  estate  of  Mary  Sattemi'^hite,  to  take  charge  of  her 
person  and  effects,  and  that  said  Mariah  shall  be  as  free  as 
the  laws  of  the  State  will  allow  her  to  be,  and  in  the  event 
that  she  shall  become  dissatisfied  with  said  William  Sattcr- 
white,  she  then  shall  have  the  right  to  choose  any  other  per- 
son to  act  as  her  trustee,  and  she  may  continue  to  choose  any 
other  person  to'act  as  her  trustee,  from  time  to  time,  as  she 
may  become  dissatisfied  with  her  trustee's  actings  and  do- 
ings. 

Item  Thirteenth:  Whereas,  my  ser\'ant  woman  Mariah, 
formerly  belonging  to  the  estate  of  Mary  Satterwhite,  is  be- 
coming old,  and  is  liable  to  severe  spells  of  sickness,  and 
will  shortly  become  superannuated,  I  give  and  bequeath,  in 
trust,  to  William  Satterwhite,  the  income  of  my  twenty 
abares  in  the  Geoi^ia  Rail  Road  and  Banking  Company,  for 
the  use,  maintenance,  and  support  of  my  said  servant  wo- 
mam  Mariah,  and  that  the  said  income  shall  be  paid  over  to 
lier  from  time  to  time,  as  the  same  may  be  received,  to  be  dis- 
posed of  as  she  may  think  proper. 
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Hem  Fourteenth :  I  give  and  bequeatli  to  William  SatMr* 
white  my  tract  of  land  known  as  the  Harp  place,  contamiog 
three  hundred  and  odd  acres  of  land,  originally  granted  la 
Alexander  Johnson,  adjoining  lands  of  Doughert}%  Ballard 
and  Hamilton ;  also  a  portion  of  the  Telfair  tract,  a  portioik 
of  the  Dougherty  tract,  and  a  portion  of  the  tract  of  Umd 
originally  granted  to  John  Wright,  beginning  at  Napier's  pine 
stump  comer  on  the  Johnson  or  Harp  line,  and  running 
thence  to  a  pine  corner  on  the  Telfair  line,  near  the  old 
School-house  place,  then  running  a  line  so  as  to  leave  the 
gate  nearest  to  the  woods  leading  to  the  forks  of  the  Colum- 
bia and  Cobham  roads,  fifty  yards  North-east  of  the  conier 
of  this  line,  thence  a  line  five  chains  parallel  with  the  Cob- 
ham  road,  thence  a  right  line  to  the  ford  on  the  Harp  branch, 
where  the  Columbia  road  crosses  the  same,  thence  up  said 
branch  until  it  shall  intersect  with  the  Harp  line,  or  the  line 
of  the  tract  of  land  originally  granted  to  Alexander  JohnsoiL 
And,  whereas  also,  I  design  this  tract  of  land  as  a  home  for 
my  said  servant  Mariah,  said  tract,  so  bequeathed  to  the  said 
W^iUiam  Satterwhite,  shall  not  be  liable  to  the  debts  of  tlie 
said  William  Satterwhite  until  after  the  death  of  my  said 
servant  woman  Mariah. 

Item  Fifteenth  ;  I  will  that  all  my  negroes  shall  receive 
dieir  freedom  and  be  emancipated  from  slavery,  except  those 
hereafter  mentioned.  And  such  negroes  so  freed  and  eman- 
cipated from  slavery  shall  be  sent  to  Liberia,  California,  or 
any  free  State  or  Territory  in  the  United  States  of  America^ 
as  they  choose  to  elect. 

Item  Sixteenth :  If  those  of  my  negroes  freed  and  eman- 
cipated from  slavery  shall  choose  to  go  to  Liberia,  then  in 
that  case,  I  will  to  the  Colonization  Society  the  sum  of  fit 
teen  hundred  dollars,  to  be  expended  in  transporting  them 
there ;  and  if  they  choose  to  go  to  California,  or  any  other 
free  State  or  Territory  in  the  United  States  of  America,  then 
and  in  that  case,  their  passage  shall  be  paid  to  the  place  they^ 
shall  elect,  by  my  executors  hereafter  named. 
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Item  Seventeenth :  It  is  my  will  and  desire  that  those  ne- 
groes that  I  have  given  their  freedom  and  emancipated,  shall 
be  kept  on  my  plantation  for  the  term  of  four  years  after  my 
•death,  for  the  purpose  of  raising  funds,  and  after  defraying 
all  expenses  on  the  plantation  during  those  four  years,  then 
the  net  proceeds  shall  be  equally  divided  among  those  of 
my  negroes  freed  and  emancipated  from  slavery,  share  and 
is^re  alike,  agreeable  to  their  situation,  some  being  old,  and 
vome  being  women  and  children,  will  require  more,  whilst 
some  are  young,  can  go  to  work  immediately  and  make  their 
support ;  and,  this  division  is  left  to  my  executors,  hereafter 
named,  to  exercise  a  proper  and  equitable  division  between 
tiieiH  all.  And  it  is  my  will  and  desire  that  my  executors, 
out  of  the  above  named  funds,  shall  furnish  each  of  the  ne- 
S;roes  above  eight  years  of  age,  two  good  blankets  each ;  and 
tbe  whole  of  the  negroes  freed  and  emancipated  from  slavery 
shall  receive  two  good  suits  of  clothes,  a  hat,  a  pair  of  shoes; 
and  those  of  my  negroes  freed  and  emancipated  from  slavery, 
under  eight  years  of  age,  one  good  blanket  each. 

Item  Eighteenth :  If  I  should  depart  this  life  whilst  I  have 
a  crop  making  on  hand,  then  in  that  case  that  crop  be  taken 
and  applied  as  before  specified,  and  the  year  counted  one  of 
the  four  years  specified  for  those  of  my  negroes  freed  and 
emancipated  from  ;slavery,  are  to  remain  on  my  said  planta- 
tion. 

Item  Nineteenth :  It  is  my  will  and  desire,  that  if  any  of 
iny  negroes  freed  and  emancipated  from  slavery,  shall  elect 
to  go  to  Liberia  or  California,  then  in  that  case  my  executors, 
liercafter  named,  shall  see  them  on  board  the  vessel,  and  shall 
ipay  over  the  money  to  my  negroes  so  emancipated  and  freed 
firom  slavery,  only  on  board  the  vessel,  and  that  in  the  pre- 
sence of  the  captain,  commander,  or  owner  of  said  vessel, 
and  a  certificate  of  the  captain,  commander,  or  owner  of  the 
vessel,  that  they  saw  my  executors,  hereafter  named,  pay 
over  the  money  to  the  negroes  so  emancipated  and  freed  from 
aisTery ;  and  also,  the  captain,  commander,  or  owner  of  said 
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vessel  shall  furnish  my  executors  with  a  list  of  the  m 
names,  and  the  number  of  the  negroes  so  freed  and  emanci-^ 
pated  from  slavery,  as  this  shall  be  necessary  for  my  execv^ 
lora  to  tender  as  a  voucher  in  the  final  settlement  of  my  e^ 
lata 

Hem  Twentieth :  And,  if  my  negroes  so  freed  and  emaii»> 
cipated  from  slavery,  shall  elect  to  go  to  any  free  State  or 
Territory,  other  than  the  State  of  California,  then  in  thajK 
case  it  is  my  will  and  desire  that  my  executors  shall  pay  their 
expenses  to  such  firee  State  or  Territory  out  of  the  funds  of 
my  estate,  and  in  the  event  that  my  negroes  so  freed  and 
emancipated  from  slavery  shall  not  elect  to  go  to  Liberii^ 
then  in  that  case  the  sum  of  fifteen  hundred  dollars,  plac^  at 
the  disposal  of  the  Colonization  Society,  shall  be  withdrawn 
and  placed  at  the  disposal  of  my  executors  hereafter  namedL 
And,  it  is  further  my  will  and  desire,  that  the  expenses  of  mj 
executors,  or  their  agent,  shall  be  paid  out  of  my  estate,  an^ 
the  additional  sum  of  one  dollar  per  day,  whilst  going  to  and 
returning  from  the  place  where  my  negroes  so  freed  and 
emancipated  from  slavery  shall  elect  as  their  future  place  of 
residence,  in  any  of  the  free  States  or  Territories  of  the  Unjr 
ted  States  of  America,  other  than  the  State  of  California* 

Item  Twenty-first :  I  give  and  bequeath  unto  Mrs.  Eliz^ 
Pounds,  wife  of  Robert  S.  Pounds,  Lewis,  a  negro  man  slavf 
that  I  purchased  from  James  Pounds,  to  her  during  her  nai- 
tnral  life,  and  after  her  death  to  go  and  become  the  propertf 
of  her  daughter,  Mary  Pounds,  and  the  negro  man  slavi^ 
Lewis,  shall  not  be  subject  to  the  debts  or  contracts  of  hcf 
said  husband,  Robert  S.  Pounds.  And  the  said  negro  mai^ 
slave,  when  he  shall  become  the  property  of  Mary  Pounds^ 
shall  be  vested  in  her  and  her  children,  and  shall  not  be  sub;- 
ject  to  the  debts  or  contracts  of  any  husband  she  may  have.. 

Item  Twenty-eeeoftd :  I  give  and  bequeath  to  my  execur 
tors,  hereafter  named,  the  sum  of  two  thousand  five  hun- 
dred dollars,  in  lieu  of  commissions  for  closing  and  settling 
up  my  estate.  , 
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Mihn  Twenty^third :  It  is  my  wiH  and  desire,  diat  the 
tirliofe  of  the  balance  of  my  estate  shall  be  sold  by  my  exee- 
"Mon,  hereafter  named,  either  at  private  or  public  side,  as 
^WiH  best  promote  the  interest  of  my  estate.  And  in  making 
the  sale  of  my  land,  it  is  my  will  and  desire,  that  my  lands 
"ttiay  be  divided  into  lots,  and  sold,  if  it  will  best  promote  tfie 
interest  of  my  estate,  but  no  division  shall  be  made  that  will 
itfiact  the  sale  of  tlie  balance  remaining  on  hand ;  and  when 
ft  division  of  my  plantation  or  any  tract  of  land  that  I  own 

• 

Aall  take  place  to  effect  a  sale,  it  is  my  desire  that  the  whole 
^  my  plantation,  or  any  tract  of  land  that  I  own,  sh^  be 
disposed  of  by  sale  at  the  same  time. 

•  licm  Twenty-fourth:  Whereas,  it  will  not  be  necessary 
to  keep  the  whole  of  my  personal  property,  such  as  stocky 
Anning  utensils,  corn,  fodder,  wheat,  and  other  articles 
for  the  purpose  of  stocking  for  four  years,  as  expressed  in  a 
^brmer  clause  of  my  will,  it  is  my  will  and  desire  that  a  suf> 
ficicm  amount  shall  be  kept  on  the  plantation,  of  the  articles 
above  named,  for  the  purpose  of  stocking  my  plantation,  and 
diat  the  balance  shall  be  sold  as  soon  after  my  death  as  the 
law  or  circumstances  will  admit 

Rem  Twenty-fifth :  It  is  my  will  and  desire,  that  after  my 
estate  shall  have  been  settled  up,  and  all  bequests  paid  out, 
agreeable  to  the  provisions  of  this  my  will,  the  balance  of 
Ihe  money,  or  cash,  remaining  in  the  hands  of  my  executors, 
licreafter  named,  shall  be  invested  in  an  education  fond,  for 
the  purpose  of  educating  poor  orphan  children,  citizens  of 
Ac  county  of  Columbia ;  and  if  there  should  not  be  pobr 
orphan  children  enough  educated  out  of  the  annual  income 
of  said  education  fund,  to  absorb  the  whole  of  said  annual 
income  of  said  education  fund,  then  the  surplus  shall  be  ap- 
propriated to  the  education  of  the  poor  children  of  the  county 
of  Columbia.  And  if  any  of  the  annual  income  of  said  edu- 
rafion  fiind  shall  remain  on  hand  at  the  end  of  each  or  toy 
ywxj  said  amount  so  remaing  on  hand  shall  be  added  to  the 
principal,  and  to  remain  as  the  principal 
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/f€fM   T\oenty^nxih :  It  is  my  will  and  desire,  that 

amomit  as  skail  be  set  apart  for  the  purpose  of  an  edaealiesi 

fund,  as  expressed  in  a  former  clause  of  my  will,  shall  he 

invested  in  bank  stock,  state  stock,  or  scrip,  from  tiasa  la 

time,  as  circomstances  may  require,  but  no  innovation  Vftm 

the  principal  shall  be  made ;  only  the  net  annual  income 

shall  be  appropriated,  as  aforesaid    And  whereas,  I  have  wm^ 

leded  the  Justices  of  the  Inferior  Court  of  the  county  af 

Columbia^  as  being  the  persons  most  suitable  to  select  some 

person  or  persons  to  take  charge  of  said  education  fund^  an^ 

its  annual  income,  for  the  purpose  of  disbursing  the  same, 

agreeable  to  the  former  clause  of  my  will,  said  Justices  «f 

the  Inferior  Court  shall  exact,  and  take  a  bond,  with  good 

and  sulBcient  security,  from  the  person  or  persons  so  appoint 

ted  to  take  charge  of  said  education  fund,  and  its  annual  in* 

come,  for  the  faithful  performance  of  the  duties  mcumbent 

on  him  or  them,  in  the  management  of  said  education  fund^ 

and  its  annual  income,  agreeable  to  my  will  and  desiie,  her»i- 

lofore  eiqpressed  in  a  former  clause  of  this  my  wilL    And  in 

the  event  the  Justices  of  the  Inferior  Court  of  said  county  of 

Columbia  shall  not  take  good  and  sufficient  security  of  and 

from  the  person  or  persons  so  appointed  by  them,  then,  and 

in  that  case,  the  said  Justices  of  the  Inferior  Court  of  tha 

county  of  Columbia  shall  be  held  and  deemed  liable  and 

responsible  for  the  whole  of  said  education  fund  and  its  an*> 

nual  income.    And  said  Justices  shall  lay  themsehrea  liable 

to  be  proceeded  against  in  an  action  at  law  or  equity  by  the 

citizens  of  the  county  of  Columbia  for  the  recovery  of  the 

same.    And  in  the  event  that  no  person  or  persons  can  be 

found  to  take  charge  of  said  education  fund,  and  its  ftffy^w^* 

income,  and  disburse  the  same,  and  give  bond  and  secultty 

as  above  specified,  then  in  that  case  the  Justices  of  the  Inftw 

rior  Court  shall  take  charge  of  the  said  education  fund  and 

its  annual  income,  and  invest  the  same  agreeable  to  the  pn>- 

visions  of  this  my  will,  and  proceed  annually  to  disburse  the. 

annual  income,  agreeable  to  the  provisions  above  spedScd^ 
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Che  person  or  persons  disbursing  the  same  shall  tak^jind 
floemre  for  his  or  their  services,  one  per  cent  for  disbuisiQg 
Mwid  annual  income. 

idem  Twentjf'Seventh :  I  nominate  my  friends,  Stephen 
Aouiip.and  John  W.  Drane,  my  executors  to  carry  into  eSagi 
itliis  my  last  will  and  testament 

itt  testimony  whereof,  I  have  hereunto  set  my  hand,  and 
Affixed  jny  seal,  this,  the  thirteenth  day  of  June,  1653, 

THOMAS  E.  BEALL,  [JU  A] 

Signed  J  Stakd,  and  Acknowltdgtd  in  the  presence  of  each  of 
us,  and  that  toe  subscribed  the  same  at  the  request  of 
the  testator. 

Signed,  W.  L.  Bluitt, 

H.  R,  Casey, 
Nath'l   Bailet,  J,   I.  C. 

^his  instriunent  had  been  admitted  to  probate  in  common 
fcnn  by  the  Ordinary  of  Columbia  County,  and  the  execu* 
tors  lieing  cited  by  Alexander  R.  Beall,  the  next  of  kin,  lf> 
prove  the  same  in  solemn  form,  appeared  at  the  April  Term, 
1^6,  of  the  Court  of  Ordinary  of  said  county,  and  propound- 
ed said  instrument  for  probate.  To  which,  said  next  of  kin, 
liy  kis  counsel  Ebenezer  Starnes,  entered  the  following  cave- 
at, viz? 

And  new^  to  wit:  at  April  Term,  1856,  of  the  Coturt  of  Or- 
dinary oi.  Columbia  County,  comes  Alexander  R.  BeaU,  nei^t 
cf  kin,  to  1-he  said  Thomas  E.  Beall,  deceased,  and  by  his 
AtUMRiey  at  Law,  Ebenezer  Starnes,  caveats  the  instrumant 
propounded  as  the  last  will  and  testament  of  the  said  Thom- 
as EL,  and  for  his  objections  says,  that  the  same  is  not  the 
kst  will  and  testament  of  the  said  Thomas  £.  Beall^  be- 


IflC  That  by  the  said  instrument,  the  said  Thomas  E^  in 
<%  t£th  and  15th  clauses  thereof,  endeavored  unlawfully  fo 
Mannmit  and  set  free  certain  of  the  slaves  owned  and  J^oa- 
by  him  at  the  time  of  his  death,  and  therefore  t)ia 
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whole  of  the  instrument  is  void  and  of  none  effect,  as  a  last 
will  and  testament 

2d.  If  the  whole  instrament  is  not  void  and  invalid  for  the 
reasons  assigned,  yet  the  ninth  (9th)  clause  thereof  is  so,  be- 
<:ause  it  was  sought  thereby  to  convey  the  life  estate  in  a  tract 
of  land,  lying  in  said  county,  and  State,  to  Nancy  Goings,  a 
a  free  person  of  color.  And  because  of  such  uncertainty  and 
indefiniteness  in  the  language,  as  renders  it  impossible  to  car- 
ry the  sa'hie  into  effect 

3d.  The  tenth  (lOth)  clause  is  void  and  inoperative, because 
therein  the  said  Thomas  E.  uses  language  so  uncertain  and 
indefinite  in  its  terms,  that  the  same  cannot  be  carried  into 
•effect 

4th.  The  twelfth  (12th)  clause  of  said  instrument  is  void, 
because  by  it  the  said  Thomas  E.  endeavored  unlawfully  to 
give  his  slave  M ariah  into  a  state  of  freedom,  or  quasi-free- 
dom,  within  the  State.  And  the  thirteenth  (13th)  and  four- 
teenth  (14th)  clauses  are  also  void  and  invalid,  because  in 
aid  of  and  part  of  the  scheme  unlawfully  to  emancipate  Ma- 
riah. 

5th.  The  fifteenth  (15th)  clause  of  said  instrument  is  also 
inoperative  as  the  will  of  Thomas  E.  Beall,  because  by  it  he 
endeavored  unlawfully  to  manumit  all  but  one  of  his  slaves. 
And  the  16th,  17th,  18th,  19th,  20th,  and  24th  clauses  are 
nuU  and  void,  because  that  they  contribute  to  and  constitute 
a  part  of  the  unlawful  scheme  by  which  the  said  Thomas 
£.  endeavored  to  emancipate  his  slaves ;  and  because  that  if 
the  property  conveyed  by  these  clauses  cannot  go  in  aid  of 
this  scheme,  Thomas  E.  Beall  died  intestate  as  to  this  pro- 
perty. 

6th.  The  twenty-third,  (23d)  twenty-fifth,  (25th)  and  twenty. 
sixth  (26th)  clauses  of  said  will  are  void  and  inoperative,  be- 
cause they  dispose  of  a  balance  or  residue  of  the  property  of 
said  deceased  after  the  said  slaves  shall  have  been  freed,  and 
the  real  estate  funds,  &c.,  to  be  applied  and  appropriated  in 
aid  of  their  emancipation  shall  have  been  so  used.    Whereaa 

VOL.  XXI.   3 
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no  such  balance  or  residue  can  be  ascertained,  for  that,  inas« 
much  as  the  said  slaves  cannot  be  so  emancipated,  and  the 
property  designed  by  the  testator  to  be  so  disposed  of  cannot 
be  so  applied,  there  is  no  method  left  by  which  said  balance 
or  residue  can  be  determined.  And  the  said  25th  clause  is 
void,  because  of  uncertainty  as  to  the  objects  of  the  bequest, 
the  same  being  "for  the  purpose  of  educating  poor  orphan 
children,  citizens  of  the  county  of  Columbia ;"  or  "poor  chiU 
dren  of  the  County  of  Columbia." 

7th.  And  further,  tliat  the  whole  and  every  part  of  said  in- 
strument is  null  and  void  for  want  of  due  and  proper  exe- 
cution,  &c. 

All  of  which  the  said  next  of  kin  is  ready  to  verify,  and 
whereof  he  prays  judgment,  &c. 

EBENEZER  STARNES, 

Attorney  for  Caveator. 

By  consent,  there  was  an  appeal  to  the  Superior  Court 
There  being  no  questions  of  fact  involved,  the  case  was  sub- 
mitted to  the  decision  of  the  presiding  Judge,  who  after  argu- 
ment, pronounced  the  following  judgment : 

"Columbia  Superior  Court 
In  the  matter  of  the  will  of  Thomas  E.  Beall. 

This  will  being  oflered  for  probate  in  the  Court  of  Ordina- 
ry, was  met  by  a  caveat  from  Alexander  R.  Beall,  next  of  kin, 
and  by  appeal  was  brought  to  this  Court.  When  called  for 
trial,  there  appearing  to  be  no  question  of  fact  involved  in 
the  case,  it  was  by  consent  withdrawn  from  the  Jury,  and 
referred  to  the  decision  of  the  Court  upon  the  questions  of 
law  raised  by  the  caveat 

Although  the  grounds  of  caveat  are  numerous,  the  objec- 
tions to  the  will  may  be  resolved  into  two  : 

First,  That  of  illegality:  the  purposes,  designs,  and  attempts 
of  the  will  being  in  opposition  to  the  laws  and  settled  policy 
of  the  State  in  regard  to  emancipation  of  slaves 
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Second,  Uncertainty  and  indefinitencss  in  the  language  of 
the  viil,  and  in  the  purposes  and  intentions  of  the  testator. 

I  have  looked  carefully  into  this  will  to  sec  how  far  it  is 
liable  to  these  objections^  and  find  that  in  the  12th  clause 
there  is  a  direct  attempt  to  manumit  a  slave  in  the  State,  and 
that  the  13th  and  14th  clauses  are  obnoxious  to  the  same 
objection,  having  for  their  object  the  same  illegal  purpose. 
These  clauses  of  the  will  are,  therefore,  declared  to  be  null 
By  the  15th  clause  the  testator  has  manumitted  all  the  rest  of 
his  slaves  but  one.  It  is  plain,  however,  that  this  manumis- 
sion is  to  take  effect  out  of  the  State.  He  has  taken  special 
care  to  direct  their  removal,  and  to  provide  for  the  expense  of 
il,  and  for  a  temporary  support  in  their  new  home.  During 
their  continuance  in  the  State,  which  is  not  an  unreasonable 
length  of  time  to  prepare  for  the  important  change  designed 
in  their  condition,  the  state  of  slavery  is  strictly  preserved. 
They  have  neither  the  power  over  their  own  time,  nor  over 
the  proceeds  of  their  labor.  The  right  of  this  testamentary 
disposition  of  slaves  by  their  owners  is  as  unquestionable  as 
the  right  to  remove  them  while  the  owner  lives.  Neither  the 
15th  clause,  therefore,  nor  those  that  follow  it  having  the 
same  design  and  intention,  are  subject  to  the  objection  for 
which  the  12th  is  declared  imlL  That  an  illegal  clause  will 
not  vitiate  a  whole  will  is  settled  by  the  highest  judicial  au- 
thority of  the  State. 

As  to  the  objection  of  uncertainty  and  indefinitencss,  it  is  a 
matter  more  properly  to  be  considered  by  the  Court  whose 
peculiar  duty  it  is  to  interpret  wills,  and  direct  their  execu- 
tion according  to  the  intention  of  testators.  I  find  nothing 
in  tlus  will  so  vague,  indefinite,  and  uncertain,  that  it  should 
therefore  be  pronounced  null  and  void.  I  decide  nothing  as 
to  property  mentioned  in  clauses  declared  null. 

It  is  therefore  ordered,  that  the  will  of  Thomas  E.  Beall 
he  sent  back  to  the  Court  of  Ordinary,  with  instructions  to 
Jtdmit  the  same  to  probate  and  record,  except  the  12th,  13th 
mnd  14th  clauses  thereof,  which  have  been  declared  null,  and 
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that  the  clerk  of  Cohimbia  Superior  Court  enter  this  order 
upon  the  minutes. 

WILLIAM  W.  HOLT,  Judge,  &c 
Chambers,  18th  December,  1856." 

To  all  of  which  decision  and  judgment  sustaining  the  said 
instrument,  or  any  of  the  clauses  thereof,  as  the  last  will  and 
testament  of  Thomas  E.  Beall,  the  caveator,  by  his  counsel 
excepts,  and  assigning  error,  sayeth: 

1st.  That  the  Court  erred  in  overruling  the  ground,  that  the 
whole  instrument  was  void  because  of  an  attempt  by  the  said 
Thomas  E.  Beall  thereby  unlawfully  to  emancipate  his 
slaves.    • 

2d.  That  the  Court  erred  in  deciding  that  the  9th  clause 
thereof  was  not  void  for  the  reasons  stated. 

3d.  In  holding  that  the  10th  clause  was  not  void  for  obscu- 
rity. 

4t}i.  In  holding  that  the  15th  clause  was  not  void,  and  the 
testator  did  not  endeavor  unlawfully  to  manumit  the  negro 
slaves  referred  to  in  said  clause. 

5th.  In  not  deciding  that  the  1 6th,  1 7th,  18th,  1 9th,  20th  and 
24th  clauses  were  null  and  void,  as  constituting  a  part  of  the 
scheme  by  which  the  testator  endeavored  unlawfully  to  eman- 
cipate his  slaves, 

6th.  In  refusing  to  decide  that  the  25th  clause  was  void  for 
the  reasons  stated. 

7th.  In  not  deciding  that  the  23d,  24th  and  25th  clauses  are 
void,  if  the  others  objected  to  are  so,  because  dependent  on 
them. 

8th.  In  declining  to  decide,  that  if  any  of  the  clauses  in  said 
will  are  null  and  void,  the  property  passes  to  the  next  of  kin, 
and  that  the  bequest  of  a  residue  in  the  25th  clause,  is  the 
bequest  of  a  particular  fund,  and  not  of  the  whole  estata 

And,  to  so  much  of  said  judgment,  above  quoted,  as  re-> 
spects  the  fourteenth  clause  of  said  wiU,  and  to  no  more,  tbm 
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piopoundersy  by  their  counsel  Charles  J.  Jenkins,  except,  and 
Msigning  error  say : 

1st  That  the  Court  erred  in  holding  that  said  fourteenth 
(14th)  clause  had  for  its  object  the  manumission  of  a  slave  in 
the  State,  or  any  like  illegal  purpose. 

Sd.  That  the  Court  erred  in  adjudging  that  by  reason  of  such 
objects  or  purposes  said  fourteenth  clause  was  null 

dd.  That  the  Court  erred  in  adjudging  that  said  fourteenth 
(14th)  clause  be  not  admitted  to  probate  and  record. 

Chajules  J.  Jbsckins,  for  ex'ors  of  BealL 
Ebknxzkr  Starihbs,  for  caveator. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

The  Circuit  Court  in  deciding  this  case,  considered  that 
the  numerous  grounds  of  objection  to  the  will,  taken  in  the 
caveat,  might  be  reduced  to  two :  First,  that  of  illegality :  the 
purposes,  designs  and  attempts  of  the  will,  being  in  opposi- 
tion to  the  laws  and  settled  policy  of  the  State  in  regard  to 
emancipation  of  slaves.  And  secondly,  uncertainty  and  in- 
definiteness  in  the  language  of  the  will,  and  in  the  purposes 
and  intention  of  the  testator.  And  viewing  the  12th  clause 
as  a  direct  attempt  to  manumit  the  slave  Mariah  in  the  State, 
and  that  the  13th  and  14th  clauses,  were  obnoxious  to  the 
same  objection,  having  for  their  object  the  same  illegal  pur- 
pose; the  Court  below  declared  these  clauses  to  be  null  and 
▼old. 

By  the  15th  item  of  the  will,  it  was  admitted,  that  the 
testator  had  manumitted  all  the  rest  of  his  slaves  but  one. 
The  Judge  said,  it  was  plain,  however,  that  this  manumission 
^was  to  take  effect  out  of  the  State.  That  the  testator  had  ta- 
ken special  care  to  direct  their  removal,  and  to  provide  for 
the  expense  of  it ;  and  for  a  temporary  support  in  their  new 
home.    That  during  their  continuance  in  the  State,  which 
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was  not  for  an  unreasonable  length  of  time  to  prepare  for 
the  important  change  designed  in  their  condition,  the  state  of 
slavery  is  strictly  preserved.  They  have  neither  the  power 
over  their  own  time,  nor  over  the  proceeds  of  their  labor. 
That  the  right  of  this  testamentary  disposition  of  slaves  by 
their  owners,  is  as  unquestionable  as  the  right  to  remove 
them  while  the  owner  lives.  That  neither  the  15th  clause, 
therefore,  nor  those  that  follow  it,  having  the  same  design 
and  intention,  are  subject  to  the  objection  for  which  the  12th 
is  declared  null.  That  an  illegal  clause  will  not  vitiate  a 
whole  will,  was  already  settled  by  the  Supreme  Court 

As  to  the  objection  of  uncertainty  and  indefiniteness,  as 
applicable  particularly  to  the  9th,  10th  and  25th  clauses  of 
the  will,  the  Judge  held,  that  it  was  a  matter  more  proper- 
ly to  be  considered  by  the  Court,  whose  peculiar  duty  it  is 
|o  interpret  wills,  and  direct  their  execution,  according  to  the 
intention  of  testators ;  and  that  there  was  nothing  in  this  will 
80  vague,  indefinite  and  uncertain,  that  it  should  therefore 
be  pronounced  invalid.  Nothing  was  decided  as  to  the  pro- 
perty mentioned  in  the  clauses  declared  null 

As  no  exception  was  taken  to  the  judgment  of  the  Court, 
declaring  the  12th  and  13th  clauses  of  the  will  void,  because 
they  attempted  to  manumit  the  slave  Mariah  within  the 
State,  it  is,  of  course,  not  open  for  re-examination  before  this 
Court  If  so,  we  might  feel  some  hesitation  in  affirming  the 
construction  put  upon  this  portion  of  the  will  It  seems 
from  the  recitals  in  the  will,  and  there  is  no  extraneous  tes- 
timony in  the  case,  that  this  woman  formerly  belonged  to  die 
estate  of  one  Mary  Satterwhitc ;  that  she  was  becoming  old, 
and  was  liable  to  severe  spells  of  sickness,  and  would  shortly 
be  superannuated.  The  testator  was  morally,  if  not  legally 
bound  for  her  maintenance  and  support.  Feeling  this  obli^ 
gation,  he  wills  her  in  trust  to  William  Satterwhite,  to  take 
charge  of  her  person  and  effects,  with  the  request  that  she 
may  be  as  fret  as  the  laws  of  the  State  will  allow  her  to  be* 
He  then  sets  apart  a  fund  for  her  use ;  and  then  follows  the 
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14th  item  of  tlie  will,  which  we  are  called  upon  to  interpret 
It  is  as  follows  : 

[1.]  "I  give  and  bequeath  to  William  Satterwhite,  my  tract 
of  land,  known  as  the  Harp  place,  &c  (describing  it  mi- 
nutely by  metes  and  bounds,)  containing  three  hundred  and 
odd  acres" ;  and  then  adds :  ^^and  whereas,  also,  I  design 
this  tract  of  land  as  a  home  for  my  said  ser\'ant  Mariab, 
said  tract,  so  bequeathed  tp  the  said  William  Satterwhite, 
shall  not  be  liable  to  the  debts  of  the  said  William  Satter* 
white,  until  after  the  death  of  my  said  servant  Mariah." 

Were  I  satisfied  that  the  object  of  the  testator  was  to  con* 
fer  freedom  or  quasi-freedom  upon  this  woman,  and  not  to 
make  a  humane  provision  for  a  faithful  servant  who  was 
sickly  and  superannuated  during  the  remnant  of  her  days, 
she  having  spent  the  prime  of  her  life  in  his  service,  I  might 
find  some  embarrassment  in  dissenting  from  the  opinion  of 
*  th^Circuit  Judge ;  for  the  4  th  section  of  the  Act  of  1818,  is 
exceedingly  comprehensive,  it  declares  that : 

**A11  and  every  will  and  testament,  whether  by  way  of  trusty 
or  otherwise,  contract,  agreement  or  stipulation,  or  other  in- 
strument in  writing,  made  and  executed  for  the  purpose  o£ 
effecting  or  endeavoring  to  effect  the  manumission  of  any  slave 
or  slaves,  either  directly, by  conferring  or  attempting  to  con- 
fer freedom  on  such  slaveor  slaves;  indirectly  or  virtually,  by 
allowing  and  securing  or  attempting  to  allow  and  secure,  to 
such  slave  or  slaves,  the  right  or  privilege  of  working  for  his, 
her  or  themselves,  free  from  the  control  of  the  master  or  own- 
er of  such  slave  or  slaves ;  or  of  enjoying  the  profits  of  his, 
her  or  their  labor  or  skill ;  shall  be  and  the  same  are  hereby 
declared  to  be  utterly  null  and  void."     Cobb  991. 

I  repeat,  the  will  upon  its  face,  avows  a  dificrent  purpose ; 
ai^  it  is  a  question  of  intention,  and  if  there  be  no  external 
proof,  that  intention  must  be  gathered  from  the  instrument 
itsel£  If  that  be  l^itimate  and  the  means  of  accomplishing 
it  be  not  forbidden,  the  will  can  and  should  be  executed. 

Did  William  Satterwhite  accept  an  illegal  trust,  under  thi« 
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14th  clause,  for  the  purpose  of  aiding  and  abetting  the  testa- 
tor in  a  project  not  only  prohibited,  but  one  made  highly  pe-^ 
nal  by  the  Statute  ?    lb. 

By  the  will,  Satterwhite  took  an  absolute  fee  in  the  laad^ 
subject  to  the  incumbrance  only  of  allowing  the  woman  Ma- 
riah  to  Ure  on  it  during  her  life.  Suppose  the  object  of  Beall 
to  have  been  illegal  and  Satterwhite  did  not  participate  in  it^ 
is  his  title  forfeited?  We  apprehend  not  If  the  provision 
in  the  will  be  good,  he  takes  the  property  cum  onere  :  If 
bad,  it  is  his  absolutely. 

We  wish  it  distinctly  understood,  that  our  judgment  upon 
this  branch  of  the  case  is  restricted  entirely  to  the  point,  as 
presented  by  the  will  itself 

[2.]  Is  the  15th  clause  of  Thomas  E.  Beall's  will  inopeia* 
live,  because,  by  it  he  endeavored  unlawfully  to  manumit  all 
but  one  of  his  slaves  ?  And  are  the  16  th,  17th,  18th,  19th,  SOCh 
and  24th  clauses  void,  because  that  they  contribute  to,^uftd 
constitute  a  part  of,  the  unlawful  scheme  by  which  the  said 
testator  endeavored  to  emancipate  his  slaves? 

It  is  necessary  that  these  clauses  in  the  will  be  transcribed^ 
they  are  as  follows: 

*^It€m  Fifteenth :  I  will  that  all  my  negroes  shall  reeeive 
Ifaeir  freedom  and  be  emancipated  from  slavery,  except  those 
hereafter  mentioned.  And  such  negroes  so  freed  and  eman- 
cipated from  slavery  shall  be  sent  to  Liberia,  Caliicmiia,  <h^ 
any  firee  State  or  Territory  in  the  United  States  of  Ametioay 
as  they  choose  to  elect'' 

^liem  Sixteenth :  If  those  of  my  negroes  freed  and  eBun- 
cipated  from  slavery  shall  choose  to  go  to  Liberia,  then  in 
that  case,  I  will  to  the  Colonization  Society  the  sum  of  fifben 
hundred  dollars,  to  be  expended  in  transporting  them  thete ; 
and  if  they  choose  to  go  to  California,  or  any  other  free  Stale 
or  Territory  in  the  United  States  of  America,  then  and  in  that 
'Case,  their  passage  shall  be  paid  to  the  place  they  shall  dect, 
by  my  executors,  hereafter  named." 

^Ittm  Seventeenth :  It  is  my  will  and  desire  that  tfiosesie- 
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gioeB  that  I^  have  given  their  freedom  and  emancipated,  ahall 
be  kept  on  my  plantation  for  the  term  of  four  years  after  any 
death,  for  the  purpose  of  raising  funds,  and  after  defraying  all 
expenses  on  the  plantation  during  those  four  years,  then  the 
net  prooeeds  shall  be  equally  divided  among  those  of  my  ne- 
f;n>es  fireed  and  emancipated  from  slavery,  share  and  share 
atike,  agreeable  to  their  situation,  some  being  old,  and  some 
beiBg  women  and  children,  will  require  more,  whilst  some 
are  young,  can  go  to  work  immediately  and  make  their  sap- 
port  ;  and  this  division  is  left  to  my  executors,  hereafter  nan»- 
•d,  to  exeroise  a  proper  and  equitable  division  between  them 
alL  And  it  is  my  will  and  desire  that  my  executors,  out  oi 
the  above  named  funds,  shall  fumbh  each  of  the  negroes 
-aliove  eight  years  of  age,  two  good  blankets  each ;  and  the 
whole  of  the  negroes  freed  and  emancipated  fit>m  slavery 
shall  receive  two  good  suits  of  clodies,  a  hat,  a  pair  of  shoes  i 
add  those  of  my  negroes  freed  and  emancipated  from  slavery, 
mider  eight  years  of  i(ge,  one  good  blanket  each/' 

'^liem  Eighteenth  :  If  I  should  depart  this  life  whilst  I  have 
a  cn^  making  on  hand,  then  in  that  case  that  crop  be  taken 
and  applied  as  before  specified,  and  the  year  counted  one  of 
the  foor  years  specified  for  those  of  my  n^;roes  firaed  and 
emancipated  from  slavery,  are  to  remain  on  my  said  planta- 
tion." 

*^Iiem  Nineteenth:  It  is  my  will  and  desire,  tfiatif  any  of 
my  negroes  freed  and  emancipated  from  slavery,  shall  dact 
to  go  to  Liberia  or  California,  then  in  that  case  my  exeooloia, 
heieafter  named,  shall  see  them  on  board  the  vessel,  and  shall 
pay  over  the  money  to  my  negroes  so  emancipated  and  freed 
from  slavery,  only  on  board  the  vessel,  and  that  in  the  pres- 
ence of  the  captain,  commander,  or  owner  of  said  vessel,  and 
a  certificate  of  the  captain,  commander,  or  owner  of  the  ves* 
•d,  that  they  saw  my  executors,  hereafter  named,  pay  ofer 
'the  money  to  the  negroes  so  emancipated  and  freed  from 
slavery ;  and  also,  the  captain,  commander,  or  owner  of  said 
*msiri  shall  fomish  my  execmtois  with  a  list  of  the  negroes' 
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names,  and  the  number  of  the  negroes  so  freed  and  emanei- 
pated  from  slavery,  as  this  shall  be  necessary  for  my  executors 
to  tender  as  a  voucher  in  the  final  settlement  of  my  estate." 

^liem  Twentieth:  And  if  my  negroes  so  freed  and  emim- 
cipated  from  slavery,  shall  elect  to  go  to  any  free  State  or  Ter- 
ritory, other  than  the  State  of  California,  then  in  that  case  it 
is  my  will  and  desire  that  my  executors  shall  pay  their  ex* 
penses  to  such  free  State  or  Territory  out  of  the  funds  of  my 
esftale;  and  in  the  event  that  my  negroes  so  freed  and  eman- 
cipated from  slavery  shall  not  elect  to  go  to  Liberia,  then  in 
that  case  the  sum  of  fifteen  hundred  dollars,  placed  at  the 
disposal  of  the  Colonization  Society,  shall  be  withdrawn  and 
placed  at  the  disposal  of  my  executors,  hereinafter  named. 
And,  it  is  ftirther  my  will  and  desire,  that  the  expenses  of  my 
executors,  or  their  agent,  shall  be  paid  out  of  my  estate,  and 
the  additional  sum  of  one  dollar  per  day  whilst  going  to  and 
returning  from  the  place  where  my  negroes  so  fineed  and  emaii- 
cipated  from  slavery  shall  elect  as  their  future  place  of  resi- 
dance,  in  any  of  the  free  States  or  Territories  of  the  United 
States  of  America,  other  than  the  State  of  Califomia." 

^Item  Thventy-fourth:  Whereas,  it  will  not  be  necessary  to 
keep  the  whole  of  my  personal  property,  such  as  stock,  farm- 
ing utensils,  com,  fodder,  wheat,  and  other  articles,  for  the 
purpose  of  stocking  for  four  years,  as  expressed  in  a  former 
clause  of  my  will,  it  is  my  will  and  desire  that  a  sufficient 
amount  shall  be  kept  on  the  plantation,  of  the  articles  above 
named,  for  the  purpose  of  stocking  my  plantation,  and  thai 
the  balance  shall  be  sold  as  soon  after  my  death  as  the  law  or 
ciicurastances  will  admit" 

The  only  question  upon  these  seven  clauses  of  the  will 
is,  was  the  manumission  of  the  slaves  to  take  offset  at  Uie 
-death  of  the  testator,  and  consequently  witliin  the  State? 
Does  the  will,  in  other  words,  contemplate  their  removal,  not 
to  ejcqtmtt^  but  to  erycjf  the  freedom  which  it  suppoaea  to.  be 
cMfoied  by  virtue  of  the  de<daied  wishes  of  the  testator  ?- 

Itaeeaas  to  us,  ifaat  there  can  be  bet  one  Aoewer  giwit 
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to  these  questions.  The  words  of  the  will  are  too  plain  to 
admit  of  doubt  or  difficulty.  That  the  emancipation  be- 
queathed by  the  will,  was  intended  to  be  enjoyed  in  Liberia, 
California,  or  some  other  free  State  or  Territory,  will  be  readi- 
ly conceded :  but  that  it  was  to  take  effect  in  Georgia,  at  the 
death  of  the  testator,  is  clear,  beyond  cavil ;  and  whether  you 
construe  the  15th  item  per  se,  or  as  explained  by  the  context, 
the  same  inference  is  irresistible. 

It  never  occurred  to  the  testator,  for  a  moment,  that  it  was 
wrong  to  give  his  slaves  present  freedom  by  his  will,  provided 
they  were  to  be  carried  out  of  the  State,  within  what  lie 
supposed  to  be  a  reasonable  time,  to  enjoy  it  He  did  not  in- 
tend to  violate  the  law.  But  the  mistake  he  committed  was 
in  supposing  that  a  gift  of  freedom,  inpraeaeniij  to  his  slaves, 
to  vest  at  his  death,  although  it  be  but  for  a  moment  of  time, 
was  not  unlawful  In  whom  was  the  title  of  these  slaves, 
from  the  death  of  the  testator  to  the  time  contemplated  Cor 
their  removal  ?  Not  in  themselves,  for  they  were  incapable  of 
taking ;  not  in  the  Executors,  although  they  were  clothed 
with  a  quasi  trust  or  agency  respecting  them.  The  title  ves- 
ted,  eo^instanti,  at  the  death  of  Beall,  in  his  personal  repre- 
sentatives, in  trust  for  the  residuary  l^atees  or  distributees, 
and  it  is  not  in  the  power  ^f  the  Courts  to  divest  it  For 
myself,  I  entertain  not  a  doubt  but  that  a  testator  may  by  his 
will  direct  his  Executor  to  remove  his  negroes  to  some  odier 
country,  where  they  may  acquire,  as  well  as  enjoy  their  fiee> 
dom,  and  that  the  performance  of  such  trust,  will  be  permitted, 
if  not  enforced  against  such  Executor;  I  am  equally  well  sat- 
isfied, that  the  bequest  of  freedom  to  ^slaves  in  this  case  is 
Toid,  as  it  was  to  take  effect  in  this  State,  and  the  slaves  are 
made  the  legatees  of  their  own  freedom,  a  boon  they  are  ixk^ 
capable  of  taking. 

This  being  the  conclusion  of  the  Court,  whether  looking 
at  the  15th  verse  alone,  or  the  ^  whole  chapter  of  emancipa- 
tion/' as  it  has  be^i  called,  we  do  not  find  it  necessary  to 
dwell  at  lengA  upon  the  17th  item,  directing  the  slaves,  la 
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whom  the  testator  had  given  their  freedom^  to  be  kept  on  his 
plantation  for  four  years  after  his  death,  to  provide  for  an 
outfit 

Was  this  scheme  lawful  in  other  respects,  we  are  not  pre- 
pared to  say,  how  far  its  validity  might  not  be  affected  by 
this  arrangement  It  is  said  that  a  reasonable  time  must  be 
allowed,  because  some  time  must  elapse,  longer  or  shorter, 
according  to  circumstances,  despite  the  testator,  as  in  case  of 
caveat,  suit  in  chancery,  possible  insolvency  of  the  estate,  fcc, 
and  this  is  certainly  true.^  But  the  time  required  for  the 
meeting  and  overcoming  these  and  other  unforeseen  contin- 
gencies, is  one  thing ;  and  for  the  testator  to  direct  by  his 
will,  that  they  shall  be  kept  within  the  State  for  a  specified 
period,  four,  six  or  ten  years,  to  accumulate  funds  to  defray 
the  expenses  of  their  transportation,  and  support  them  in  their 
Bew  home,  is  quite  a  different  thing.  This  point  has  never 
been  distinctly  made  in  any  previous  casa  By  the  act  of 
ms,  already  quoted,  every  will,  deed,  whether  of  trust  or 
otherwise,  contract,  agreement  or  stipulation,  or  other  instru- 
ment 4n  writing,  or  by  parol,  made  and  executed  for  the  pur- 
pose of  effecting  or  endeavoring  to  effect  the  manumission  of 
ttiy  slave  or  slaves,  either  directly,  by  conferring  or  attempting 
4o  confer  fireedom  on  such  slave  or  slaves,  or  indirectly  and 
▼irtually,  by  allowing  or  attempting  to  secure  to  them  the 
privil^;e  of  enjoying  the  profits  of  their  labor  and  skill,  shall 
•be  utterly  null  and  void.    Cobb  991. 

Suppose  it  be  true  then,  that  the  hand  of  the  Executor  b 
spon  these  slaves,  as  the  hand  of  the  master,  until  they  leave 
Georgia,  and  that  th^  are  subject  to  hb  control,  still  can  it 
he  denied,  that  during  this  foiir  years,  these  slaves  are  woik- 
•ing  for  themselves  ?  That  they  are  enjoying  the  profits  of 
their  own  skill  and  labor  ? 

In  our  judgment,  principle  and  policy,  not  to  say  positive 
law,  are  opposed  to  this  whole  scheme  of  emancipation. 

[S.]  Finally,  it  is  insisted  that  the  9th,  10th  and  25th  chmses 
itf  the  will,  are  void,  because  of  their  absurdity  and  ittd^ 
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niteness,  as  to  the  donees  and  the  thing  given,  as  well  as  the 
method  of  executing  the  bequest  of  the  will.  Our  opinion 
is,  that  the  Circuit  Court  very  properly  held  that  there  was 
nothing  in  this  portion  of  the  will,  so  vague  as  to  justify  the 
Superior  Court,  on  appeal  from  the  Ordinary  merely,  to  pro- 
nounct  them  a  nullity.  AndViat  it  was  a  matter  more  prop-> 
eriy  to  be  considered  by  the  Court,  whose  peculiar  duty  it  is 
to  constnie  wills,  and  direct  their  execution. 

It  has  been  earnestly  pressed  upon  the  Court,  that  the  Or- 
dinary in  the  first  instance,  and  the  Superior  Court  on  appeal, 
may  interpret  wills.  And  this  is  the  every  day  practice,  where 
no  objection  is  made,  as  it  seems  to  expedite  litigation. 
Strictly  speaking,  however,  and  with  but  a  limited  exception, 
the  jurisdiction  of  the  Ordinary  is  restricted  to  Xhc/acium  of 
the  execution  of  the  will;  as  to  emancipation  clauses,  it  is 
made  their  duty,  under  the  Statutes,  to  go  further,  and  pro- 
nounce upon  their  validity,  and  to  grant  or  refuse  probate 
accordingly. 

In  all  other  cases,  it  is  best  to  leave  the  rights  arising  out  of 
wills  to  be  contested  in  the  proper  Court,  by  the  proper  par- 
lies, who  are  more  immediately  interested.  It  is  conceded, 
that  in  a  vast  number  of  questions  originating  under  wills, 
none  but  a  Court  of  Chancery  is  competent  to  determine, 
because  that  Court  alone,  can  grant  YuH  and  adequate  relieC 
Clothe  the  Courts  of  Ordinary  with  jurisdiction  beyond  the 
factum  of  execution,  and  where  will  you  limit  it?  What 
practically  available  line  of  demarkation  can  be  drawn? 
This,  to  our  mind,  constitutes  the  most  stubborn  objection  to 
the  claim  of  power  attempted  in  this  rase  to  be  set  up.  Was 
it  ever  contemplated,  that  the  Court  of  Ordinary  should  sit 
in  judgment  upon  the  intricate  doctrines  involved  in  the  Qth, 
10th  and  25th  clauses  of  this  Will  ?    We  think  not 
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jja.  ?• — James  H.  Alford,  plaintiff  in  error,  vs.  John  Burkk, 

defendant  in  error. 

[1.]  A  m4re  staXeholder  has  no  interest  in,  and  is  not  always  necessarily  apprised 
of  the  nature  of  the  contract  under  which  he  holds  the  money. 

pL]  If  the  contract  is  legal,  he  is  liable  to  the  party  entitled  to  the  money,  with- 
out an  express  promise.    The  law  implies  one. 

[X]  If  the  contract  is  illegal,  either  party  may  disaffirm  it,  and  claim  from  hina 
his  deposits. 

[4.]  The  Court  will  not  sustain  a  case  which  must  be  supported  through  an  iU^> 
gal  contract. 

[5.]  A  stakeholder  is  not  a  party  to  the  contract  or  wager,  and  he  cannot  set  up 
its  illegality  in  defence  of  a  suit  by  a  party  for  his  deposit. 

[6b]  A  stakeholder  cannot  assume  the  position  of  a  party  to  the  wager  and  de* 
fend  for  him,  and  call  upon  the  Court  to  sustain  a  defence  that  would  not  be 
available  to  the  party. 

[7.]  A  plaintiff;  suing  a  stakeholder,  cannot  invoke  in  aid  of  his  case  the  illegal 
contract;  and  it  would  seem  that  the  defendant  could  not  set  it  up  in  his 
defence. 

p.]  It  may  be  considered,  now,  as  well  established  law,  that  a  party  to  an  ille- 
gal, or  immoral,  or  criminal  contract,  may  recover  back  from  a  stakeholder  a 
deposit  still  in  his  hands. 

Certiorari,  in  Richmond  Superior  Court  Decision  by 
Judge  Holt,  October  adjourned  Temi,  1856. 

This  was  an  action  brought  by  John  Burke  against  James 
H,  Alford,  in  the  City  Court  of  Augusta,  for  the  recovery  of 
j$500,  placed  in  his  hands  as  stakeholder. 

The  plaintiff,  upon  the  trial,  proved  that  he  and  another 
person,  whose  name  is  not  disclosed  by  the  record  or  evi- 
dence, made  a  bet  of  $500  on  a  dog  fight,  and  each  deposited 
that  sum  in  the  hands  of  James  II.  Alford  as  a  stakeholder; 
that  the  fight  never  took  place,  plaintiff's  dog  having  died 
before  the  day  appointed  for  the  fight;  that  notice  ol  that 
fiict  had  been  given  to  defendant,  and  he  required  not  to  pay 
over  the  money  to  the  other  party. 

The  defendant  introduced  no  testimony.  The  presiding 
Judge  of  the  City  Court,  charged  the  jury  that. plaintiff  was 
not  entitled  to  recover;  that  the  contract  between  the  original 
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parties  to  the  bet  being  illegal,  as  contrary  to  law  and  public 
policy,  the  Courts  would  afford  them  no  redress,  but  leave 
them  as  they  found  them ;  and  that  the  same  principle  was 
applicable  between  the  parties  before  the  Court 

Whereupon  counsel  for  plaintiff  below  excepted,  and 
brought  the  case  by  certiorari  before  the  Superior  Court  of 
Richmond  County. 

AAer  hearing  the  exceptions  and  argument,  his  honor, 
Judge  Holt,  sustained  the  certiorari,  overruled  the  decision 
of  the  City  Court,  and  remanded  the  cause,  with  instructions 
U>  that  Court  to  set  aside  the  verdict  and  grant  a  new  trial 

To  which  judgment  of  said  Superior  Court  counsel  for 
defendant  excepted. 

MiuLEBs  8l  Jackson  for  plaintiff  in  error. 
Jno.  C.  Snead  &.  Sons  for  defendant  in  error. 

Btf  the  Court y  McDonald,  J.  delivering  the  opinion. 

The  action  in  this  case  is  brought  under  the  act  of  the 
Legislature  to  simplify  and  curtail  pleadings  at  law.  Tho 
bill  of  particulars  shows  that  it  was  instituted  to  recover  five 
hundred  dollars,  paid  into  the  hands  of  the  defendant,  as 
stakeholder,  upon  a  bet  on  a  dog  fight  which  did  not  take 
place.  The  defendant  pleads: 

1st  The  general  issue. 

2d.  That  the  contract  is  illegal  and  void. 

34  That,  by  the  terms  of  the  deposit  with  defendant  (if 
made  at  all,)  the  said  sum  of  money  belongs  to  another  and 
different  person. 

The  Judge  of  the  City  Court  charged  the  jury  on  the  trial, 
that  the  contract  between  the  original  parties  was  illegal,  as 
contrary  to  law  and  public  policy,  and  that  the  law  would 
leave  them  as  it  found  them ;  and  that  the  principle  was  ap- 
plicable to  the  parties  before  the  Court,  equally  as  if  both 
were  original  parties  to  the  act;  and  that,  according  to  law^ 
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the  plaintiff  nor  either  of  the  original  parties  were  entitled  to 
»  recover  from  the  stakeholder  the  sums  deposited  by  them  in 
his  hands ;  and  that  in  the  case  before  the  Court,  the  plaintiff 
was  not  entitled  to  recover.  The  jury,  under  this  chaige, 
found  for  the  defendant,  and  the  plaintiff  carried  the  case, 
by  writ  of  certiorari^  to  the  Superior  Court,  alleging  error  in 
the  chaise  of  the  City  Court 

The  Judge  of  the  Superior  Court  sustained  the  certiorari^ 
and  ordered  a  new  trial;  and  on  this  judgment  the  case  is 
brought,  by  writ  of  error,  to  this  Court. 

[1.]  The  action  was  against  the  defendant  as  a  stakehoid-. 
er.  He  was  not  a  party  in  interest  to  the  contract  ttf  mere 
stakeholder  never  has  an  interest,  and  he  is  not  always  ne- 
cessarily apprised  of  the  nature  of  the  contract  or  engage- 
ment between  the  parties  by  which  money  is  deposited 
with  him. 

[2.]  If  the  engagement  or  contract  between  the  parties 
making  the  deposit  was  legal,  he  is  bound  to  pay  it  to  the 
party  entitled  to  it,  without  any  express  promise  by  him. 
The  law  implies  one. 

[3.]  If  the  contract  between  the  parties  was  illegal  and 
void,  either  party  may  disaffirm  it,  and  claim  fiom  the  stake- 
holder his  deposit  In  such  case  he  does  not  claim  through 
the  illegal  transaction. 

[4.]  But  if  the  plaintiff  relies  on  the  ill^al  contract  to 
sustain  his  right,  and,  to  determine  the  right,  the  Coiurt  is 
called  on  to  decide  on  the  validity  of  the  contract,  it  will  not 
do  it  The  Court  will  not  waste  its  time  in  trying  an  ill^al 
contract  Egerton  vs.  Furzemanj  II  Eng.  Com.  L.  Bep* 
The  contract  between  the  original  parties  was  illegal  and 
void,  and  if  the  fight  had  taken  place,  the  winner  could  not 
have  sustained  an  action  for  the  entire  deposits,  because  he 
could  not  have  entitled  himself  to  it  except  through  the  ill^al 
wager.    But  that  is  not  this  case. 

[5.]  The  stakeholder  defends  against  the  party  who  claims 
his  deposit  back,  the  fight  on  which  the  bet  was  made  neve; 
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having  taken  place.  He  sets  up  as  a  defence,  the  illegal  and 
void  contract  He  cannot  be  heard,  lie  has  no  equity 
against  the  plaintiff  whose  money  he  holds.  He  has  no 
authority  to  say  that  the  party  shall  not  be  permitted  to  retire 
from  a  contract  which  the  Court  would  not  enforce  because 
of  its  illegality  or  immorality. 

[6.3  But  the  defendant  further  pleads,  that  another  and 
different  person  is  entitled  to  the  deposit;  manifestly  setting 
up  that  by  the  laws  of  gaming  one  of  the  parties  was  win- 
ner. In  this  plea  he  assumes  the  position  and  defence  of 
one  of  the  parties  to  ttfc  contract,  and  calls  on  the  Court  to 
recc^nize  the  validity  of  the  contract,  and  to  sustain  the  title 
of  the  other  party  to  the  money.  On  the  authority  already 
cited  the  Court  will  not  do  that. 

[7.]  The  plaintiff  does  not  invoke,  in  aid  of  his  case,  the 
wager;  and  that  would  seem  to  be  the  test  of  his  right  to 
recover.  Simpson  vs.  Bloss,  7  Taunt  Hep.  246;  2  Eng. 
Com,  Zr.  Rep,  89.  The  reason  of  the  rule  applies  with  equal 
force  to  the  defendant  as  to  the  plaintiff,  and  he  cannot  be 
allowed  to  set  it  up.  The  defendant  is  not  authorized,  in 
honor  or  conscience,  to  hold  on  to  the  money  against  both 
parties  to  the  wager,  ^t  lawy  he  might  retain  it  against  the 
party  who  claims  as  winner,  because  he,  as  plaintiff,  ^ould 
not  recover  on  a  title  depending,  altogether^  oii  the  illegal 
contract  I  see  no  reason  why  the  winner  might  not,  by  re- 
pudiating the  wager,  recover  his  own  deposit  from  the  stake- 
holder, on  his  refusal  to  pay.  His  case  would,  in  no  man- 
ner, depend  upon  the  illegal  contract,  and  he  would  require 
no  aid  from  it 

[8.]  It  may  be  considered,  now,  as  well  established  law, 
that  a  party  to  an  illegal,  or  immoral,  or  criminal  contract, 
may  recover  back  from  a  stakeholder,  a  deposit  still  in  hia 
hands.     Vischer  vs.  Yates,  1 1  John.  Rep.  23. 

If  the  acts  of  the  Legislature  are  to  be  referred  to  as  evi- 
dence of  what  public  policy  is  in  such  cases,  there  can  be  no 
doubt  in  this  case.    The  great  rule  of  public  policy  estab-* 
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lished  by  our  Legislature  is,  that  the  winner  shall  not  be 
protected  in  his  unlawful  gains,  and  that  the  loser,  though  a 
party  to  an  illegal  wager,  may  sue  and  recover  back  his 
money.  CobVs  new  Dig.  726,  727.  It  is  true  that  these 
Statutes  give  remedies  only  in  the  cases  mentioned  in  them^ 
but  it  strengthens  the  positions  maintained  by  the  Courts,  in 
regard  to  the  right  of  either  party  to  recover  the  money  de- 
posited by  him  with  a  stakeholder,  before  it  has  been  paid 
over. 

Judgment  affirmed. 


No.  8. — ^William  J.  Eve,  et  aL  Plaintiff  in  Error,  vi;  Thb 
State  of  Georgia,  Defendant  in  Error. 

[1.]  The  Courts  are  prohibited  by  the  Tax  Act  of  180-1,  to  entertain  an  afEdarH- 
of  illegality  to  an  execution  proceeding  against  a  defaulting  Tax  Collector 
and  his  turelies. 

Illegality,  in  Richmond  Superior  Court    Decision  by  Judge 
Holt,  at  October  Term,  1856. 

The  bill  of  exceptions  certified  in  this  case,  contains  stH 
the  fiiets  necessary  to  a  full  understanding  of  the 
and  is  as  follows : 


State  of  Georgia 
Richmond  county, 


:} 


Be  it  remembered,  that  at  the  October  Term,  1856,  of  the 
Superior  Court  of  said  county,  the  Hon,  William  W,  Holt^ 
Judge  of  the  Superior  Courts  of  the  middle  district,  presiding^ 
the  cause  of  the  State  of  Georgia  vs.  Elias  C.  Tinsley,  prin- 
cipal, and  William  R.  Ruffin,  William  J.  Eve  and  William 
Ii«  Goodrich,  sureties,  came  on  to  be  heard.    A  Jieri  facias 
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addressed  to  all  and  singular  the  Sheriffs  of  the  State  afore- 
sud,  signed  by  Peterson  Thweatt,  Comptroller  General,  had 
been  placed  in  the  hands  of  the  Sheriff  of  said  county. 

Snid^ri  facias  recites  the  fact  that  P^lias  C.  Tinsley,  coU 
lector  of  taxes  for  the  county  of  Richmond,  for  the  year 
1854,  is  in  arrears  to  the  State  eight  thousand  two  hundred 
mnd  twenty-three  dollars  and  seventy-six  cents;  whereupon 
BaidJIeriJaciiM  proceeded  to  command  and  require  the  said 
Sherifis,  or  either  of  them,  of  the  goods  and  chattels,  lands 
and  tenements  of  the  said  Elias  C.  Tinsley,  collector  as  afore* 
said,  and  William  R.  Ruffin,  William  J.  Eve,  and  William 
H.  Goodrich,  his  securities,  they  cause  to  be  levied  and  made 
the  sum  of  eight  thousand  two  hundred  and  twenty-three 
dolbus  and  seventy-six  cents,  with  interest  thereon  from  the 
£z8l  day^  of  December,  1854,  at  the  rate  of  twenty  per  centum 
par  annum. 

The  said  Sheriff  of  Richmond  county  made  a  return  of 

idJSeri/acias  on  the  third  day  of  April,  1856,  of  nulla  bona 

to  Elias  C.  Tinsley,  principal ;  on  the  4th  day  of  the  same 
month  he  levied  the  same  on  ths  lands  of  William  J.  Eve 
and  William  H.  Goodrich,  and  made  returns  to  that  effect 
on  the  md  fieri  facias.  On  the  fifth  day  of  the  same  month 
lie  made  a  return  thereon  of  nulla  bona  as  to^William  R. 
Hoffin. 

Whereupon  Juriah  Harris,  Executor  of  the  last  will  and 
testament  of  William  R.  Ruffin,  deceased,  William  J.  El^e, 
and  William  11.  Goodrich,  gave  the  usual  bond  and  security, 
and  made  and  delivered  to  said  Sheriff  an  affidavit  that  said 
execution  was  proceeding  illegally  against  them  upon  the 
following  grounds: 

1st  Because  the  same  issued  against  William  R.  Ruffin 
after  his  death,  and  not  against  Juriah  Harris,  his  legal  rep- 
resentative. 

2d.  Because  the  bond  is  not  good  as  a  statutory  bond,  hav- 
ing been  executed  on  the  thirtieth  October,  1854^  more  than 
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ten  days  after  said  Tinslcy  had  been  nutiiicd  that  his  com* 
mission  had  arrived. 

3d.  Because  the  bond  is  not  good  as  a  common  law  bond, 
it  having  been  taken  colore  ojffUii,  from  one  not  in  office  and 
who  was  inehgible. 

4th.  Because  tlie  execution  has  issued  for  an  amount  lar- 
ger than  is  due. 

5th.  Because  the  sureties  arc  relieved  by  an  agreement  to 
extend  time  to  the  principal  without  their  knowledge  or  con- 
sent, and  to  their  detriment. 

6th.  Because  the  bond  is  for  an  illegal  consideration  or 
without  consideration,  requiring  the  performance  of  a  duty 
by  the  principal,  which  he  was  prohibited  by  law  from  per- 
forming. 

7th.  Because  the  sureties  are  discharged,  because  no  exe- 
cution was  issued  against  the  principal  and  sureties,  or  either 
of  them  on  first  December,  1S54,  nor  on  the  first  January, 
1855,  nor  on  the  first  February,  1855,  nor  more  than  twelve 
months  thereafter,  nor  was  any  notice  given  to  the  sureties 
or  either  of  them  during  that  period  of  the  default  of  their 
principal 

8th.  Because  the  principal  was  constitutionally  ineligible, 
at  the  time  he  was  elected,  having  at  that  time  public  money 
in  his  hands,  as  collector  for  1853,  unaccounted  for. 

fith.  Because,  as  deponents  are  advised  and  believe,  no 
certificate  was  issued  with  the  commission,  that  said  Tinslev 
had  accounted  for  and  paid  into  the  treasury  all  sums  for 
which  he  was  accoimtablc  and  liable,  or  if  such  certificate 
were  ever  issued,  it  was  false!  in  fact,  said  Tinsley  being  then^ 
and  still,  in  default  for  taxes  of  1853,  collected  by  him. 

At  the  October  Term,  1856,  of  said  Court,  the  State  of 
Geoig^ia,  appeared  by  her  counsel,  the  Attorney  General,  and 
Ebenezer  Starnes,  Esquire,  and  excepting  to  the  sufficiency 
of  the  grounds  of  illegality,  moved  to  dismiss  the  same  for 
the  following  reasons : 
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1st  That  these  defendants  have  no  standing  in  this  Court, 
and  are  not  entitled  to  be  heard  upon  the  grounds  of  illej^li- 
ty,  which  have  been  interposed,  and  cannot  have  the  ju(KcaI 
interference  which  is  sought :  1.  Because  such  interference 
^vould  be  unconstitutional,  as  producing  a  conflict  between 
two  co-ordinate  branches  of  our  State  government :  2.  Be- 
cause that,  according  to  the  principles  of  the  common  law, 
of  force  in  our  State,  such  judicial  interference  would  be  un- 
lawful :  3.  Because  the  same  is  prohibited  by  express  pro- 
visions of  our  statute  law. 

2d.  The  first  ground  of  illegality  is  insufficient,  because: 
1.  By  express  legislative  enactment  such  an  execution  shall 
not  be  stayed  by  reason  of  the  death  of  the  collector,  or  his 
securities:  2.  Because  the  execution  can  proceed  against 
the  principal  and  other  securities,  notwithstandhig  the  death 
of  one  of  them :  3.  The  fu  feu  may  be  amended  and  the 
representative  of  the  deceased  scciuity  made  a  party. 

3d.  The  second  and  third  grounds  are  insufficient,  because 
the  bond  in  question  is  a  statutory  bond;  whether  or  not  it 
was  executed  more  than  ten  days  after  the  collector  (Tinsley) 
had  been  notified  that  his  commission  had  arrived;  and  if 
not,  it  is  certainly  good  as  a  common  law  bond,  because  the 
defendants  are  estopped  to  deny  it  as  their  bond,  and  because 
the  State,  by  its  officers,  must  be  considered  as  waiving  tliese 
requirements. 

4th.  For  similar  reasons  the  sixth,  eighth  and  ninth  grounds 
may  be  considered  as  insufficient. 

5tli.  And  the  seventh  ground  is  insufficient,  because  mere 
forbearance  or  delay  in  prosecuting  the  claim  on  the  part  of 
the  State's  officers,  did  not  release  the  securities,  and  because 
delay  on  the  part  of  the  State,  in  asserting  its  claims,  does 
not  bar  its  rights. 

If  these  exceptions,  and  especially  the  first,  should  be  over 
ruled,  then  the  State  joined  issue  with  a  protestation,  on  the 
fourth  and  gfth  grounds. 

After  hearing  argument  the  Court  took  time  to  consider, 
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and  at  a  subsequent  day  in  term  time,  the  decision  was  an* 
nounced,  ordering  the  afildavit  of  illegality  to  be  dismissed, 
upgn  the  ground  that  undqr  the  Tax  Act  of  1804,  there  could 
be  no  judicial  interference  with  a  tax  execution.  The  Cooit 
at  the  same  time  expressing  serious  doubt  whether  the  remedy 
by  affidavit  of  illegality  would  lie  in  any  event  To  which 
decision,  ruling  and  order,  the  defendants  then  'excepted  and 
do  now  except,  and  say  that  the  Court  eVred  in  dismissing 
said  affidavit  of  illegality  upon  any  or  all  the  grounds  taken 
in  the  motion  to  dismiss  the  same,  or  upon  any  other  ground. 
Wherefore,  on  this  twenty-third  day  of  December,  eigh* 
teen  hundred  and  fifty-six,  being  within  twenty  days  after 
said  decision  was  made,  and  within  thirty  days  after  the  ad- 
journment of  said  Court,  and  within  the  time  prescribed  by 
the  Statute  in  such  cases  made  and  provided,  the  said  de- 
fendants present  this  their  bill  of  exceptions  to  your  Honor, 
and  pray,  inasmuch  as  the  matters  herein  contained  do  nol 
appear  of  record,  that  the  same  may  be  signed  and  certified 
according  to  law. 

H.  H.  Cr3iMiNG,         "I  Attorneys 
C.  J.  Jenkins,  >       for 

Millers  &  Jackson,  J  Defendants^ 

Millers  &  Jackson,  and   C.  J.  Jenkins,  for  plaintiff  in 
error. 

K  Starnbs  and  Attorney  General,  for  defendant  in  enoOE: 
By  the  Court — Benning,  J.  delivering  the  opinion. 

The  affidavit  of  illegality  was  made  and  put  in  by  two  of 
the  tax  collector's  three  sureties,  and  the  executor  of  tbe 
third.     The  Court  below  dismissed  the  affidavit,  holding  tha^ 
under  the  Tax  Act  of  1804,  there  could  be  no  judicial  inter- 
ference with  a  tax  execution. 

On  this  reason  of  the  Court,  two  questions  arise.     Firs(r 
Does  the  Tax  Act  of  1804  forbid  the  Courts  to  entertain 
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an  affidavit  of  illegality  as  the  one  aforesaid?     Secondly: 
If  the  act  does,  is  the  act  in  that  respect  constitutional? 

The  twenty-fourth  section  of  the  act  is  the  part  that  im* 
poses  the  prohibition  on  the  Courts,  if  any  part  does.  It  is 
as  follows  :  "In  case  any  collector  of  taxes  for  any  county  in 
this  State,  shall  not  settle  his  accounts  with  the  Treasurer,  and 
pay  in  the  amount  of  his  collection  by  the  time  pointed  out 
by  this  act,  the  Treasurer  shall  publish  in  one  of  the  gazettes 
of  this  State,  a  notification,  requiring  all  and  singular  the 
tax  collectors,  who  may  be  in  arrears,  to  come  forward  and 
settle  their  accounts,  and  pay  the  balance  they  may  respec- 
tively owe  into  the  treasury,  within  two  months  from  ihe  i 
date  of  such  notification,  which  shall  be  regularly  published 
for  six  weeks  successively,  stating  the  sums  due  by  such  col- 
lectors, their  names  and  securities,  and  in  case  of  failure  to 
make  settlement  and  pay  in  the  moneys  as  aforesaid,  the 
Treasurer  is  authorized  and  required  to  issue  his  execution 
against  every  collector  so  in  default,  directed  to  all  and  sin- 
gular the  Sheriffs  of  this  State,  and  transmit  it  to  the  Sheriff 
.of  the  county  for  which  the  collector  is  appointed,  who  is 
required  to  levy  the  same  immediately,  if  there  is  any  pro- 
perty of  the  defendant's,  if  not,  to  transmit  the  same  to  any 
other  county  where  the  defendants,  or  either  o{  them,  may 
have  property,  and  the  Sheriff  of  such  other  county  is  in 
like  manner  to  levy  the  same,  and  no  execution  issued  by 
the  Treasurer  in  manner  herein  prescribed,  shall  be  stayed  by 
reason  of  the  death  of  the  said  collector  or  his  securities,  as 
to  the  sum  due  or  the  legality  of  the  execution,  Cobb^s  Dig. 
1052. 

The  execution  in  the  present  case  was  issued,  not  by  the 
treasurer,"  but  by  the  "Comptroller  General'*  Still,  that 
does  not  prevent  the  execution  from  being  within  this  section, 
for  this  section  is  to  be  considered  as  having  been  amended  by 
ihe  third  section  of  the  Act  of  1823,  "further  to  define  the 
duties  of  Comptroller  General  &c.'' — a  section  in  these  words : 
^^^e  Comptroller  General  is  hereby  required  to  issue  execu- 
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tions  against  all  defaulting  tax  collectors,  and  their  securities, 
(if  any,)  immediately  after  the  tax  which  they  were  appoint- 
ed to  collect,  shall  have  become  due  ;  and  in  the  event  of  the 
death  of  the  collector,  or  either  of  them,  or  all  of  his  securities, 
the  execution  shall  issue  against  the  survivors  and^thejegai 
representatives  of  the  deceased."     Cobh^s  Dig,  1025. 

This  section  considered  as  an  amendment  of  the  said 
twenty-fourth  section  of  the  Act  of  1804,  brings  the  exe- 
cution, though  issued  by  the  Comptroller  General,  and  not 
the  Treasurer,  within  that  twenty-fourth  section. 

I  remark,  that  the  Act  of  1804,  with  all  of  its  amendments, 
is  still  in  force.  This  is  an  effect  of  the  Tax  Act  of  1840.  lb. 
1072. 

Even  before  the  twenty-fourth  section  of  the  Act  of  1804, 
had  been  amended  by  *the  third  section  of  the  Act  of  1823, 
it  might  well  liave  been  considered  as  extending,  both  to  the 
case  of  the  defaulting  collector  himself,  and  that  of  his  sure- 
ties, for  it  speaks  of  ^^ defendants'^  using  the  word  in  the  plu- 
ral, and  also,  it  says  that  no  execution  shall  be  stayed  by 
reason  of  the  death  of  the  collector  or  his  ^'securities  f'  but 
since  the  section  was  so  amended,  it  tnust  be  considered  as 
having  that  extent 

The  closing  words  of  the  said  twenty-fourth  section  are 
these;  "and  no  execution  issued  by  the  Treasurer  in  manner 
herein  prescribed,  shall  be  stayed  by  reason  of  the  death  of 
the  said  collector  or  his  securities,  as  to  the  sum  due  on  the 
l^;ality  of  the  execution." 

Do  these  words  prohibit  the  Courts  from  entertaining  such 
an  affidavit  of  illegality ;  as  that  which  was  interposed  in  the 
present  case? 

We  think  that  they  do. 

If  the  "death"  of  the  collector  or  his  sureties  was  not  to 
be  a  sufficient  reason  to  stay  the  execution  "as  to  the  sum 
due,  or  the  legality  of  the  execution,"  that  is  to  say,  on  any 
question,  "as  to  the  sum  due  or  the  legality  of  the  execution," 
it  18  difficult  to  conceive  what  was  to  be  a  sufficient  reasoiL 
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Is  this  not  the  sense  of  the  words ;  that  an  execution,  al- 
though it  may  be  for  too  much,  ahhough  it  may  be  illegal,  is 
yet  not  to  be  stayed  in  any  case,  not  even  the  case  in  which 
the  defendant's  may  be  dead?    We  thuik  it  is. 

And  the  opinion  derives  support  from  the  following  part  of 
the  twenty-first  section  of  the  Act  of  1804  ;  "and  no  replevin 
shall  lie,  or  any  judicial  interference  be  had,  in  any  levy  or 
distress  for  taxes  under  this  law,  but  that  the  party  injured  bo 
left  to  his  own  proper  remedy  at  law."  Whatever  reason 
can  exist  for  non-interference  with  an  execution  proceeding 
against  a  defaulting  tax-payer,  must  equally  exist,  for  non- 
interference with  an  execution  proceeding  against  a  default- 
ing tax  collector  and  his  sureties. 

And  the  opinion  also  derives  support  from  this,  that  there 
has  not  been,  so  far  as  we  know,  any  precedent  of  judicial 
interference,  with  the  collection  of  an  execution  proceeding 
against  a  defaulting  tax  collector  and  his  sureties. 

The  result  is,  that  the  Tax  Act  of  1804,  does  forbid  the 
Courts  to  entertain  affidavits  of  illegality  in  cases  like  the 
preset 

Is  the  act  in  this  prohibition  constitutional? 

It  was  argued  for  the  plaintiffs  in  error,  that  the  act  in  this 
prohibition  violates  the  first  section  of  the  first  article  of  the 
Constitution  of  the  State.  That  section  is  in  these  words: 
^The  Legislative,  Executive  and  Judiciary  departments  of  the 
government  shall  be  distinct,  and  each  department  shall  be 
confided  to  a  separate  body  of  magistracy,  and  no  person  or 
collection  of  persons,  being  of  one  of  thos^  departments, 
shall  exercise  any  power  properly  attached  to  either  of  the 
others,  except  in  the  instances  herein  expressly  pcrmittkL'^ 
CobVs  Dig.  1111. 

And  the  following  was  the  airgument: 

The  Legislative  depurtment  cannot  exercise  any  power  pio- 
perly  attached  to  the  Judiciary  department 

The  power  to  entertain  such  an  affidavit  of  illegality  aatiie 
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present,  is  a  power  properly  attached  to  the  Judiciary  depart- 
ment 

Therefore  the  Legislative  department  cannot  prohibit  the 
Judiciary  department  from  entertaining  such  an  affidavit  of 
illegality  as  the  present 

But  this  conclusion  is  plainly  a  non  sequitur.    What  is 
the  sequitur  is,  that  the  Legislative  department  cannot  itself 
exercise  the  power  to  entertain  such  an  affidavit  of  illegalit7 
as  the  affidai-it  of  illegality  aforesaid. 

And  it  is  manifest  that  a  want  of  power  in  tile  Legislature 
to  do  that,  is  quite  a  different  thing  from  a  want  of  power  in 
the  Legislature  to  prohibit  the  Judiciary  from  doing  it  The 
Legislature  lacks  power  itself  to  pass  any  judgments  except  a 
few,  yet  it  has  ample  power  to  prevent  the  Courts  from  pass- 
ing many  sorts  of  judgments.  Perhaps  it  has  power  to  pre- 
vent the  Courts  from  passing  any  judgments  whatever;  for 
it  has  power  to  repeal  those  laws  without  which  the  Courts 
would  not  have  the  means  of  passing  any  judgments.  And 
iti  the  exercise  of  its  power,  the  Legislature  is  constantly  regu- 
lating, and,  more  or  less,  changing,  the  jurisdiction  of  the 
Courts. 

The  conclusion  then  drawn  by  the  counsel,  for  the  plain- 
tiffs, is  not  the  correct  one,  even  if  both  of  the  premises  were 
true. 

« 

But  one  of  the  premises  is  not  true.  It  cannot  be  admit- 
ted, that  the  power  to  entertain  an  affidavit  of  illegality,  in- 
terposed to  stay  the  collection  of  an  execution  proceeding 
against  a  defaulting  tax  collector  and  his  sureties,  is  a  power 
proper  to  be  attached  to  the  Judiciary. 

Such  a  power,  I  think,  has  never  been  given  by  any  peo- 
ple to  its  Courts.  Whether  a  claim  for  taxes  is  to  be  exacted 
or  not,  is  a  question  ever}rwhere,  as  far.  as  I  know,  for  the 
Bstecutire,  not  for  the  Judiciary.  If  the  Executive  exacts 
the  claim,  and  collects  the  money,  and  it  turns  out,  that  the 
•daiin  itas  unfounded,  the  government  sometimes  itaeif  gives 
redress,  sometimes  provides  a  mode  by  which  rediess  iM^ 
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through  the  Courts.  In  every  case,  however,  the 
daimed  as  tax  has  first  to  be  paid 
If  this  is  not  universally  true,  is  it  certainly  generally  trues. 
AdH  if  sucli  a  power  had  been  one  that  the  Courts  ought 
had,  it  mdty  be  fairly  insisted  that  governmeitts  would 
hoLve  given  the  power  to  the  Courts, 
general  principles,  is  it  not  best  that  this  power 
be  withheld  from  the  Courts?  How  could  a  govern* 
calcalale  with  any  certainty  upon  its  revenues,  if  the 
n  of  the  taxes  was  subject  to  be  arrested  in  every  in- 
ia  which  a  tax  payer  or  a  tax  collector  could  make 
hcia^  a  technical  case  for  arresting  such  coUec- 
Far  better  is  it,  I  think,  to  let  the  individual  pay  to 
gBKnemment  what  it  demands  of  him,*  at  the  time  of  the 
as  he  will  be  certain  of  getting  it  back  with  interest, 
or  less  of  delay,  if  it  was  not  due, 
conclusion  of  this  Court  is,  that  the  part  aforesaid  of 
of  1804,  that  prohibits  the  Courts  from  entertaining 
anSdavit  of  illegality  as  the  present,  is  constitutionaL 
therefore,  the  general  conclusion  of  this  Court  is,  thut 
ent  of  the  Court  below  dismissing  the  affidavit  of 
'^  was  right.  Judgment  affirmed. 


S.  AacBBosK  It  Wbioht,  plaintiff  in  error,  vs.  Robert 
FiNDLEY,  defendant  in  error. 


the  vendor  of  a  warranted  article,  whether  it  be  a  spectAc  chattel 

for  the  price  or  value,  it  is  competent  to  (he  purchaser,  in  off 

fproweiike  breach  of  warranty,  in  reduction  of  the  damages;  and  the 

avered  lor  the  price  of  the  article  will  be  reduced  by  io  ma^h 

«Btide  U  ^dlminiabed  in  value,  by  the  noa  compliance  with  the  wi^* 


ipait,  in  JefferBon  Superior  Court    Tried  before 
Holt.   June  Term,  1850. 


1 
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This  was  an  action  of  assumpsit  brought  by  Findley^ 
plaintiff,  below,  against  Wright,  defendant,  to  recover  the 
price  of  an  engine  and  machinery  sold  to  defendant,  and  for 
the  value  of  work  and  materials  furnished  by  plaintiff,  in 
putting  up  Said  engine  and  machinery,  under  the  following 
agreement  : 

**The  undersigned  have  this  day  agreed  as  follows,  to  wit; 
That  Robert  Findley  will  make,  and  have  ready  for  ship- 
ment by  the  first  day  of  March  next,  an  engine  of  twelve 
horse  power,  with  the  usual  outfit  and  appurtenances  for  a 
forty-eight  inch  circuls^r  saw,  including  same,  and  sundries, 
as  follows:  thirty  feet  carriage  and  machinery^  for  same, also, 
cant  hooks,  rollers,  revolving  wedge,  piles,  wrench,  punch, 
belting,  bolts,  cement,  packing  yarn,  &c.,  as  per  Page's  bill; 
for  which  A.  R  Wright  agrees  to  pay  said  Findley,  twenty- 
one  hundred  dollars,  as  follows:  ten  hundred  and  fifty  dol- 
lars when  work  is  ready  for  shipment,  and  approved  note 
for  remainder,  with  interest  from  date  of  mill  being  put  in 
operation.  It  is  further  understood,  that  no  extra  charge 
will  be  made  for  a  smoke  stack,  delivered  at  No.  12,  C.  R  R. 
Said  Wright  agrees  to  pay  for  drayage  and  freight  on  all 
other  parta  The  whole  of  the  machinery  to  be  at  the  risk 
pf  said  Findley  until  delivered  to  the  agent  of  Central  R.  R., 
at  Macon,  in  good  order.  No  charge  to  be  made  by  said 
Wright  for  'any  timber  or  lumber  he  may  furnish  for  parts  of 
the  machinery,  which  he  agrees  to  get  as  per  bill  given  by 
said  Findley.  No  bill  of  expense  is  here  included  by  said 
Findley,  for  putting  up  engine  or  machinery  at  place  of  des- 
tination, but  which  to  be  under  the  supervision  of  said  Find- 
ley.^ All  of  which  work  said  Findley  warrants  to  be  of  the 
very  best  materials  and  workmanship,  and  in  all  respects 
constructed  in  the  most  permanent  and  durable  manncc 
Said  Wright  Engages  to  furnish  water  within  eight  feet  per* 
pendicular  depth  of  engine. 

Macon,  Nov.  S9, 1851. 

Signed,  ROBERT  FINDLEY. 

A,  R.  WRIGHT," 
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The  plaintiff  annexed  to  this  declaration,  two  bills  of  par- 
ticulars: 

One  for  engine  and  machinery,  as  per  contract,  8^^,100  00 
Cr.  by  cash, 1,055  00 


Leaving  balance  of  -----     gi,045  00 
One  for  work  done  and  materials  furnished  in 
erecting  said  engine,  &C.,      -         .        -         -         -  g320  00 

The  defendant  pleaded: 

1st  The  general  issue. 

2d.  Failure  of  plaintiff  to  deliver  tlie  macliinery  and  to 
perform  his  work  in  compUance  with  the  contract 

3d.  That  defendant  has  been  injured  and  damaged  three 
thousand  dollars  by  the  defective  and  inferior  quality  of  said 
engine  and  maclnner)'. 

Plaintiff  examined  by  interrogatories,  fVilHam  Thompson^ 
-who  deposed  that  he  was  a  clerk  in  Findley's  fonndery ;  that 
he  shipped  by  Cer^ral  Railroad,  from  Macon  to  Station  No. 
12,  one  tw.elve-liorse  engine,  and  various  articles  of  machin- 
ery, all  marked  "A.  R.  Wright"  They  were  shipped  about 
26tli  March,  1852.  That  on  15th  April,  18^2,  he  shipped 
other  articles;  that  on  the  22d  April,  in  the  same  year,  he 
shipped  to  defendant  other  articles;  that  the  said  articles  are 
the  same  charged  in  the  bill  of  particulars;  took  railroad 
receipts  for  the  articles  shipped,  which  he  then  had  in  his 
possession.  The  machinery  was  in  good  condition  when  he 
shipped  it,  and  the  prices  such  as  are  usually  charged ;  does 
not  think  they  are  too  high. 

William  L.  Hogue^  examined  by  interrogatories,  deposed: 
That  he  was  a  carpenter  by  trade;  had  charge  of  putting  up 
the  wood  work  of  a  mill  for  defendant,  except  the  frame  of 
the  mill-house,  which  was  built  by  defendant  before  he  went 
to  work;  all  the  work  done  by  him  was  done  in  a  good, 
workmanlike  manner.  Considered  the  mill-house  which 
defendant  had  built  very  inferior,  the  foundation  was  bad. 
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wet  and  soft;  the  frame  too  unsteady  to  run  a  ci 
the  foundation  on  which  the  timbers  for  the 
placed  was  not  suitable  for  such  a  purpose.    Did 
4efendant  say  any  thing  about  being  satisfied  or  d 
with  the  work,  as  he  left  the  day  the  mill  was  stalled. 
pEt  up  the  feed  works  for  the  mill;  they  were  weB 
but  did  not  work  well    Built  the  carriage;  it  woikcd 
All  the  machinery,  except  the  feed  works,  worked 
when  he  left  the  mill. 

Cross  examinecL — Says  that  he  saw,  in  defendanlls 
sion,  a  rough  draft  of  a  building,  which  he  said  had 
giyen  him  by  plaintiff,  and  the  mill-house  was  in  tbe 
laid  down  in  said  draft.    Does  not  know  whetlm- 
gave  size  of  the  timbers  or  not  about  the  building: 
hear  plaintiff  say  that  the  mill-house  was  sufficient; 
hear  him  say  that  it  was  a  rough,  bad  job.    He  diiecieil 
pretty  much  how  to  put  up  the  machinery,  but  I 
own  judgment  when  it  was  necessary;  millwright  is  i 
cases  a  better  judge  than  the  machinist.    As  to  tbe 
ness  of  the  machinery,  don't  know;  saw  machinist 
about  the  mill;  don't  know  whether  machinery  was 
than  usual.    Does  not  know  of  any  particular  defaqp 
machinery;  might  have  been  some,  but  not  mncfa^  a 
mill  was  started  in  twenty-six  days  from  the  time  Im 
to  work — means  working  days;  commenced  woik  fSA 
April  and  left  6th  of  May,  1852.    Plaintiff  paid  me 
services.    Don't  know  how  much  time  defendant 
going  to  railroad;  his  wagon  went  once  and  returned 

John  S.  BrowTif  examined  by  commission,  depOM^ 
he  was  present  when  the  contract  betvtreen  plaintiff 
fisndant  was  made.    Saw  defendant  some  time  after 
had  been  in  operation,  and  he  spoke  in*  high  t^rms 
machinery,  and  rather  boasted  of  the  amount  of 
could  and  had  done.    Was  at  defendant's  mill  aad 
him  say  he  had  the  frame  for  his  miU  bttUt  under 
supervision. 
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Cross  examifud, — Can't  state  all  he  heard  defendant  say 
iu  the  conversation  we  had.  He  did  complain  of  }he  feed 
gear,  furnished  him  by  plaintiff,  but  that  he  had  promised  to 
put  him  in  new  feed  gear.  Defendant  spoke  of  having  been 
delayed  in  putting  up  his  mill  by  reason  of  plaintiff's  delay 
in  getting  up  the  machinery  according  to  his  contract,  and 
that  he  had  sustained  considerable  loss.  Defendant  told  me 
he  had  to  take  up  some  of  his  work.  He  declined  to  answer 
the  first  question  in  the  third  cross  interrogatory. 

/juiher  R.  Fayghiy  examined  by  commission,  deposed  that 
he  was  a  machinist  in  Robert  Findley's  machine  shop  and 
Foundry;  had  examined  the  contract  as  requested;  superin* 
tended  the  building  of  the  engine  and  all  the  other  machin- 
ery  therein  mentioned;  the  work  was  well  done,  and  in  ac- 
Goidance  with  the  contract,  and  the  prices  charged  the  same 
those  usually  charged  for  similar  work.    The  material 


uaed  wa9  of  the  best  kind.  The  prices  charged  for  materi- 
ala»  hire,  freight,  &c.,  are  such  as  were  paid,  or  as  arc  usually 
paid,  and  thinks  them  reasonable.  The  articles  contained 
in  the  second  bill  of  particulars  are  extra  the  contract 

Cross  exandned. — The  engine  was  finished  and  ready  for 
shipment  sometime  before  it  was  sent;  understood  the  wood* 
work  was  not  ready,  and  knowing  that  the  engine  would  be 
injured  by  exposure,  did  not  send  it  till  6th  of  March,  1852.. 
The  feed  gear  was  not  defective,  but  was  a  new  kind,  which 
are  considered  superior  to  the  old,  but  upon  trial  it  did  not 
succeed  to  our  expectation,  and  was  taken  out  and  a  new 
kind  pat  in,  free  of  expense  to  defendant  Tiiere  was  not  a 
laj^  portion  of  the  machinery  sent  back;  a  pipe  was  sent 
back  to  be  cut  off  a  certain  length,  and  a  piece  of  the  feed 
gear  above  named ;  if  there  was  any  thing  else  don't  remem- 
bei;  Has  seen  three  letters  from  defendant  to  plaintiff  on 
the  subject  of  the  mill  and  machinery,  and  which  he  ap- 
pends to  his  answers,  marked  '^A."  '^B."  and  ^Cy 
here  closed. 
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John  Browrxy  for  defendant,  testified  that  on  the  evening 
of7th  Jupc,  1852,  he  went  to  work  at  defendant's  steam 
mill  in  Jefierson  County;  met  W.  L.  Hogue  nine  miles  from 
the  mill;  Hogue  told  him  he  had  just  left  the  mill,  and  that 
in  his  opinion  it  could  never  be  made  to  operate  well.  Wit- 
ness took  charge  of  the  mill  8th  June,  as  general  superin- 
tendent Mill  run  about  ten  days  in  a  very  imperfect  man- 
nei,  when  the  feed  gear  failed  entirely  and  the  mill  had  to 
be  stopped  until  a  new  ^fted  gear^*  could  be  made.  Plain- 
tiff sent  down  a  new  wheel  for  the  old  gear  in  about  ten 
days,  when  the  mill  was  again  started  and  worked  very  well 
for  a  few  days,  when  the  feed  gear  again  failed,  and  the  log 
had  to  be  fed  to  the  saw  by  hand.  Mill  ran  in  this  imper- 
fect \v^ay  about  six  weeks,  when  the  engine  had  to  be  taken 
down,  owing  to  the  defective  manner  in  which  it  was  put  up. 
Mill  was  stopped  about  eight  or  ten  days.  The  pumps  which 
suppHed  the  boiler  failed  to  furnish  water,  until  a  new  pullj 
was  put  on  the  shaft  and  gave  more  speed  to  the  pumps. 
Mill  started  8th  May,  1852.  Remained  at  said  mill  till  Sep- 
tember following,  or  October;  during  this  time  there  was  a 
constant  loss  of  time  on  account  of  the  defective  working  of 
the  feed  gear.  If  machinery  had  been  good,  could  have  cut 
four  or  five  thousand  feet  per  day;  that  amount  ought  to  be 
cut  by  mills  of  that  power;  while  witness  remained,  it  did 
not  cut  over  three  thousand  feet  per  day.  The  house  was  a 
rough  frame,  but  sufficiently  steady  for  the  successful  work- 
ing of  a  mill.  All  circular  saws  shake  a  little.  Has  seven 
years  experience  in  running  circular  saw  mills.  Was  hired 
first  by  plaintiff  to  go  down,  he  paid  me  part  of  the  passage 
money  on  the  railroads.  The  fire  front,  or  boiler  front,  in  a 
few  weeks  gave  way  and  broke  into  several  pieces;  worth  of 
boiler  front  about  eighty' dollars;  week  after  that  time  smoke 
stack  fell  down  and  was  broken;  lost  several  days  in  repair- 
ing and  getting  it  up  again.  Returned  to  defendant's  mill 
in  January,  1853,  and  remained  there  as  superintendent  till 
November  following,  during  which  time  tliere  was  constant 
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loss  occasioned  by  the  failure  of  the  ^ feed  gear P  Tlie  foun- 
dation where  the  engine  was  set  was  sufficient,  if  the  engine 
had  been  properly  put  up.  The  average  loss  while  he  was 
at  defendant's  null  was  about  fifteen  hundred  feet  per  day. 
The  carriage  that  the  log  was  placed  on  was  too  light  and 
never  did  well.  The  boiler  and  furnace  were  placed  in  a 
very  dangerous  location,  owing  to  which  the  mill  on  one  oc- 
casion took  fire.  Plaintiff  never  sent  a  new  feed  gear  up  to 
the  time  he  left  in  November,  1853.  The  machinist  who 
set  up  tlie  engine  and  machinery  was  employed  by  plaintiff, 
as  was  also  W.  L.  Hogue,  who  put  up  the  saw  frame. 

Larkin  Brassel  swore  that  he  went  to  work  at  steam  mill 
in  the  summer  of  1852;  was  there  about  a  month  before  L. 
J.  Brown  left,  and  after  that  had  charge  of  the  mill.  The 
feed  gear  was  very  bad,  failed  entirely  to  feed  up  the  log 
as  it  should  have  done,  and  was  the  cause  of  constant 
loss  of  time.  Remained  till  December,  1852.  Could  have 
cut  one-third  more  if  the  feed  arrangement  had  been  good ; 
averaged  about  three  thousand  feet  per  day. 

Thomas  F.  Pearce,  sworn,  says  that  plaintiff  built  and  put 
up  a  steam  mill  for  him  and  another  in  the  Spring  of  1852, 
W.  L.  Hogue  and  N.  Green  were  the  machinists  who  first 
put  up  the  mill;  could  do  nothing  with  it  until  plaintiff  sent  a 
man  by  tlie  name  of  Deletter,  the  mill  then  performed  better, 
but  very  badly,  until  witness  sent  to  Savannah  and  hired 
competent  machinists,  and  had  the  machinery  newly  set  and 
altered.  Defendant  took  Ilogue  and  Deletter  from  witness' 
mill  in  his  carriage. 

Defendant  closed. 

Plaintiff's  counsel  requested  the  Court  to  charge  the  jury: 

1st.  That  if  they  believed  defendant  accepted  and  worked 

the  mill,  without  complaint  as  to  the  time  the  machinery 

was  delivered,  that  he  waived  that  part  of  the  contract  and 

cannot  claim  damages  now. 

2d.  That  if  they  believed  defendant  accepted  and  worked 

VOL.   XXI.   5 
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the  mill,  without  complaint  or  protest  as  to  the  sufficiency 
and  workmanlike  manner  of  the  performance  of  the  machin- 
ery, after  he  had  used  the  same  from  four  to  eight  months, 
that  he  had  waived  his  right  to  object  now  on  that  account 
and  claim  a  deduction  for  damages. 

Defendant's  counsel  requested  the  Court  to  charge^ 

1st  That  it  is  incumbent  upon  plaintiif  to  prove  a  com- 
pliance, on  his  part,  with  the  terms  of  the  contract,  before  he 
could  call  on  defendant  to  perform  his  part,  and  this  com- 
pliance must  be  full  and  complete,  unless  he  can  show  that 
defendant  subsequently  consented  to  a  modification  of  said 
contract 

2d.  That  "Faught's  statement  that  the  engine  was  fin- 
ished and  ready  for  shipment,  and  could  have  been  shipped 
sooner,  but  it  was  understood  that  the  wood  work  Avas  not 
leady,  and  did'ilt  want  engine  exposed,"  &c.,  is  too  indefi- 
nite as  to  time  and  source  of  information,  to  be  admissible 
in  evidence  of  excuse  for  plaintiff's  violation  of  contract,  in 
fsdUng  to  furnish  engine  at  the  time  agreed  on. 

3d.  That  the  payment  of  money  from  time  to  time  by 
by  defendant,  docs  not  preclude  him  fiom  holding  plaintiff 
to  a  strict  compliance  with  his  contract,  and  cannot  be  re- 
garded as  evidence  of  defendant's  admission  that  plaintiff 
had  fully  complied  therewith. 

The  Court  charged  as  requested  by  plaintiff's  counsel, 
and'charged  as  requested  by  defendant's  counsel  on  his  first 
point,  refused  to  charge  as  requested  on  the  second  point, 
and  also  as  requested  on  the  third,  but  charged  that  the  pay- 
ment by  defendant  of  a  part  of  the  money  was  evidence  of 
his  acceptance  of  the  contract,  as  performed  by  plaintiff,  and 
a  waiver  of  any  right  he  might  have  to  damages  for  the  fail- 
ure to  comply  with  this  part  of  the  contract ;  and  that  the 
acceptance  by  defendant  of  the  mill  and  machinery,  and 
irorking  and  using  the  same,  without  an  offer  to  return  it^ 
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was  evidence  of  his  acceptance  of  the  same,  and  a  waiver  of 
a  failure  on  plaintiff's  part  to  comply  with  his  contract. 

To  which  charge  and  refusal  to  charge,  defendant  ex- 
cspted. 

The  jury  found  for  the  plaintiff,  one  thousand  and  sixty 
saven  dollars  and  ninety-eight  cents,  (g  1067.98.) 

Whereupon  counsel  for  defendant  excepted  and  assigns 
error: 

1st.  Because  the  Court  erred  in  charging  both  of  tlie  points 
as  requested  by  plaintiff's  counsel, 

2d.  Because  the  Court  erred  in  refusing  to  charge  as  re- 
quested  by  defendant. 

Judge  IIoLT,  before  signing  and  certifying  the  bill  of  ex- 
ceptions, added:  "That  on  the  second  ground  in  the  assign- 
ment of  errors,  the  opinion  of  the  Court  and  its  instruction  to 
the  jury  arc  not  fully  and  correctly  stated.  The  charge  on 
the  first  point  was  as  requested  by  defendant's  counsel,  with 
the  addition,  that  he  might  not  only  consent  to  a  modifica- 
tion of  the  terms  of  the  contract,  but  waive  its  exact  and 
punctual  performance  by  the  plaintilF;  of  which  they  must 
determine  from  the  evidence,  and  in  this  view  they  might 
consider  the  testimony  of  payments  made  from  time  to  time 
by  defendant  No  objection  was  taken,  at  the  time,  to  the 
admissibility  of  Faught's  testimony,  when  read  to  the  jury. 
The  Court  did  refuse  to  decide  whether  it  was  too  indefinite 
to  serve  the  end  for  which  it  was  offered,  but  referred  that 
matter  specially  to  the  jury.'* 

E.  H.  Pottle  for  plaintiff  in  error. 

John  ScaLEv  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

Fonnerly  it  was  held  that  the  omission  by  the  vendee  to 
Tetam  goods,  or  to  offer  to  do  so^  within  a  reasonable  tim^ 


68      SUPREME  COURT  OF  GEORGIA. 

Wrig'lit  \«.  Findloy. 


or  to  complain  of  the  breach  of  the  warranty,  will  debar  him 
from  relying  upon  such  breach  of  warranty,  in  an  action  for 
the  price;  even  in  cases  where  an  early  objection  to  a  retaiiL 
of  the  2oods  mijrht  have  ^iven  him  a  ricrht  to  reduce  the 
price. — (4  Esp,  Hep,  95;  Basten  vs.  Butter,  7  East.  479/^1 
Siark.  Rep.  257;  ib.  477;  1  C.  4*  P.  15;  2  ib.  514;  3  ib.  407; 
1  Cainp.  R.  190.) 

But  Mr.  Chitty,  in  his  work  on  contracts,  (9M  •American 
editionj  465,)  says,  that  these  cases  may  now  be  considered 
as  overruled;  and  that  where  the  vendor  of  a  warranted 
article,  whether  it  be  a  specific  chattel  or  not,  sues  for  the 
price  or  value,  it  is  competent  to  the  purchaser,  in  all  cases, 
to  prove  the  breach  of  tlie  warranty  in  reduction  of  the  dam- 
ages; and  the  sum  to  be  recovered  for  the  price  of  the  arti- 
cle, will  be  reduced  by  so  much  as  the  article  is  diminished 
in  value  by  the  noncompliance  with  the  warranty,  (ilfojt- 
dell  vs.  Steely  8  M.  fy  W.  858;  •rlllen  vs.  Cameron,  I  C.  ^  M^ 
832;  Thornton  vs.  Pla^^e,  1  Moo.  4l  J^ob.  218;  Cortnaek  tw 
Gillis,  cited  7  East.  480;  King  vs.  Boston,  id.  481,  note;  Ger-- 
niaifie  vs.  Burton,  3  Stark.  Rep.  32;  and  see  particularly. 
Street  vs.  Blay,  2  B  ^*  Ad.  45G;  and  see  also  2  SmitKz 
Leading  Cases,  16-17,  and  the  rule  there  stated.) 

And  by  the  act  of  1836,  {Cobb  490,)  it  is  made  lawful  for 
defendants  to  plead  a  jmrtial failure  of  consideration  to  a»y 
contract  whatever,  any  law  to  the  contrary  notwitlistandiiigL 
This  statute  is  exceedingly  broad. 

Tested  by  these  rules,  it  is  obvious  that  the  Court  was 
wrong  in  charging  as  requested  by  counsel  for  plaiutifT,  and 
in  refusing  to  give  the  instructions  asked  by  the  defendants 
The  proof  shows  that  the  defendant  complained  of  the  suffi- 
ciency of  the  machinery  from  the  first  time  he  worked  the 
mill;  and  it  does  not  establish  that  it  ever  was  perfected  by 
the  plaintiiH  Nor  is  there  any  thing  in  the  testimony  to 
amount  to  a  waiver  on  the  part  of  CoL  Wright  of  his  legal 
rights  of  defence,  when  sued  for  the  purchase  money. 

It  was  obviously  wrong  to  allow  the  witness  Luther  tL 
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Fknght  to  testify  to  what  he  understood,  &.c.  His  evidence 
was  but  hearsay,  and  should  have  been  withdrawn  from  the 
consideration  of  the  jury.  Besides,  if  the  plaintiff  goes  upon 
his  contract  and  not  upon  the  indebitatus  count,  what  has 
lie  to  do  in  showing  that  the  defendant  was  not  ready  to 
leceive  the  machinery?  He  must  aver  and  prove  a  readi- 
ness to  perform  on  his  part,  at  the  time  stipulated. 

Judgment  reversed. 


Na  10. — Edward  B.  Hook,  plaintiff  in  error,  vs.  Stovall, 

DuxN  &  Co.,  defendants  in  error. 

£1-3  New  trial  ordered  because  the  verdict  of  the  Jury  i«  contrary  to  evidence. 

Complmnty  in  Jefferson  Superior  Court,  before  Holt, 
Judge,  June  Term,  1856. 

This  was  an  action  on  a  promissory  note,  brought  by  Sto- 
Tall,  Dunn  and  Co.,  against  Edward  B.  Hook.  It  appeared 
that  the  consideration  of  the  note,  was  the  purchase  money 
df  a  slave  named  Mary,  sold  by  plaintiff  below  to  defend- 
ant below. 

Defendantalleged  unsoundness  at  the  time  of  sale,  and  re- 
lied upon  the  warranty  in  the  bill  of  sale,  which  was  as  fol- 
lows, viz: 

"Georgia,  Jefferson  Co.,  March  6th,  1852. 

** Received  of  E.  B.  Hook  six  hundred  and  thirty  dollars 
in  full  payment  for  a  negro  girl  slave  by  the  name  of  Mary, 
about  fourteen  years  of  age,  dark  complected,  the  right  eye 
smaller  than  the  left,  the  title  to  whom  we  warrant  and  de- 
fend in  law  against  ourselves  and  all  other  persons.  We  al- 
so warrant  said  slave  to  be  sound  in  every  respect  botli  in 
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mind  and  body.     In  witness  whereof  we  hereunto  affix  our 

hand  and  seal  the  day  and  year  above  written. 

"STOVALL,  DUNN  &  CO.,  [Z.  S.y' 

**  Witnessed  by  / 

his 
Stephen  W.  X  Rosier." 
mark. 

Dr.  Dixon,  sworn  on  pdrt  of  defendant,  said  that  he  had 
f^xamincd  the  girl  at  the  request  of  the  defendant;  he  found 
the  left  eye  mucli  protruded.  This  protuusion  was  the  result 
of  a  diseased  tumor  lying  beliind  the  ball  of  the  eye;  he  re- 
«[arded  the  tumor  as  an  indolent  one,  probably  of  the  fatty 
variety.  Such  tumors  sometimes  lie  for  a  considerable  time 
in  the  s^'^stem  in  an  inert  condition,  but  are  liable  at  any  time 
to  be  awakened  and  take  on  increased  action  by  reason  of 
any  perturbation,  by  child  bearing,  nursing  &c.  Had  no 
doubt  it  would  destroy  the  eye,  and  might  possibly,  through 
the  inflammation  which  would  necessarily  exist  at  the  time, 
involve  the  brain  through  the  channel  of  the  optic  nerve, 
'and  prove  fatal.  He  even  regarded  this  as  probable.  He 
would  not  want  her  himself  at  any  price.  She  might  at 
public  sale  bring  five  hundred  dollars.  His  opinion  was, 
the  diseased  tumor  was  in  the  eye  as  far  back  as  March  6th, 
1852. 

Cross  examined^  said  that  he  had  known  defendant  for 
jBome  time,  and  been  on  terms  of  intimacy  and  friendship 
with  him.  Did  not  regard  it  as  a  mere  deformity — ^  a  pop 
eye" — it  was  a  disease,  an  indolent  tumor  lying  under  and 
behind  the  ball  of  the  eye.  Had  never  seen  the  girl  until 
during  Court,  and  was  then  for  the  first  time  called  on  to  ex- 
amine her  professionally  by  the  defendant.  Do'nt  say  any- 
thing about  her  value  at  the  time  of  purchase.  The  sight 
was  not  now  defective  that  he  knew  o£  The  defendant  is 
an  experienced  physician. 

Dr.  Campbell,  sworn,  concurred  in  the  opinion  of  Dr.  Dix- 
on as  to  the  nature  of  the  disease  in  the  girl's  eye,  ^^that  she 
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had  a  fatty  tumor  in  the  socket  of  her  eye  which  caused  the 
protrusion,"  but  could  not  say  as  to  its  origin  or  inception 
that  he  formed  any  opinion.  The  eflect  of  a  tumor  of  this 
character  would  be  to  protrude  the  ball  of  the  eye  and  finally 
destroy  vision  by  pressure  on  the  optic  nerve.  The  exami- 
naUon  made  by  him  was  since  her  confinement.  He  had 
seen  the  tumor  before  and  it  had  increased.  Considered  the 
tumor  as  very  materially  injuring  her  value.  Had  mentioned 
that  it  might  be  scrofulous,  and  if  so  she  must  have  inherit- 
ed it  Does  not  recollect  whether  her  sight  was  affected  or 
not  Saw  no  indications  of  scrofulous  unless  the  tumor  be 
regarded  one.  The  enlargement  does  not  necessarily  indi- 
cate scrofula.  Ilis  decided  opinion  is  that  the  enlargement 
was  caused  by  a  diseased  tumor.  Cannot  say  that  it  existed 
on  the  6th  March  1852. 

A  witness,  John  Gun,  testified  that  he  had  frequently  seen 
the  girl  at  defendant's  and  always  noticed  the  enlargement 
of  the  eye.  Several  witnesses  testified  that  tlie  disease  mate- 
rially impaired  her  value  and  one  thought  to  the  amount  of 
three  or  four  hundred  dollars. 

Plaintiffs  examined  several  witnesses  in  rebuttal,  and 
proved  that  for  some  time  after  defendant  purchased  the  girl 
he  had  expressed  himself  as  highly  pleased  with  her;  that 
he  had  been  offered  nine  hundred  dollars  for  her,  which  he 
refused  to  take,  and  that  no  complaints  were  heard  until  af- 
ter suit  was  instituted  against  him. 

The  case  under  the  charge  of  the  Court  was  submitted  to 
a  special  jury,  it  being  on  the  appeal,  who  found  for  the 
plaintiffs  the  full  amount  of  the  note. 

Defendant  moved  his  Honor,  the  presiding  Judge,  for  neir 
trial,  on  the  ground  that  the  verdict  was  contrary  to  the  law 
as  given  in  charge  by  the  Court,  and  contrary  to  the  evi- 
dence. 

Upon  argument  the  Judge  refused  to  grant  the  motion  for 
a  new  trial,  and  defendant  excepts. 
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John  Schley,  for  plaintiff  in  error. 
E.  H.  Pottle,  for  defendants  in  error. 

By  the  Court. — Mc  Donald,  J.  delivering  the  opinion. 

Whether  a  new  trial  ought  to  he  granted  in  the  case  de- 
pends entireljr  on  the  evidence.^  The  action  was  on  a  prom- 
issory note  given  by  defendant  to  plaintitls.  The  defence 
was  the  breach  of  a  warranty  of  soundness  of  a  negro,  whose 
price  constituted  the  consideration  of  the  note.  The  prom- 
issory note  and  bill  of  sale  bear  the  same  date,  Gth  March, 
1852,  and  one  witness  testifies  that  the  consideration  of  the 
note  was  the  negro  conveyed  by  the  bill  of  sale.  The  bill 
of  sale  states  that  the  right  eye  is  smaller  than  the  loft,  and 
warrants  the  negro  girl  to  be  sound  in  every  respect,  in  mind 
and  body.  The  record  shows  no  plea,  but  the  ctise  proceed- 
ed before  us,  as  well  as  in  the  Court  below,  as  though  there 
was  a  plea  putting  in  issue  the  soundness  of  the  negro  at  the 
time  of  warranty.  The  main  question  is,  ought  the  Jury  to 
have  found  from  the  evidence  in  the  record  that  the  negro 
was  unsound  at  the  time  of  the  warranty?  There  was  eith- 
er a  disease  or  a  deformity  of  the  eyes  of  the  girl,  at  the  time 
of  the  sale.  It  is  stated  in  the  bill  of  sale  that  the  right  eye 
is  smaller  than  the  left.  If  it  had  been  a  deformity  merely, 
however  it  might  have  affected  her  appearance,  and,  simply 
on  that  acount,  her  value  also,  the  defendant  could  have  had 
no  rebatement  of  the  price  agreed  to  be  paid.  But  it  is  not 
so,  if  the  eye  was  diseased.  There  was  a  warranty  of  sound- 
ness, and  that  warranty  bound  the  seller,  whether  he  knew 
it  or  not,  if  it  existed  at  the  time.  That  it  was  of  no  appar- 
ent injury  at  the  time,  or  for  some  considerable  time  after- 
wards, does  not  relieve  the  party  from  the  effect  of  his  con- 
tract He  is  liable  without  fraud,  if  there  was  disease  at  the 
time,  however  harmless  it  may  have  been  for  a  time,  and 
however  tardy  its  development,  and  slow  in  its  injury  to  the 
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purchaser.  Tlie  evidence  shows,  that  in  the  opinion  of  ex- 
perts, the  disease  of  the  eye  is  an  indolent  tumor  and  that 
such  tumors  occasionally,  lie  in  the  system,  for  a  considera- 
ble time,  in  an  inert  condition,  but  are  liable  to  be  awaken- 
ed and  take  on  increased  action  by  reason  of  any  perturba- 
tion, such  as  child  bearing,  nursing  &c.  &c.  The  left  eye 
iRTas  considerably  protruded  Dr.  Dixon,  who  examined  the 
eye,  gave  it  as  his  opinion  that  the  diseased  tumor  was  in 
the  eye  as  far  back  as  the  6th  of  March,  1852.  Dr.  Camp- 
bell, who  testified,  gave  no  opinion  as  to  the  length  of  time 
the  tumor  had  existed.  He  examined  the  tumor  since  the 
girPs  confinement  and  thinks  it  had  increased. 

Mrs.  Robinson  testifies  that  she  hired  the  negro  girl  Mary 
for  four  or  five  months  in  1855.  One  eye  was  much  larger 
than  the  other.  She  had  a  child  while  she  was  in  her  pos- 
session, which  caused  her  eye  to  enlarge  and  to  continue  to 
enlarge  while  she  knew  her.  This  is  the  amount  of  the  evi- 
dence of  the  existence  of  the  disease  at  the  time  of  the  war- 
ranty. The  right  eye  was  smaller  than  the  left.  The  left 
eye,  after  bearing  her  child,  was  considerably  protruded  and 
continued  to  grow. 

The  plaintiffs  offered  in  evidence  the  declarations  of  the 
defendant  of  the  high  value  he  placed  on  the  girl,  and  for  a 
considerable  time  after  he  bought  her,  but  the  testimony 
does  not  bring  it  down  to  the  time  of  the  development  of  the 
disease.  As  long  as  he  regarded  the  appearance  of  the  eye 
as  nothing  more  than  a  deformity,  his  sayings  are  entitled  to 
no  consideration  in  reference  to  that  part  of  the  issue.  The 
evidence  was  all  on  the  side  of  the  defendant  as  to  the  exist- 
ence of  the  disease  at  the  time  of  the  warranty.  We  think 
that  the  verdict  of  the  jury  was  contrary  to  the  evidence,  in- 
asmuch as,  finding  the  full  amount  of  the  note,  they  must 
have  found  that  the  eye  was  not  diseased  at  the  time  of  the 
warranty.  In  the  case  of  Joliff  against  Beiidell  a  recovery 
was  had  on  a  warranty  of  soundness  of  sheep,  which  were 
at  the  time  of  sale,  in  appearance,  perfectly  sound  and  thriv-^ 
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ing,  and  continued  so  for  two  months.  Many  of  the  sheep 
after  that  time  became  diseased  and  died.  The  finding  was, 
on  the  opinion  of  persons  conversatit  with  sheep,  that  they 
had  an  hereditary  disease.  Ryan  and  Moodrfs  'Repts.  136; 
21  Eng.  C.  Ecp.  397. 

,Let  the  judgment  be  reversed. 


No,  11. — Samuel  J.  Boyce,  plaintiff  in  error,  vs.  Joseph  F. 

BuRCHARD,  defendant  in  error. 

Jl.]  A  bill  was  filed  praying  for  injunction  and  receiver.  The  bill  was  answered. 
The  complainant  filed  aliidavits  in  support  of  his  bill,  and  gave  the  defendant 
notice  of  them.  On  the  hearing  of  the  motion  for  granting  the  injunction  and 
appointing  the  receiver.  The  complainant  in  further  i»upporl<$f  his  bill,  offer- 
ed to  read  other  affidavits,  and  of  which  he  had  given  no  notice  to  the  de- 
fendant;  and  also  .offered  oral  evidence.  The  Judge  refused  to  receive  either 
these  aflidavits,  or  the  oral  evideuce. 

IJeldy  that  the  decision  ought  not  to  be  disturbed. 

[2.]  When  one  partner  in  violation  of  his  duty  as  partner,  mismanages  the 
partnership  business  to  the  great  detriment  of  the  partnership,  and  is  insolvent, 
the  other  partner  is  entitled  to  a  dissolution  of  the  partnership,  and  to  the  a(H 
pointmcnt  of  a  receiver. 

In  Equity  in  Richmond  Superior  Court  Decision  by  Judge 
Holt.     November  Term,  1856. 

On  the  29th  August,  1856,  Samuel  J.  Boyce  filed  his  bill 
against  Joseph  F.  Burchard.  The  prayer  of  the  bill  was  for 
an  injunction,  the  appointment  of  a  receiver,  account  and 
dissolution  of  the  firm  of  J.  F.  Burchard  &  Co.,  which  was 
composed  of  complainant  and  defendant  In  pursuance  of 
notice,  a  motion  was  made  before  Judge  Holt,  at  chambers, 
on  the  2d  day  of  September,  1856,  for  an  injunction  and  the 
appointment  of  a  receiver,  and  upon  said  day,  after  argument 
"had,  the  Judge  passed  an  order  allowing  the  injunction,  but 
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directed  the  motion  as  to  the 
be  suspended  for  a  reasonable  * 
to  the  defendant  to  make  answer 
not  be  granted." 

To  which  order  granting  the  i 
ted  and  assigned  error.     &'ee  case  4 
uel  Boyce^  p.  6. 

Afterwards,  on  the  4th  Novenib  ^«i  for 

the  appointment  of  a  receiver  was  i\  .^  eomplainant, 

and  objection  bein£?  made  by  defendant  to  the  hearing  of  the 
same,  the  Judge,  after  consideration,  ordered  the  argument 
to  proceed.  At  the  regular  term  of  the  Superior  Court  of 
Richmond  county,  said  motion  was  again  called  up  by  com- 
plainant; defendant  proceeded  to  read  his  answer,  and  in- 
sisted that  he  was  entitled  to  open  and  conclude  the  argu- 
ment, to  which  complainant  objected — the  Court  ovemiled 
complainant's  objection,  and  decided  that  defendant  was  en- 
titled to  open  and  conclude,  and  complainant  excepted  and 
assigns  error  thereon.  • 

Complainant  then  moved  the  Court  for  leave  to  read  cer- 
tain affidavits,  supporting  the  allegations  of  his  bill,  some  of 
which  defendant  had  notice  of,  prior  to  the  second  Septem- 
ber, 1856,  and  also  for  leave  to  examine  certain  witnesses 
orally  for  the  same  purpose.  The  Court  allowed  the  affida> 
vits  of  which  defendant  had  notice  to  be  read,  but  refused 
to  hear  other  affidavits,  or  to  hear  oral  testimony,  to  which 
refusal  complainant  excepts,  and  assigns  error  thereon. 

Upon  application  of  defendant  the  Court  allowed  until  the 
last  day  of  the  Term  for  him  to  file  counter  affidavits,  and 
afterwards,  on  the  20th  December,  1856,  being  the  last  day 
x>f  the  Term,  again  called  up  said  motion.  Defendant's  coun* 
sel  asked  for  a  further  postponement,  on  the  ground  of  the 
absence  of  their  client ;  that  he  had  informed  one  of  his 
counsel  that  he  had  important  letters  from  complainant  rela- 
ting to  the  case,  and  had  exhibited  these  letters  to  said  coun- 
sel   That  defendant  was  then  in  the  State  of  Vixginia,  and 


/ 
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ins*^  thence  going  to  the  North.  Counsel  for  complainaBt 
^^ere  heard  in  reply  to  this  application  for  furtlier  delay,  bitt 
the  Court,  without  hearing  them  on  the  main  question  arisiii^ 
upon  the  bill,  answer  and  affidavits,  announced  his  refusal 
to  pass  the  order,  for  the  appointment  of  a  receiver,  in  tbe 
following  words  or  words  to  the  same  efl'ect:  "Gentlemen, 
the  Court  is  prepared  to  deride  this  question  at  once,  aod 
does  so  the  more  promptly  because  it  is  obvious  this  ciEse 
must  go  to  the  Supreme  Court  and  be  decided  by  that  tribu- 
nal, I  refuse  the  motion  for  the  appointment  of  a  receircr, 
on  the  ground,  that  complainant  has  taken  possession  of  the 
partnership  goods  and  efl'ects  since  this  ap[)lication  was  oiig- 
inally  made."  To  which  decision  and  tlie  manner  of  ma- 
king it,  and  because  complainant  had  not  been  heard,  and 
desired  to  be  on  that  question,  complainant  by  his  counsel 
excepted,  and  assigns  error  thereon. 

The  following  was  added  to  the  bill  of  exceptions  bjr 
Judge  Holt: 
/  "I  certify  the  above  bill  of  exceptions  whhout  alteration^ 
because  in  the  main,  it  is  correct.  Exception  is  taken  to  tbe 
manner  of  the  decision,  as  well  as  the  decision  itself.  The 
decision  was  a  refusal-  of  the  prayer  of  the  bill  to  appoint  a 
receiver  of  the  effects  of  the  firm  of  Burchard  &  Co.  This 
refusal  was  made  on  the  ground  of  complainaiu's  conduct 
since  the  bill  was  filed,  which  in  the  oi)inion  of  the  Coufly 
deprived  him  of  whatever  equity  he  may  have  originally 
hscd.  The  decision  was  made  by  Jhe  Court,  not  until  it  bad 
supposed  the  case  had  been  fully  argued;  and  it  was  prompt- 
ly  made,  that  the  final  issue  of  the  case  might  not  be  delayed, 
as  it  was  obvious  that  delay  would  be  ruinous  to  all  parties, 
and  it  had  been  repeatedly  intimated,  tliat  the  case  wonl^ 
have  to  be  decided  by  the  Supreme  Court,  to  which  Conii 
an  appeal  from  one  order  in  the  cause  had  been  already 
ken. 

WM.  W.  HOLT,  JudgeJ 


SAVANNAH,  JANUARY  TERM,  1S57.  77 


Boyce  v«».  Rurchard. 


MiiJUERs  &  Jackson,  for  plaintiff  in  error. 
Gould  &  Staknes,  for  defendant  in  error. 

iBJjf  the  Court. — ^Benmxo,  J.  delivering  the  opinion. 

The  complainant  gave  the  defendant  notice,  that  he 
^vroaid  on  a  certain  day,  move  for  an  injnnction  and  the  ap- 
poiotxnent  of  a  receiver.  On  that  day,  the  Jud^e  took  np  the 
motion^  granted  the  injnnction,  and  as  to  the  appointment  of 
m  receiver,  passed  an  order  that  **the  motion  for  the  appoint- 
oicat  of  a  receiver  bo  suspended  for  a  reasonable  time,  to 
aHow  an  opportnnity  to  the  defendant  to  make  answer,  and 
sko V  why  it  should  not  be  granted." 

The  defendant  answered  the  bill. 

Afterwards  the  motion  was  renewed  by  the  complainant, 
aiBd  the  Judge  again  took  it  up,  and  in  doing  so,  he  gave  the 
defcaidaut  the  right  to  open  and  conclude  the  argument  of 
the  motion:  Was  that  proper? 

The  answer  to  this  question  depends  on  the  import  of  the 
Older  aforesaid,  suspending  the  motion.  If  the  import  of 
thai  order  was,  that  a  receiver  would  be  appointed  unless  the 
delendant  should  show  cause  by  answer,  why  one  should 
not  be  appointed,  then  the  Judge  was  right  in  giving  the 
opening  and  conclusion,  to  the  defendant  The  party  called 
to  show  cause,  is  the  party  entitled  to  open  and  conclude. 

The  order  is  such,  that  it  is  certainly  well  susceptible  of 
import  And  this  doubtless  is  the  import  imputed  to  it 
hsf  the  Judge,  as  he  gave  the  opening  and  conclusion  to  the 
defeadant 

Aad  certainly,  this  Court  ought  not  to  disturb  the  interpre- 
tuion  of  an  order,  put  upon  the  order  by  the  Judge  who 
the  arder,  if  that  interpretation  be  one  of  which,  the 
is  well  susceptible. 

This  Court,  therefore,  cannot  say  that  the  Judge  erred  in 
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giving  the  opening  and  conclusion  of  the  argument,  to  the 
defendant 

[1.]  Nor  can  this  Court  say  that  the  Judge  was  wrong  in 
refusing  to  hear  the  oral  evidence  and  certain  of  the  alfida- 
vits. 

There  must  be  a  point  at  which  aliunde  supports  to  bill 
or  answer  must  cease  to  be  receivable.  And  this  Court  sees 
in  tliis  case  nothing  going  to  show,  that  the  point  selected 
by  the  Court  below,  was  not  as  good  a  one  as  any  other. 
Let  the  war  of  atiidavits  be  ordered  as  it  may,  one  party  or 
the  other  has  to  be  deprived  of  the  last  fire. 

The  plaintiff  in  error  complains  that  the  Judge  decided 
the  motion  against  him,  without  hearing  the  argument  of  his 
counsel  on  the  motion.  The  Judge,  "supposed  the  case  had 
been  fully  argued." 

But  even  if  the  plaintiff  in  error  were  right  in  the  fact, 
what  can  this  Court  do  for  him?  Can  this  Court  make  the 
Judge  listen  to  an  argument?  And,  suppose  that  the  Judge 
decided  right  without  hearing  arjj^ument,  is  the  decision  not 
to  stand?  or,  that  lie  decides  wrong,  will  not  a  reversal  by 
this  Court  be  all  that  could  be  required?  Must  there  be  a 
lerersal  and  an  argument  too,  before  the  Judge  ? 

[2.]  This  brings  me  to  the  main  question,  and  that  is, 
whether  the  Judge  was  right  in  refusing  to  appoint  a  recei- 
ver. 

Was  the  case  one  to  call  for" a  receiver  ? 

The  case,  as  stated  by  the  bill,  was  made  up  of  many  par- 
ticulars. Some  of  these  were  supported  by  the  ailidavits  of 
third  persons  ;  many  of  the  particulars  were  denied  by  the 
answer.  On  a  consideration  of  the  bill,  affidavits  and  an- 
swer, we  think  that  the  following  particulars  may  be  regard- 
ed at  leBsiy  prijna/aciey  as  true. 

1st  On  the  first  of  January,  1855,  a  partnership  commen- 
ced between  Boycc,  Burchard  and  Ward.  In  the  course  of 
that  year,  Boyce  put  into  the  partnership,  between  jSl8,000 
and  ^20,000,  as  his  part  of  the  stock.    In  February  1856, 
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Ward  died ;  and  soon  afterwards,  a  new  partnership  was 
formed  by  and  between  the  surviving  partners,  Burchard 
and  Boyce.     In  this  partnership,  Boyce  put  in  g  10,000  worth 
of  stock,  consisting  in  what  had,  in    part,  constituted  his 
stock  in  the  old  partnership.     Boyce  had  no  participation  in 
the  management  of  either  partnership ;  the  first  having  been 
managed  exclusively  by  Burchard  and  Ward,  the  last  exclu- 
sively by  Burchard.     It  does  not  appear  that  Boyce  ever 
drew  anything  as  stock  out  of  the  first  partnership,  except 
what  he  put  into  the  second  partnership,  as  his  stock  in  that 
partnership.     In  August,  185G,  the  bill  was  filed.     At  this- 
time  the  partnership  had  become  insolvent y  that  is  to  say,  the 
partnership  under  Burchard's  management,  had  become  in- 
solvent in  a  trifle  over  six  months. 
2d.  Burchard  is  insolvent. 
3d.  Boyce  is  solvent. 

4th.  Burchard,  from  time  to  time,  during  the  existence  of 
the  two  partnerships,  paid  two  and  a  half  per  cent,  fo'r  ac- 
commodation endorsements  for  the  partnerships,  to  such  an 
extent,  that  the  whole  amount  paid  out  by  him  reached  at 
least  as  much  as  four  or  five  hundred  dollars. 

5th.  In  May,  1856,  Burchard  made  in  the  cash  book  of 
the  firm,  this  enxty — ^**  Lent  §500"  ;  and  about  the  1st  of  June, 
1856,  told  the  book-keeper,  that  the  jS500  had  been  returned, 
but  refused  to  let  the  book-keeper  make  an  entry  to  that 
effect  Yet,  in  the  absence  of  such  an  entry,  the  cash  was 
minus,  instead  of  being  plus  by  $500. 

6th.  All  friendship  or  confidence  between  the  partners  is 
irretrievably  gone,  and  Boyce  has,  since  the  filing  of  his  bill, 
excluded  Burchard  from  participation  in  the  possession  of 
the  partnership  efiects. 

Now  we  think  that  out  of  these  particulars  is  made  a  case 
for  a  dissolution  and  a  receiver.  See.  3.  DanU.  Ch.  Pr,  418,. 
419, 420,  and  cases  there  cited. 

If  Burchard  would  acquiesce  in  a  dissolution,  and  in  the 
exclusive  possession  and  management  of  the  partnership 
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effects  by  Boyce,  then  of  course,  there  would  be  no  cause  for 
a  receiver ;  but  tliis  he  will  not  do. 

This  being  so,  it  is  manifest,  that  notwithstanding  the  ille- 
gal conduct  of  Boyce,  nothing  but  a  receiver  will  meet  the 
wants  of  the  case.  In  no  other  way  is  it  practicable  for  the 
affairs  of  the  concern  to  be  quietly,  peaceably,  and  speedily 
wound  up.  And  of  all  ends  this  is  the  one,  that  the  rights 
and  interests  of  both  partners,  and  of  the  creditors,  most  de- 
mand. 

We  think,  therefore,  as  the  case  stood,  the  Judge  should 
have  appointed  a  receiver. 

Judgment  reversed. 


No.  12. — The  Mayor  and  Aldermen  of  the  Gity  of  Savan- 
^    nah,  and  the  Hamlets  thereof,  plaintiff  in  error,  vs.  Chris- 
topher liussEY,  defendant  in  error. 

[1.]  A  grant  to  a  municipal  corporation,  ''lo  make,  ordain  and  establish  such  by- 
laws, rulei*,  rejrulations  and  ordinances  as  shall  appear  to  them  requisite 
and  necensary,  for  the  security,  welfare  and  con%'enience  of  the  city,*  and  for 
preserving  health,  peace  and  good  government  within  the  same" — does  not 
authorize  the  pas^;lgc•  of  an  ordinance  prescribing  a  diflcrent  mode  of  trial 
and  punishment  for  the  same  offence,  and  in  ad<lition  tkereto^  to  that  provi- 
ded by  the  State  law. 

Certiorariy  from  Chatham  Superior  Court,  before  the  Hon- 
orable W.  B.  Flemming,  presiding  Judge  of  said  Court  At 
January  Term,  1856. 

The  defendant,  Christopher  Hussey,  was  convicted  by  the 
Mayor  and  Alderman's  Court  of  the  city  of  Savannah,  of  the 
offence  of  harboring  and  enticing  seamen,  in  violation  of  an 
ordinance  of  said  city.  He  excepted  to  said  conviction,  and 
by  certiorari,  brought  up  the  proceedings  and  judgment  of 
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said  Court,  before  the  Superior  Court  of  Chatham  county. 
The  case  was  heard  by  Judge'  Fleming,  who,  after  argument, 
delivered  the  following  decision,  declaring  the  conviction 
and  judgment  null  and  void,  and  ordering  the  same  to  be  set 
aside. 


Christoper  Husset, 
vs. 
The  Mayor  and  Aldermen  of  the  city 

of  Savannah. 


>  Certiorari. 


The  Act  of  1849,  enacts  that  the  Police  Court  of  the  ci- 
ty  of  Savannah,  be  established  and  declared  a  Court  of  Re* 
cord.  That  said  Court  shall  have  cognizance  in  the  first  in- 
stance of  all  offences  against  the  laws  of  the  State,  touching 
said  city,  with  power  to  inflict  the  punishments  by  fine  and 
imprisonment  prescribed  by  the  existing  laws  and  ordinances, 
or  by  those  hereafter  to  be  enacted  or  ordained,  &c. 

By  the  Constitution  of  the  State  of  Georgia,  **  the  Superior 
Court  shall  have  exclusive  jurisdiction  in  all  criminal  cases," 
with  certain  exceptions — among  these  exceptions  is  the  fol- 
lowing :  "And  except  in  all  minor  offences  committed  by  free 
white  persons,  and  which  do  not  subject  the  offender  or  of- 
fenders to  loss  of  life,  limb  or  member,  or  to  confinement  in 
the  penitentiary — in  all  such  cases  Corporation  Courts,  such 
as  now  exist,  or  may  hereafter  be  constituted  in  any  incor- 
porated city,  being  a  seaport  town,  and  a  port  of  entry,  may 
be  vested  with  jurisdiction  under  such  rules  and  regulations 
as  the  Legislature  may  hereafter  by  law  direct,  which  shall 
be  tried  in*  the  county  where  the  crime  was  committed." 

Savannah  being  an  incorporated  city,  a  seaport  town,  and 
port  of  entry,  the  Legislature  may,  under  the  Constitution, 
give  jurisdiction  to  the  Corporation  Courts,  in  the  city  of  Sa- 
vannah, of  alj  minor  offences,  &c.  It  was  argued  that  the 
Police  Court,  of  the  city  of  Savannah,  is  not  a  Corporation 
Court  within  the  meaning  of  the  Constitution.  The  Consti- 
tution says  Corporation  Courts — if  the  Police  Court  of  the 
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city  of  Savannah  be  a  Corporation  Court,  ^nd  I  cannot 
doubt  it,  then  it  is  embiaced  in  the  expression,  "Corporation 
Courts."  There  is  nothing  in  the  Constitution  to  show  that 
Corporation  Cowcts  oi  ^  particular  character  were  intended. 
The  fact  that  a  Court  is  a  Corporation  Court,  that  it  is  in  a 
city  incorporated,  that  city  being  a  seaport  town,  and  port  of 
entry,  makes  it  a  Court  upon  which  the  Legislature  may  con- 
fer jurisdiction  of  all  minor  offences,  &c.  But  now  the  ques- 
tion arises,  what  jurisdiction  has  been  conferred  upon  the 
Police  Court  of  Savannah,  by  the  Act  of  1849?  The  Act 
says:  "That  said  Court  shall  have  cognizance  in  the  first 
instance  of  all  offences  against  the  laws  of  the  State^  touch- 
ing said  city,  &c.''  Harboring  seaman  is  an  offence  against 
Ae  lawa  of  the  StatCy  touching  said  city.  The  Act  of  1843,. 
ace.  3d,  enacts :  "  If  any  person  or  persons  shall  harbor,  se- 
crete, entertain,  lodge  or  keep,  or  shall  directly  or  indirectly, 
suffer  to  be  harbored,  secreted,  entertained,  lodged  or  kept,  in 
or  about  his  house  or  premises,  any  articled  seaman  or  ma- 
riner, or  apprentice,  knowing  the  said  seamen  or  mariner,  or 
apprentice  to  have  deserted  from  his  ship  or  vessel,  such  per- 
son or  persons,  shall,  on  conviction,  be  fined  in  a  sum  of  not 
more  than  five  hundred  dollars,  or  imprisoned,  at  the  discre- 
tion of  the  Court"     Cobb  32. 

The  offence^  against  this  law  of  the  State,  is  the  offence  of 
which  jurisdiction  is  given  by  the  Act  of  1849,  to  the  Police 
Court  of  the  city  of  Savannah.  Now  was  the  defendant 
tried  for  a  violation  of  this  act  ?  No,  he  was  not ;  the  record 
diows  that  he  was  not  The  Mayor  in  his  return  to  the  cer- 
tiorari, says  "that  on  the  twenty-fifth  day  of  August,  1855, 
Christopher  C.  Hussey  was  arraigned  before  the  Mayor  of 
the  city  of  Savannah,  and  the  Hamlets  thereof,  for  the  vio- 
lation of  our  ordinance,  &c."  That  ordinance  is  in  conflict 
with  the  State  law,  on  the  same  subject  By  the  State  law, 
the  offender  shall,  on  conviction,  be  fined  in  a  sum  not  ex- 
ceeding five  hundred  dollars,  nor  less  than  fifty  dollars. 
Now  what  authority  have  the  Mayor  and  Aldermen,  to  alter. 
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amend,  repeal,  or  in  any  way  change  a  statute  of  the  State 
of  Georgia  ?,  Jurisdiction  is  given  to  try  Hussey  for  an  ot 
fence  against  the  State  law — this  is  surely  no  authority  to 
the  corporation  to  change  the  State  law.  Ordinances  of  the 
city  conflicting  with  the  Constitution,  or  with  the  statutes 
qf  the  StatCy  are  invalid.  The  law  of  the  State  is  the  law  of 
the  corporation  on  this  subject,  and  they  cannot  make  anoth*- 
er  law  for  themselves.  If  the  act  for  which  Hussey  was 
tried  by  the  Mayor,  is  prohibited  by  the  statute  of  1843,  then 
the  ordinance  is  void,  and  every  proceeding  under  it  is  ille- 
gal The  Act  of  1843,  does  prohibit  and  punish  the  offence 
of  harboring  articled  seaman.  This  being  the  general  law 
of  the  State,  all  persons  charged  with  this  ofience  must  be 
tried  under  it.  No  corporation  can  substitute  an  ordinance 
of  its  own  in  the  place  of  the  statute.  Inasmuch,  then,  as 
Httssey  was  tried  for  a  violation  of  the  ordinance,  and  not 
for  an  offence  against  the  statute^  I  think  there  was  error. 

But  the  more  difficult  question  still  remains :  Can  the  Po- 
lice  Court  of  the  city  of  Savannah  try  Hussey  under  the 
State  law?  Much  of  the  argument  before  me,  has  been  on 
that  provision  of  our  Constitution  that  "jury  trial,  as  hereto- 
fore used  in  this  State,  shall  remain  inviolate."  The  ques- 
don  has  been  made  whether  at  and  before  the  adoption  of 
the  Constitution,  jury  trial  for  this  offence  had  been  used  at 
ail,  and  if  not,  then  that  the  expression  ^heretofore  used^^ 
would  not  embrace  this  case.  The  question  I  think,  may  be 
decided  without  an  appeal  to  the  Constitution.  What  are  the 
rights  of  the  defendant  under  the  laws  of  the  land  ?  In 
1843,  the  Legislature  passed  an  act  punishing  this  offence. 
Under  this  act,  the  accused  is  to  be  put  upon  his  trial  pre- 
cisely as  he  would  be  put  on  trial  for  any  other  offence  against 
fhe  laws  of  the  State.  In  other  words,  in  1843  the  accused 
had  the  right  for  this  offence  to  be  tried  by  a  jury.  When 
did  they  lose  their  right?  I  don't  make  the  question  (for  it 
is  not  necessary)  whether  the  Legislature  could  take  this 
light  from  him.    The  Legislature  has  not,  in  my  judgment, 
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attempted  to  do  so.  The  mere  fact  of  giving  jurisdiction  to 
a  particular  Court  of  an  offence,  does  not  take  from  the  ac- 
cused his  rights  under  the  law  creating  and  defining  his 
offence.  If  in  1843  the  accused  had  the  right  to  be  tried  by 
a  jury,  he  has  that  right  still,  for  the  Act  of  1843  has  not  been 
changed.  It  is  now  precisely  as  it  was  then.  Jurisdiction 
to  try  the  accused  for  violations  of  this  statute  is  a  jurisdic- 
tion to  try  him  under  the  statute  which  he  has  violated.  Un- 
der the  statute  the  accused  is  entitled  to  a  jury,  but  the  Police 
Court  of  Savannah  has  no  jury.  The  condition  of  things, 
tlicn,  is  this :  The^  Legislature  has  conferred  jurisdiction  on 
tlie  Police  Court  of  Savannah,  but  the  Legislature  has  iailed 
to  make  the  provisions  necessary  to  enable  the  Court  to  exer- 
cise  the  jurisdiction  conferred.  When  the  law  was  first  pass- 
ed, conferring  upon  the  Judge  of  the  city  Court  the  power  to 
hold  special  Courts  for  the  trial  of  particular  cases,  no  pro- 
vision was  made  for  a  jury.  The  law  in  consequence  remain- 
ed a  dead  letter,  until  a  subsequent  act  was  passed,  providing 
for  a  jury.  Jurisdiction  to  try,  is  jurisdictioij  to  try  by  jury, 
if  at  the  time  the  jurisdiction  is  created  Uie  accused  is  enti- 
tled to  a  jury.  If  the  act  giving  jurisdiction  to  the  Police 
Court  had  in  terms  taken  away  the  right  of  trial  by  jury,  the 
question  would  have  been  as  to  the  right  of  the  Legislature 
to  take  it  away.  But  that  question  is  not  before  me,  tlie 
Legislature  not  having  done  anything  of  the  kind. 

I  am  satisfied  with  this  reasoning,  because  of  the  singular 
state  of  things  that  would  exist  if  I  am  wrong.  A  man  har- 
boring an  articled  seaman  in  Savaunah,  may  be  tried  by  the 
Mayor  without  a  jury.  A  man  harboring  an  articled  seaman 
in  any  county  of  the  interior  could  not  be  tried,  except  by 
jury.  They  are  both  tried  for  the  same  offence ;  under  the  Act 
of  1843,  the  one  has  the  advantage  of  being  tried  by  a  jury 
of  his  peers,  the  other  is  denied  that  privilege.  Is  the  legis- 
lation of  Georgia  thus  partial  in  its  operation  ?  But  even  in 
Savannah,  he  is  entitled  to  a  jury  or  not,  according  to  cir- 
cumstances over  which  he  lias  neither  choice  nor  control- 


SAVANNAH,  JANUARY  TERM,  1857.  85 


Mayor  and  Aldermen  of  Savannah  vm.  HuMey. 


If  he  is  brought  up  before  the  Police  Court  of  the  city  of 
Savannah^he  is  tried  by  the  Mayor;  if  he  is  brought  up  be- 
fore the  city  Court,  or  before  the  Superior  Court,  he  is  tried 
by  a  jury.  And  whether  tried  by  the  one  Court  or  the  other, 
he  is  tried  under  the  Act  of  1843.  If  under  that  act  he  is 
entitled  to  a  jury  before  any  Court ^  he  is  entitled  to  a  jury 
before  every  Court  having  jurisdiction  of  the  offence — ^when 
jurisdiction  is  conferred,  it  is  conferred  in  subordination  to  the 
rights  of  the  accused,  under  the  law  for  the  violation  of  which 
he  is  put  upon  trial 

It  is,  therefore,  ordered  that  the  jud^ient  below  be,  and 
the  same  is  hereby,  set  aside  and  declared  to  be  utterly  null 
and  void. 

W.  B.  FLEMING, 

15th  May,  1S56.  Judge  E.  D.  Georgia. 

And  now  come  the  said  The  Mayor  and  Aldermen  by 
Ward  and  Owens,  and  Lloyd  and  Owens,  their  Attorneys, 
within  thirty  days  from  the  day  when  said  decision  was  made, 
and  except  to  the  said  decision  and  judgment  of  the  Judge 
of  the  Superior  Court  upon  the  following  grounds: 

1st  That  the  said  decision  is  contrary  to  law. 

2d.  Because  his  Honor  erred  in  deciding  that  the  ordinance 
of  the  city  of  Savannah,  inflicting  a  penalty  upon  any  one 
harboring  or  enticing  seamen  within  the  limits  of  said  city, 
was  illegal  and  void. 

3d.  Because  his  Honor  erred  in  deciding  that  the  defend- 
ant, Hussey,  was  entitled  to  a  trial  by  jur}''. 

4th.  Because  his  Honor  erred  in  deciding  that  the  offence 
of  harboring  and  enticing  seamen,  was  one  which  required 
the  verdict  of  a  jury  before  any  fine  could  be  inflicted. 

Wahd  &  Owens,  for  plaintiff  in  error. 
Harden  &  Lawton,  for  defendant  in  error. 
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By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

Can  a  municipal  coq>oration  legislate  criniinaliier  upon  a 
ease  fully  covered  by  a  State  Law? 

I  am  aware  that  decisions  may  be  found  to  support  the  affir- 
mative of  the  foregoing  proposition.  1.  Wend  237;  16  w^fa. 
Rep.  400;  8  /*.  515;  Bay.  Rep.  382;  11.  Mo.  61;  12  B. 
Munroe  25.  Without  stopping  to  investigate  the  applicabili- 
ty of  these  precedents  to  the  point  under  enquiry,  I  ask, 
what  limit  will  you  set  to  this  power?  If  it  may  legislate 
by  an  ordinance  for  any  one  offence,  may  it  not  for  every 
crime  embraced  within  the  penal  code  ?  Arson  in  a  town  or 
city  is  provided  for  by  the  public  law ;  why  not  pass  a 
by-law  prescribing  another  mode  of  trial,  and  a  different  pun- 
ishment for  the  same  offence  if  committed  within  their 
limits?  So  of  the  crimes  of  forgery,  counterfeiting,  perjury, 
&C.  Such  I  am  sure,  has  not  been  the  understanding  of  the 
country. 

Under  the  general  grant  of  power  delegated  by  the  Act  of 
1849,  the  city  authorities  may  cover  all  cases  not  provided  for 
by  the  paramount  authorities  of  the  State.  Their  code  already 
fills  a  volume  of  some  five  hundred  pages.  All  those  ordi- 
nances regulating  cemeteries,  commons,  markets,  vehicles, 
fires,  exhibitions,  lamps,  licenses,  water-works,  watch,  police, 
city  taxes,  city  officers,  health,  nuisances,  &a,  are  legitimate 
and  proper.  Nay,  I  might  go  further,  and  concede,  that 
where  the  State  law  defines  an  offence  generally,  and  pre- 
scribes a  punishment,  without  reference  to  the  place  where 
it  is  committed,  in  town  or  country,  and  the  act  when  com- 
mitted in  the  streets  and  public  places  of  the  city,  would  be 
attended  with  circumstances  of  aggravation,  such  as  an  af- 
firay,  for  instance,  the  corporate  authorities  with  a  view  to 
suppress  this  special  mischief,  might  probably  provide  against 
it  by  ordinance;  because  that  ingredient  or  concomitant  of 
the  crime  might  not  be  supposed  to  be  included  in  the  State 
Law.    And  this  is  going  quite  far  enough. 
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But  ia  1843,  the  Legislature  saw  fit  to  eaact  a  law  for  the 
identical  offence  for  which  Christopher  Hussey  was  tried, 
for  the  city  of  Savannah  and  other  sea-port  towns  in  Georgia 
Does  it  not  seem  anomalous  that  under  the  general  grant  of 
power,  which  I  have  already  quoted,  that  they  intended  to 
authorize  this  corporation  to  enact  a  penal  ordinance,  for  the 
trial  and  punishment  of  this  identical  offence  in  Savannah  i 

Again,  the  Act  of  1849,  declares  that  the  Police  Court  of 
Savannah  shall  have  cognizance  in  the  first  instance,  of  all 
offences  against  the  laws  of  this  State,  touching  said  city. 
Harboring  seamen  is  an  offence  against  the  laws  of  the 
State,  touching  said  city. 

By  the  third  section  of  the  Act  of  1843,  Cobb  32,  it  is  pro«- 
vided  that  ^if  any  person  or  persons  shall  harbor,  secrete, 
entertain,  lodge  or  keep,  or  shall  directly  or  indirectly  suf- 
fer to  be  harbored,  secreted,  entertained,  lodged  or  kept  in 
and  about  his  house  or  premises,  any  articled  seaman  or  ma- 
riner or  apprentice,  knowing  the  said  seaman,  or  mariner  or 
apprentice  to  have  deserted  from  his  ship,  or  vessel,  such  per- 
son or  persons  shall,  on  conviction,  be  fined  a  sum  of  not 
more  than  five  hundred  dollars,  or  imprisoned  at  the  discre- 
tion of  the  Court." 

Why  was  not  the  defendant  tried  for  a  violation  of  this 
act,  under  the  jurisdiction  given^to  the  Police  Court  in  1849, 
instead  of  for  a  violation  of  the  city  ordinance,  which  is  in 
conflict  with  the  State  law  upon  the  same  subject  ?  When 
the  State  law  declares,  that  this  offence  in  the  city  of  Savan- 
nah, shall  be  tried  in  a  particular  way,  and,  on  conviction, 
punished  in  a  certain  sum,  what  fright  [  have  the  Mayor 
and  AJdermen  to  change  •r  alter  the  statute  ?  In  the  lan- 
guage of  the  presiding  Judge,  "the  law  of  the  State  is  the  law 
of  the  corporation  upon  this  subject ;  and  they  cannot  make 
another  law  for  themselves." 

It  is  argued  that  the  inhabitants  of  the  city  can  be  tvice 
taxed,  and  why  not  twice  punished  for  the  same  offence. 
That  the  Legislature  can  levy  a  tax  for  the  State  an  aduthori^ 
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the  corporation  to  do  the  same  for  the  city.  The  obvious 
reply  is^  that  the  tax  is  not  twice  levied  for  the  same  pur- 
pose. Suppose  the  general  Tax  Act  should  provide^  that  a 
eertain  tax  in  addition  to  the  State  tax,  should  be  assessed  on 
the  citizens  of  Savannah,  for  city  purposes;  would  it  not  re- 
quire a  most  plain  and  palpable  grant  of  power,  to  entitle  the 
corporation  to  raise  another  tax  for  the  same  purpose  ?  And 
that  is  the  case  which  we  are  considering. 
•  And  this  brings  me  to  the  only  remaining  view  which  I 
shall  present  on  this  subject  Suppose  the  State  and  the  city 
may  legislate  for  precisely  the  same  offence,  and  no  more  nor 
no  less,  which  I  only  do  for  the  sake  of  the  argument ;  may  it 
» not  be  fairly  inferred,  that  it  was  not  so  intended  in  the  present 
instance  ?  This  offence  of  harboring  seamen,  was  created 
by  the  Colonial  Act  of  1766 — Prince  755;  which  act  expir- 
ed by  its  own  limitation ;  but  was  revived  in  1785.  In  1831, 
Cobb  623,  the  jurisdiction  to  try  this  offence  was  taken  from 
the  justices  of  the  peace  and  given  to  the  city  authorities. 
In  1843,  the  Legislature  passed  an  act  defining  and  punish* 
ing  this  offence;  under  this  act,  the  defendant  was  to  be 
tried  as  all  other  persons  are,  accused  of  crime.  The  Act  of 
1843  expressly  repeals  the  Act'  of  1766,  as  revived  in  1785. 

This  means  something.  I  am  fully  persuaded  myself  that 
the  Legislature  intended  to,  assume  the  entire  control  and 
jurisdiction  over  this  subject ;  and  the  mere  fact  of  giving 
jurisdiction  to  the  Police  Court  to  try  this  offence  as  commit- 
ted against  the  State,  did  not  either  authorize  the  ordinance^ 
or  deprive  the  accused  of  being  tried  by  a  jury  of  the  country. 

And  I  again  gladly  adopt  the  reasoning  of  the  able  Judge, 
who  decided  this  case,  upon  this  point  He  remarks:  ^  what 
a  singular  state  of  things  would  exist,  were  the  contrary  hy- 
pothesis true.  A  man  harboring  an  articled  seaman  in  Sa- 
vannah, may  be  tried  by  the  Mayor,  without  a  jury,  where- 
aSy.anQther  citizen  accused  of  the  same  offence  in  any  county 
of  the  interior,  cannot  be  tried,  except  by  a  jury,  and  even 
in  Savannah,  he  is  tried  by  a  jury  or  not,  according  to  cir- 
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cnmstances  over  which  he  has  neither  choice  nor  control" 
And  the  same  observation  may  have  been  made  as  to  the 
punishment  The  fine  is  restricted  to  either  one  sum  or 
another^  accordingly  as  he  may  be  tried  before  the  Mayor,  or 
the  City,  or  Superior  Court;  yet  the  individual  is  the  same 
as  well  as  the  offence,  without  any  circumstance  of  aggrava- 
tion or  extenuation,  as  to  the  place  of  its  commission,  or  in 
any  other  particular. 

It  is  needless  now  to  make  the  question,  whether  the  Leg- 
islature could  confer  a  duplicate  power  of  punishing  crimes 
upon  a  Corporation.  I  am  satisfied  the  Legislature  has  not 
delegated  any  such  doubtful  power,  to  say  the  least  of  it,  in 
the  present  case. 

Judgment  affirmed. 

McDoxALD,  J.  Concurring. 

The  defendant  was  prosecuted  and  convicted  of  the  offence 
charged  against  him,  before  the  Corporation  Court  of  the 
City  of  Savannah  for  the  violation  of  an  ordinance  of  the 
city.  The  General  Assembly  of  Georgia  has  passed  an  act, 
making  it  an  offence  punishable  by  fine,  to  harbor  seamen. 
Instead  of  prosecuting  the  defendant  for  a  violation  of  this 
State  law,  he  was  prosecuted,  tried  and  convicted  for  the 
same  offence,  in  violation  of  a  city  ordinance.  The  authori- 
ties of  the  city  of  Savannah  cannot  change,  modify,  or  repeal 
a  statute  of  the  State.  The  legislative  authority  of  the  State 
is  paramount  to  a  like  authority  in  any  corporation.  Even 
if  the  power  existed  in  the  Mayor  and  Aldermen  of  the  city 
of  Savannah,  to  legislate  on  this  subject,  it  was  in  subordina- 
tion to  the  higher  legislative  power  existing  in  the  General 
Assembly,  and  it  could  pass  no  ordinance  coming  in  conflict 
in  any  manner  with  a  statute. 

But  if  the  Mayor  and  Aldermen  of  the  city  of  Savannah  and 
the  Hamlets  thereof  have  power  to  legislate  on  this  subject, 
whence  did  they  derive  it?     In  this  State  the  people  alone. 
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iu  which  all  legislative  power  primarily  exists,  can  create  a 
depository  of  that  power.  They  can  delegate  that  power, 
and  they  alone ;  and  when  they  speak  and  confide  it,  and 
do  not  make  it  assignable  to  a  particular  body,  there  it  abides. 
The  Legislature  cannot  delegate  its  power.  The  people  in 
their  Constitution  have  declared  where  it  shall  exist,  and  by 
whom  it  shall  be  exercised.  It  is  sufficient  to  say,  that  they 
have  not  authorized  this  great  sovereign  power  of  legislation 
to  be  partitioned  and  parceled  out  to  counties  or  Corporation 
Courts,  or  any  subordinate  legislators.  I  do  not  hold  that 
the  Legislature  cannot  create  a  corporation,  in  virtue  of  its 
Constitutional  power,  and  invest  it  with  authority  to  pass 
by-kttvs.  The  ordinance,  it  is  sufficient  to  say,  under  which 
the  defendant  was  tried  and  convicted  in  the  Corporation 
Court,  is  not  a  by4aw. 

It  is  unnecessary  to  consider  other  points  which  the  record 
presents.  * 

I  concur  in  affirming  the  judgment  of  the  Court  below. 

Bennino,  J.  dissenting. 

There  is  a  statute  of  the  State  which,  among  other  things, 
says  that, "  If  any  person  shall  harbor,"  &c., "  any  articled  sea- 
man," ^^  knowing  the  said  seaman  to  have  deserted  from  his 
ship,"  "such  person  shall,"  "on  conviction, be  fined  in  a  sum 
of  not  more  than  five  hundred  dollars,  or  imprisonment  at 
the  discretion  of  the  Court"  This  statute  was  passed  in 
1843.     CobVa  Dig.  32. 

In  1855,  "the  Mayor  and  Aldermen  of  the  city  of  Savan- 
nah and  the  Hamlets  thereof,"  made  an  ordinance  for  Savah- 
nah,  prohibiting  the  same  acts  that  had  been  thus  prohibited 
by  the  statute,  but  under  a  different  penalty. 

This  ordinance  contained  no  provision  for  trial  by  jury. 

The  judgment  of  the  Mayor  and  Aldermen  of  the  city  of 
Savannah  that  was  reversed  by  the  Court  below,  was  a  judg- 
ment rendered  in  execution  of  this  ordinance. 
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It  was  not  denied  by  defendant's  counsel,  that  this  judg* 
ment  was  right,  if  the  ordinance  was  vahd  and  the  Mayor 
aud  Aldermen  had  cognizance  of  acts  done  in  violation  of 
the  ordinance. 

The  Court  below  thought  that  the  ordinance  was  not  valid, 
and  therefere  it  held  that  the  judgment  was  wrong. 

I  think  that  the  ordinance  was  valid,  and,  therefore,  I  think 
that  the  judgment  was  right  But  in  thus  thinking,  it  is  my 
fortune  to  differ,  not  only  with  the  Court  below,  but  with  my 
associates  of  this  Court  I  proceed  to  give  my  reasons  for 
my  opinion. 

1st  Was  the  ordinance  valid  ? 

2d.  If  it  was,  did  the  Mayor  and  Aldermen  have  cogni* 
zance  of  offences  against  it  ? 

These  are  the  two  questions  for  my  consideration. 

The  ordinanr^e  was  valid  if  the  Legislature  could  and  did 
authorize  the  Mayor  and  Aldermen  to  make  it  This  is  mani* 
fest 

That  the  Legislature  had  the  power  to  authorize  the  May- 
or and  Aldermen  to  make  the  ordinance,  I  have  no  doubt 

Jiuy  trial  in  offences  of  the  kind  in  question,  had  not  been 
in  use  at  the  time  when  the  present  Constitution  was  adop- 
ted, or  at  the  Atae  when  any  previous  Constitution  was  adop- 
ted,   princes  Dig.  1S5, 

But  I  forbear  to  go  into  the  question,  whether  the  Legis- 
lature had  not  the  power  to  authorize  the  Mayor  and  Alder- 
men to  make  such  an  ordinance  as  the  one  in  question,  be- 
cauape  I  do  not  know  that  either  of  the  other  members  of 
the  Court  denies  to  the  Legislature  the  power.  I  assume 
that  the  Legislature  had  the  power. 

Assuming  this,  the  question  is,  did  the* Legislature  au- 
thorize the  Mayor  and  Aldermen  to  make  the  aforesaid 
ordinance  ? 

The  most  that  the  Legislature  ever  did  in  this  respect,  it 
did  by  the  third  section  of  the  Act  of  1849,  "amendatory  of, 
and  in  addition  to  the  various  acts"  previously  "  passed,  in 
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leferenoe  to  the  city  of  Savannah."  A  part  of  that  thiid 
section  is  as  follows :  ^  That  the  Mayor  and  Aldermen 
eity  of  Savannah  and  the  Hamlets  thereof,  be,  and  they 
hereby  vested  witli  full  power  and  authority,  from  time  tm 
time,  to  make,  ordain  and  establish  such  by-laws,  rules^iegu- 
lations  and  ordinances  as  shall  appear  to  them  requisite 
necessary  for  the  security,  welfare  and  convenience  of 
said  city,  or  for  preserving  health,  peace  and  good 
ment,  within  the  present  or  future  limits  of  the  same/ 
Jicis  of  1849,  83. 

Did  the  Legislature,  then,  by  this  part  of  the  third 
of  the  act,  authorize  the  Mayor  and  Aldermen  to  make 
said  ordinance  ?  ^ 

It  being  assumed,  as  it  has  been  by  me,  that  the 
ture  had  the  poiver  to  authorize  the  Mayor  and  Aldenneii  to 
make  the  ordinance,  the  question,  whether  the  Legidatnie 
did  authorise  them  to  make  the  ordinance,  becomes  simply 
a  question  of  legislative  intention.  The  question  becoflMs 
this:  Did  the  Legislature  intend^  by  the  aforesaid  part  of  die 
third  section  of  the  statute,  to  authorize  the  Mayor  and  Al- 
dermen to  make  the  ordinance  ? 

Now,  that  part  of  the  section  declared  in  so  many  plan 
words,  that  the  Mayor  and  Aldermen  might  make  such  os^k 
nances  as  "should  appear  to  them  requisite  and  necessary  fcr 
the  security,  welfare  and  convenience  of  the  said  city,  er  fcr 
.  preserving  health,  peace  and  good  government*'  withm  tfie 
same. 

If,  therefore,  the  ordinance  in  question  appeared  W  ihe 
Mayor  and  Aldermen  requisite  and  necessary  for  the  secniilyv 
&C.,  of  the  city,  that  part  of  the  section  declared  in  so  nuuDrf 
plain  words,  that  they  might  make  the  ordinance. 

And  that  the  ordinance  did  appear  to  them  reqaisite  and ' 
necessary  for  the  security,  &c.,  of  the  city,  is  to  be  presamedy 
at  least  j9r/ma  faciCj  from  the  fact,  that  they  made  the  cnK 
nance. 
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Therefore,  this  part  of  the  section  declared  in  so  many 
wards  that  they  might  make  the  ordinance  in  question. 
But  if  this  part  of  the  statute  said  this  in  plain  words,  we 
bound  to  hold  that  it  intended  this,  for,  in  the  iuterpreta- 
of  a  statute,  the  rule  is,  that  we  must  first  appeal  to  the 
of  the  statute,  and  if  they  give  a  plain,  unambiguous 
,  we  must  go  no  farther,  but  take  the  meaning  they 
Stve^  as  the  one  intended  by  the  statute. 

It  then  we  interpret  by  this  rule,  the  conclusion  to  which 
we  are  forced  to  come,  is,^hat  the  Legislature  intended  to 
authorize  the  Corporation  to  make  the  ordinance  in  question. 
But,  even  if  these  words  of  the  act  were  ambiguous,  we 
should  still  have  to  come  to  the  same  conclusion ;  because 
ninth  section  of  the  act  is  such  that  it  would  require  us 
do  sa  That  section  is  in  these  words :  "That  as  often  as 
doubts  shall  arise  in  the  construction  of  this  act,  or  any 
heretofore  passed,  touching  tlie  city  of  Savannah,  the 
shall  in  all  Courts  of  law  and  equity,  and  elsewhere, 
be  ooiistnied  and  taken  most  favorably  for  said  corporatioiu'' 
Thus  then,  whether  we  go  by  the  leading  general  rule  for 
istruing  all  statutes,  or  by  this  special  nile  for  construing 
statute,  the  result  is  the  same,  and  that  result  is  the  con- 
dnsMn,  that  the  Legislature  intended  to  confer  the  power  to 
ke  the  ordinance  in  question  on  the  Mayor  and  Aldermen. 
Bat  if  the  Legislature  intended  to  confer  the  power,  it  did 
the  power,  because,  (according  to  my  assumption)  the 
JL^;islature  had  the  power  to  confer  the  power. 

My  conclusion  therefore  is,  that  the  Legislature  authorized 
Ae  Mayor  and  Aldermen  to  make  the  ordinance,  and  there- 
that  the  ordinance  was  valid. 
What  is  there  to  be  urged  against  this  conclusion  ?  That 
would  come  of  it  ?  But  a  Court  cannot  set  aside  legis- 
iatire  intention,  even  although  the  Court  may  think  that  evil 
would  come  of  enforcing  such  intention.  Nor,  when  the 
■orrfy  of  the  Legislature  plainly^  unniistaheably^  indicate  a 
putieular  legislative  intention,  is  a  Court  at  liberty  to  look 
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to  the  evil  effects  that  would  flow  from  the  practical  enforce- 
ment of  that  intention,  as  evidence  to  show  that  the  I^e^B^ 
lature  could  not  have  had  the  intention. 

Bnt  can  it  be  urged,  with  truth,  against  this  conclustony 
that  evil  would  come  of  it?  What  would  come  of  it? 
This :  The  ordinance  and  the  statute  would  both  be  in  force, 
and  therefore  there  would  be  two  trials  and  two  punishments 
for  the  same  act;  or  the  ordinance  would  repeal  the  statute, 
and  there  would  be  no  trial  or  punishment  for  the  act,  except 
under  the  ordinance.  But  it  might  require  both  ordinance 
and  statute  to  suppress  the  offence  prohibited  by  them  in  com- 
mon, and  if  it  would  require  both,  then  that  both  were  in 
force  would  be  a  good  and  not  an  evil.  And,  for  aught  that 
appears  in  the  case,  it  would  require  both  to  suppress  tfie  cf* 
fenca 

Or  if  the  suppression  of  the  offence  would  hot  require  botfi, 
it  might  be,  that  thjB  one  which  it  would  require,  would  be 
the  ordinance  rather  than  the  statute.  It  might  be,  that 
the  statute  would  be  found  wholly  ineffective  to  prevent  the 
offence.  And  for  aught  that  appears  in  the  case,  this  was 
found  true  of  the  statute.  In  that  event,  if  the  ordinance 
went  any  way  towards  suppressing  the  offence,  the  ordinance 
was  a  good  and  not  an  evil. 

This,  I  think,  is  all  that  can  be  said,  as  to  what  would  di* 
lectly  and  immediately  come  from  admitting,  as  true,  that  the 
ordinance  was  valid. 

But,  doubtless,  an  indirect  or  collateral  result  of  admitting 
this  ordinance  to  be  valid,  would  be  the  obligation  to  admit, 
that  the  corporation  might  make  valid  ordinances  on  many 
other  subjects,  on  which  there  existed  State  legislation. 

I  cannot  deny,  that  I  think  there  is  some  danger  in  allow- 
ing to  a  corporation  power  to  make  ordinances  on  subject* 
on  which  there  is  general  legislation. 

But  I  thinkt  tha,  in  the  first  place,  the  danger  is  not  of  a 
very  alarming  kind;  and  in  the  second,  that  it  is  a  danger 
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that,  of  necessity,  has  to  be  incurred  to  some  extent,  or  ail 
right  to  make  any  ordinance  at  all  must  be  denied  to  a  cor- 
poration. 

[1.]  The  danger  does  not  appear  to  me  very  alarming, 
because  I  see  limits  and  checks  to  the  exercise  of  the  power 
by  a  corporation. 

Ist  The  Constitution  of  the  State.  This  gives  exeltinve 
jurisdiction  to  the  Superior  Courts,  in  all  offences  except 
^  minor^'  ones  that  do  not  subject  the  offender  to  loss  of  life, 
limb,  or  liberty. 

2d.  The  liability  of  the  corporation  to  lose  its  charter  for 
an  abu9e  of  any  of  its  franchises  or  powers. 

3d.  In  the  case  of  a  municipal  corporation  like  the  pres* 
ent:  the  frequency  of  the  sessions  of  the  L^islature,  with 
its  power  to  repeal,  not  merely  any  obnoxious  ordinance,  but 
the  very  charter  itself. 

The  mode  and  the  frequency  of  the  elections  of  the 
Mayor  and  Aldermen,  and  the  extent  of  their  power  to  repeal 
cttdinances. 

Interest  generally.  It  is  the  interest  of  the  city,  that  no 
ofdinaace  shall  be  made  on  any  subject,  if  there  already 
exists  a  sufficient  statute  on  the  same  subject  And  if  any 
bad  ordinance,  of  any  sort,  on  any  subject,  shall  be  made,  it 
will  be  the  city  that  will  be  the  chief  sufferer.  The  Mayor 
and  Aldermen  represent  the  city,  and  they  are  composed  of 
men  of  the  city. . 

[2.]  But  say  that  the  danger  is  greater  than  I  take  it  to  be, 
is  it  great  enough  to  require  us  to  deny  a  corporation  the 
power  to  make  any  ordinance  at  all  ?  For  if  wc  say,  that  a 
corp3ration  is  to  make  no  ordinance  on  any  subject  on  which 
there  is  a  general  law,  we  in  effect  say,  that  a  corporation 
shall  make  no  ordinance  at  all.  There  is  not  a  subject  on 
which  there  is  not  some  general  law.  There  is  not  an  act 
that  a  man  can  do,  that  wall  not,  by  virtue  of  some  general 
law,  be  either  right  or  wrong.  The  whole  field  of  legislation 
is  occupied  by  general  law;  but  especially  that  part  of  the 
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field  which  the  ordinances  of  a  municipal  corporation  would 
be  likely  to  select  On  the  subjects  of  the  public  peace,  the 
public  justice,  the  public  security,  the  public  morality,  the 
public  thoroughfares,  on  all  subjects  of  police,  there  is  gen- 
eral law  of  the  most  comprehensive  kind. 

And  whether  general  law  exists  in  the  form  of  a  statute, 
or  in  the  form  of  the  common  law,  can  make  no  difference. 
A  law  in  either  form  is  equally  the  will  of  the  Legislature. 

But  corporations  from  their  very  origin  have  been  accus- 
tomed to  make  by-laws  and  ordinances  on  subjaots  on  which 
there  existed  general  law.  And  they  have  ever  been  sustained 
in  this  practice  by  the  Courts.  See  Jing,  4"  ^mes^  on  Corp. 
14  Mcu  JR.  400. 

These  ihings  considered,  then,  I  may  say,  that  the  aigu- 
ment  ab  inconvenientiy  is  not  sufficient,  in  my  opinion,  to 
disturb  the  conclusion  to  which  I  came  from  the  tirords  of 
the  statute;  which  conclusion  was,  that  it  was  the  intention 
of  the  Legislature  to  authorize  the  corporation  to  make  such 
an  ordinance  as  the  one  in  question,  and  therefore  that  thai 
ordinance  was  valid. 

Assuming  then  that  the  ordinance  was  valid,  the  question 
is,  did  [the  corporation  have  cognizance  of  acts  done  iu  vio« 
lation  of  the  ordinance  ? 

And  the  answer  to  that  question  must  be,  that  the  corpo* 
ration  did  have.  The  first  section  of  the  same  act  of  1849, 
{p,  83,)  says,  that  the  Police  Court  of  the.  city  of  Savan- 
nah ^  shall  have  cognizance  in  th6  first  instance  of  all  offen- 
ces against  the  laws  of  the  State  touching  said  city,  including 
as  well  this  law  and  the  laws  and  ordinances  herea^r  to  be 
enacted  and  ordained,  as  those  which  are  now  of  force,"  &c. 
"  Proinded,  nevertheless,  that  an  appeal  may  be  taken  from, 
any  judgment  or  decision  of  said  Court,  (except  a  commit- 
ment for  contempt,)  to  the  Mayor  and  Aldermen  of  the  city 
of  Savannah  and  the  Hamlets  thereof,  in  Common  Council 
assembled." 
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If  the  several  conclusions  to  which  I  have  come  are  true, 
as  I  think  they  are,  it  follows  from  them,  that^the  decision 
of  the  Court  below  was  wrong.  And  therefore  it  is  that  I 
dissent  from  the  affirmance  of  that  decision  by  this  Court 


No.  13. — JsFrisiisoif  Roberts,  plaintiff  in  error,  vs.  Hekrt 

F.  Willink  Sen.,  defendant  in  error. 

[S.]  A  covenaat  "to  ofCer  to  H.  F.  Vl .  four  promissory  notts^  with  good  a&d  suf« 
fici4Siit  eadorsers  thereon, "  does  not  bind  the  covenanter  to  mtJ^  and  offer 
his  own  promissory  notes. 

[2.]  The  Courts  cannot  interpose  terms  which  impose  obligations  oo  parties  i 
B(U  warranted  by  their  covenant  as  expressed. 

Suit  to  recover  rent  In  Chatham  Superior  Court,  decision 
by  Judge  Fleming.     At  chambers,  1856, 

This  case  was  argued  before  Judge  Fleming  upon  the  fol- 
lowing statem'^nt  of  facts. 

1st  Henry  F.  Willink,  Sr.,  leased  certain  property  to  E. 
F.  Kinchley,  on  the  eighteenth  day  of  September,  1850,  for 
ihe  terra  of  one  year  from  November  1st,  with  the  privilege 
of  renewing  the*  same  for  five  years,  stipulating  that  the  les- 
see should  on  or  before  the  first  day  of  August  in  each  year, 
tender  to  the  said  H.  F.  Willink,  four  promissory  notes,  with 
good  endorsers,  for  the  rent  of  the  ensuing  year. 

2d.  That  if  at  the  expiration  of  the  lease  the  lessees 
should  desire  to  rent  the  said  property  for  another  year,  it 
might  be  done  by  tendering  four  notes  as  aforesaid,  endorsed 
as  before,  for  the  rent  of  the  ensuing  year,  said  notes  to  be 
tendered  on  or  before  the  first  day  of  August,  as  befora 

dd.  E.  F.  Kinchley,  some  time  in  the  year  1853,  assigned 

VOL.   XXI.   7 
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said  lease  to  Robert  Austin  and  by  Austin  to  Roberts  oa 
June  9th,  1856. 

4th.  After  said  assignments,  and  uatil  the  first  of  Augjust, 
1855,  the  terms  of  the  lease  were  complied  with,  by  the  tend- 
er and  acceptance  of  the  notes  of  E.  F.  Kinchley,  endorsed 
as  required  by  the  terms  of  the  lease. 

5th.  The  lease  expired  on  the  first  day  of  November,  1855» 
unless  renewed  for  one  year  by  a  compliance  with  its  terms. 

6th.  Un  or  before  the  first  day  of  August  1855,  JcfiTerson 
Roberts,  tendered  his  own  note  with  good  endofsets,  endorse 
ed  for  the  rent  of  the  ensuing  year,  which  Wfu$  refused  by 
Willink. 

7th.  The  notes  of  Kinchley  endorsed  for  the  said  rent 
were  not  tendered. 

It  is  agreed  between  counsel  for  both  parties  that  the 
above  state  of  facts  is  correct,  and  that  on  said  facts  argu- 
ment shall  be  had,  whether  Koberts,  the  said  assignee,  is  en- 
titled to  the  possession  of  said  premises  for  the  current  year, 
or  whether  the  lease  did  not  expire  on  the  first  of  November, 
1855,  by  the  failure  to  comply  with  its  terms. 

It  is  further  agreed,  that  the  rents  due  by  the  several  ten« 
ants  now  in  possession,  shall  be  held  up  to  await  the  decis- 
ion of  said  cause.  Any  tender  of  rent  by  Roberts  being 
waived  without  prejudice  to  either  party. 

JOHN  M.  GUERARD, 

Defendant's  Attorney. 
WARD  &  OWENS, 

PlaintifPs  Attorney. 


I^xLASE* 


«  GEORGIA, 
Chatham  Countt. 


} 


**  This  indenture,  made  this  eighteenth  day  of  September, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fi& 
ty,  between  Henry  P.  Willink,  Senior,  of  the  City  of  Savan- 
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nab,  on  the  one  part;  and  Edward  F.  KinchJey,  now  of  the 
City  of  Augusta,  of  the  second  pait, 

Witnesseth,  that  the  said  party  of  the  first  part,  for  and 
in  consideration  of  the  covenants  and  agreements  hereinafter 
and  by  these  presents  mentioned,  to  be  kept  by  the  party  of 
the  second  part,  doth  grant  lease  and  to  farm  let,  unto  the 
ftaid  party  of  the  second  part,  all  that  wharf  lot  in  the  city  of 
Savannah  known  as  Willink's  wharf,  commencing  at  the 
Union  Perry  wharf  and  running  three  hundred  and  thirty 
ftet  east  on  Savannah  river  to  Lamat's  wharf,  and  extend- 
ing  south  to  IJay  street  continued,  save  the  south-west  cor- 
ner as  now  in  possession  of  the  Savannah  Gas  company, 
with  ail  the  buildings  on  the  same,  save  the  one  on  the  sotlth 
side  nearest  tlie  part  of  said  lot  in  possession  of  the  Savan- 
nah Ga3  company,  and  now  occupied  as  a  Block  shop,  to- 
gether with  all  and  singular  the  appurtenances  thereto  be- 
longing or  in  any  wise  appertaining,  to  have  and  to  hold  the 
said  wharf  lot  and  buildings  with  the  appurtenances,  unto 
the  said  party  of  the  second  part,  from  the  first  day  of  No- 
vember next,  for  t!ie  full  end  and  term  of  one  year,  then  next 
ensuing.  And  the  said  Edward  F.  Kinchley,  for  himself,  his 
executors  and  administrators,  doth  by  these  presents,  covenant 
and  agree,  well  and  truly  to  pay  to  the  said  Henry  F.  Willink, 
liis  executors  and  administrators,  the  full  and  just  sum  of  two 
thousand  dollars  per  annum,  during  the  term  aforesaid,  in 
equal  quarterly  payments  of  five  hundred  dollars,  the  first 
payment  to  be  made  on  the  first  day  of  February  next  And 
the  said  Henry  F.  Willink,  party  of  the  first  part,  for  himself, 
his  heirs,  executors  and  administrators,  covenants  to,  and 
with  the  said  Edward  F.  Kinchley,  party  of  the  second  part, 
that  he,  the  said  Henry  F.,  will  for  each  and  every  year,  for 
the  term  of  five  years,  next  succeeding  the  first  day  of  No- 
vember, eighteen  hundred  and  fifty-one,  if  desired  by  the 
8ud  Edward  F.,  renew  the  lease  upon  the  same  conditions 
and  covenants  as  are  herein  contained;  Provided  neverthe-* 
less,  that,  th3  said  Edward  F.  shall  on  or  prior  to  the  first 
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d^y  of  August,  in  each  and  every  year  of  the  said  fire  yean, 
offer  to  the  said  Henry  F.  four  promissory  notes,  with  good 
snd  sufficient  endorsers  thereon,  for  Ave  hundred  dollari 
each,  payable  on  the  first  days  of  Februarj-,  May,  August 
and  November,  respectively,  of  the  year  next  ensuing,  said 
promissory  notes,  being  the  annual  rent  of  two  thousand 
dollars,  due  and  payable  as  aforesaid.-  And  provided,  that, 
die  said  Edward  F.  may  terminate  the  lease  and  decline  re- 
newal thereof  at  the  expiration  of  any  year  of  the  said  live 
7ear».  And  that  the  said  Henry  F.  doth  further  covenant 
to  and  with  the  said  Edward  F.,  that  for  and  during  the 
term  of  the  aforesaid  lease,  or  so  lon^  as  the  said  lot  and 
premises  are  kept  by  the  said  Edward  F.,  that  the  said  Hen- 
ry F.  will  keep  the  wharf,  lot  and  buildings  in  good  and 
proper  repair,  by  repairing  all  injuries  resulting  from  ordina- 
ry wear  and  tear  and  decay.  And  the  said  Henry-  F.  further 
covenants  to,  and  witli  the  said  Edward  F.,  that  he  will  r^ 
move  the  house  at  present- occupied  as  a  Hlock  shop,  in  this 
lease  reser\'ed,  within  fifteen  days  after  his  receipt  of  a  writ- 
ten notification  to  that  effect,  from  the  said  Edward  F.,  or  that 
the  same  shall  pass  into  the  use  and  possession  of  the  said 
Edward  F.,  in  the  same  manner  as  tlie  other  property  in  this 
lease  demised.  And  the  said  Henry  F.  doth  further  cove- 
nant to  and  with  the  said  Edward  F.,  that  at  the  expiration 
nf  tbe  five  years  herein  mentioned,  tiiat  is  on  the  first  day  of 
November,  in  the  year  one  thousand  eia^lit  hundred  and  fifty- 
six,  that  he  the  said  Henry  F.  will  make  and  execute  to  and 
witii  the  said  Edward  F,,  a  l<*ase  similar  to  these  presents, 
save  and  except  that  the  said  Edward  shall  pay  annually  for 
said  lot  and  premises,  (and  a  covenant  thereof  in  said  lease 
to  be  inserted,)  the  highest  amount  which  any  responsible 
person  shall  bona  fide  offer  as  an  annual  rent  for  said  lot 
•  and  premises.  And  the  said  Edward  F,  doth  covenant  with 
ttie  said  Henry  F,  that  if  the  rentes  above  mentioned  shall  re- 
.main  unpai4  for  the  space  of  three  days,  next  after  the  peri- 
ed  wherein  the  samo  ought  to  be  paid^  as  above  specified, 
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that  then  and  in  that  case,  it  shall  and  may  be  lawful  ^r 
the  said  Henry  F.,  his  executors  and  administrators,  into  and 
upon  the  said  premises*,  and  every  part  and  parcel  thereof, 
in  the  name  of  the  whole,  to  re-enter  and  the  same  to  have 
again,  repossess  and  enjoy,  and  the  occupier  or  occupiers  of 
said  demised  premises  from  thence  utterly  to  expel,  remove 
and  put  out;  and  further  the  said  Edward  F.,  his  executors 
and  administrators,  shall  and  will  deliver  peaceable  posses- 
sion of  the  said  premises  in  the  same  good  order  as  they  are 
now,  fire,  ordinaiy  decay,  and  unavoidable  accidents  except- 
ed, at  the  full  end  and  expiration  of  this  lease  or  the  renew- 
al, if  such  renewals  are  desired  by  the  said  Edward  F.,  to 
the  said  Henry  F.,  his  executors;  administrators  or  assigns. 
In  witness  whereof,  the  parties  to  these  presents  have  here- 
unto set  their  hands  and  seals,  on  the  day  and  year  first 
above  written. 

H.  F.  Wn.LINK,  [l.  s.] 
E.  F.  KINCHLEY,  [u  s.] 

Per  R.  AUSTIN,  Atty. " 

Signed,  Sealed  and  delivered  in  the  presence  of 
William  J.  Hart  v. 
W.  Wbiout. 
R.  Raifori),  j.  p. 

It  was  also  admitted  that  the  several  renewals  of  said 
lease  were  made  in  these  words :  (except  that  the  dates,  con- 
tained  in  each  of  said  renewals,  were  changed  to  suit  the 
years  in  which  said  renewals  were  respectively  made.) 

**The  said  Edward  F.  Kinchley,  the  lessee  in  the  foregoing 
lease,  having  desired  from  the  said  Henry  F.  Willink,  the  les- 
sor, a  renewal  of  said  lease,  and  having  prior  to  the  first  day 
of  August  1851,  tendered  to  the  said  Henry  F.  four  promis- 
sory notes  with  good  and  sufficient  endorsers  thereon,  for 
five  hundred  dollars  each,  payable  on  the  first  day  of  Febru- 
ary, May,  August  and  November,  respectively,  of  the  year 
next  ensuing,  the  said  lease  is  revived,  renewed,  confirmed 
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and  ratified,  for  the  year  from  the  first  day  of  November 
tfext,  with  all  the  covenants  and  conditions  in  said  lease 
written.  Witness  our  hands  and  seals  this  31st  day  of  July, 
A.  D.  1851. 

«  H.  F.  WILLINK,    [l.  s.] 
E.  F.  KINCHLEV,  [u  s.] 

Peril.  AUSTIN,  Atty." 
"  In  presence  of 

T.    J.    KiNCHLET. 

W.  H.  Fkazbb.  " 

After  hearing  argument,  Judge  Fleming  decided  that  the 
tender  of  Roberta  Notes,  with  good  endorsers,  was  not  a 
compliance  with  the  terms  of  the  lease.  That  Willink  had  a 
right  to  insist  upon  Kinchley's  notes,  and  these  only,  and 
these  not  being  offered  prior  to  the  fii*st  of  August,  that  the 
lease  expired  on  the  first  day  of  November  1855,  by  the 
failure  to  comply  with  its  terms;  and  sustained  the  plaintiffs 
right  of  recovery  for  use  and  occupation  &c. 

Whereupon  counsel  for  defendant  excepted  and  assigns 
for  error. 

Ist  That  the  Judge  erred  in  deciding  that  under  the  cov- 
enant for  renewal  contained  in  said  lease,  the  notes  of  Ed- 
ward F.  Kinchley  endorsed  by  good  and  sufficient  endors- 
ers were  required  to  be  tendered. 

2d.  That  said  Judge  erred  in  deciding  that  the  covenant 
for  renewal  contained  in  said  lease  was  not  complied  with, 
by  the  tender  of  the  notes  of  Jefferson  Roberts,  endorsed  by 
good  and  sufficient  endorsers. 

3d.  That  the  Judge  erred  in  deciding  that  the  said  lease 
expired  on  the  first  day  of  November  1855,  by  the  failure  to 
comply  with  its  terms. 

John  M.  Guerarp,  for  plaintiff  in  error. 
Ward  &  Owe>'s  for  defendant  in  error. 
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By  the  Court. — McDokald,  J.  delivering  the  opinion. 

This  case  depends  on  the  construction  which  ought  to  be 
placed  on  the  covenants  in  the  lease.  The  lease  was  assign- 
ed ;  and  the  question  is  whether  the  defendant  in  error  was 
bound  to  receive  the  notes,  with  good  endorsers,  tendered  by 
Roberts  on  or  before  the  first  day  of  August,  1855,  for  the 
rent  E.  F.  Kinchley,  the  lessee,  expressly  covenants 
and  agrees,  well  and  truly  to  pay  to  H.  F.  Willink,  the 
lessor,  his  executors  and  administrators,  the  full  and  just 
sum  of  two  thousand  dollars  per  annum,  during  the  time 
covered  by  the  lease,  in  equal  quarterly  payments  of  five 
hundred  dollars.  He  was  bound  by  this  covenant,  notwith- 
standing the  assignment  of  the  lease.  Jltiriol  vs.  Mills  4 
Penn.  Rep.  94. 

The  defendant  covenanted  to  renew  the  lease,  upon  the 
same  conditions  and  covenants  as  in  that  lease  contained, 
for  each  and  every  year,  for  the  term  of  five  years  next  suc- 
ceeding the  first  day  of  November,  eighteen  hundred  and 
fifty-one,  provided  nevertheless,  that  the  said  Edward  F. 
Kinchley  ^should,  on  or  prior  to  the  first  day  of  August,  in 
each  ^and  every  year  of  the  five  years,  offer  to  the  said 
Henry  F.  four  promissory  notes,  with  good  and  sufficient  en- 
dorsers thereon,  for  five  hundred  dollars  each,  payable  on 
the  first  day  of  February,  May,  August  and  November,  resr 
pectively,  of  the  year  next  ensuing,  said  promissory  notes, 
being  the  annual  rent  ot  two  thousand  dollars  due  and  pay- 
able as  aforesaid.  The  only  objection  to  the  tender  was, 
that  the  notes  tendered  were  not  the  notes  of  £.  F.  Kinch- 
ley. 

[1.]  The  contract  must  be  construed  by  the  words,  un- 
less there  be  some  reason  for  taking  the  cose  out  of  this  first 
great  rule  for  the  construction  of  contracts.  Both  parties 
have  signed  the  lease,  and  the  covenant  of  Kinchley  is  ^  to 
offer'*  to  WiXXivSii  four  promissory  notes  with  good  and  ssv^- 
dent  endorsers  thereon^  ^c.    Willink  covenanted,  on  his 
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part,  upon  such  offer,  to  renew  the  lease  upon  the  same 
conditions  and  covenants  as  were  contained  in  the  original 
lease.  The  lease  was  assigned  and  the  assignee,  standing  in 
Kinchley's  place,  entitled  on  the  one  hand  to  the  benefits, 
and  on  the  other  subject  to  all  the  liabilities  of  the  covenants 
in  the  lease,  offered  four  promissory  notes  with  good  and 
s^/ffficUht  endorsers  thereofi,  and  claimed  a  renewal  of  tlie 
lease.  Here  was  a  literal  compliance  with  the  terms  of  tiie 
covenant  But  it  is  insisted  that  Willink  was  entitled  to 
Kinchlejfs  notes  endorsed  &c.  Kinchley  did  not  covenant 
to  make  and  offer,  nor  to  offer  his  four  promissory  notoi. 
There  may  have  been  good  reasons  why  he  did  not  so  stip- 
ulate, and  there  are,  apparent  on  the  face  of  the  lease,  good 
reasons  why  Willink  did  not  require  it,  for  he  had  the  per- 
sonal guarantee  of  Kinchley  in  the  express  covenant  in  the 
lease,  and  he  had  the  power  to  require  notes  with  good  and 
sufficient  endorsers. 

[2.]  It  is  sufficient,  however,  to  say,  that  it  was  the  contract 
of  the  parties,  as  we  have  shown,  and  we  have  no  power  to 
interpose  terms  which  impose  obligations  not  warranted  by 
the  contract  as  expressed.  ^      , 

Let  the  Judgment  of  the  Court  below  be  reversed. 


No.  14. — Jambs  W.  Jones,  plaintiff  in  error,  t;^.  The  Cen- 
TRAi.  Railboad  and  Banking  Compant  of  Georgia^  (les- 
sees of  theAugusta  and  Waynesboro  Railroads,)  defend- 
ants in  error. 

[1.]  The  fifth  section  of  the  Act  of  1S47,  "to  define  the  KabiUties  of  the  aevertl 
Railroad  Compam^a  pf  this  State,  for  injury  to  or  deatructioii  of  live  stock. 
Of  other  property,"  &c.f  is  repealed  by  the  Act  of  1854,  **to  define  the  liabili. 
ties  of  the  several  Railroad  Companies  of  this  State,  for  injury  to,  or  destroc* 
tion  of  live  stock,**  fice. 
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Case  in   Chatham   Superior  Court     Decision  by  Judge 
Fjlemino.     May,  1856. 

This  was  an  action  brought  by  James  W.  Jones,  plaintiff, 
against  the  Central  Railroad  and  Banking  Company  of  Geor- 
^a,  lessees  of  the  Augusta  and  Waynesboro  Railroad,  under 
the  fifth  section  of  the  Act  of  1847.  That  section  is  in  these 
words:  ^Before  entering  on  his  duties,  the  engineer  shall 
take  and  subscribe  an  oath  to  render  a  true  account  to  the 
«gent  at  the  depot  as  above  required  of  all  property  damaged 
as  aforesaid,  and  any  Railroad  company  employing  an  engi* 
neer  to  whom  such  oath  has  not  been  administered,  shall  pay 
each  and  every  land  owner  through  whose  land  the  road 
runs,  at  the  rate  of  five  dollars  per  mile  for  each  and  every 
trip  through  said  land.''    See  CobVs  Dig.  p. 

Plaintiff  alleged  in  his  declaration  that  on  or  about  the 
5th  May,  1852,  the  Augusta  and  Waynesboro  Railroad  \^'as 
leased  to  the  Central  Railroad  and  Banking  Company,  and 
that  said  lessee  on  that  day  commenced  nmning  a  regular 
train  of  cars  on  said  road,  from  Millen  to  the  town  of  Waynes- 
boro; that  from  that  time  up  to  the  day  on  which  his  suit 
was  instituted,  the  defendant  (lessee  as  aforesaid)  has  not 
administered  the  oath  prescribed  in  said  5th  section,  to  any 
of  the  engineers  in  their  employ  on  said  roads.  He  further 
alleges  that  he  is  a  land  owner  in  tlie  county  of  Burko,  and 
that  said  Road  is  located  upon  and  runs  over  his  land  for  the 
distance  of  one  mile  and  a  quarter,  and  that  from  the  5th 
May,  1852,  to  1st  April,  1854,  the  defendant  (lessee  as  afore- 
said) ran  one  train  on  said  road  over  his  land,  twice  a  day, 
which  at  the  rate  of  five  dollars  per  mile  for  each  trip  would 
amount  to  the  sum  of  nine  thousand  four  hundred  and  fifty 
doUar&  That  firom  the  Ist  April,  1854,  to  the  12th  Decem- 
ber, 1854,  (the  day  of  the  eommencement  of  this  suit,)  de- 
fendant had  run  two  trains  twice  every  day,  which  at  the 
rates  of  five  dollars  per  mile  for  every  trip,  would  make  the 
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sum  of  six  thousand  four  hundred  dollars,  which  added  to 
the  first  above  named  sum,  amounted  to  fifteen  thousand 
eight  hundred  and  fifty  dollars,  and  which  plaintiff  demands 
as  due  to  him  from  defendant,  and  therefore  he  brings  his 
suit,  &c 

The  defendant  pleaded  the  general  issue. 

Upon  the  trial  before  the  jury,  plaintiff  submitted  his  tes- 
timony in  proof  of  the  allegations  of  his  declaration  and 
closed.  Whereupon  defendant's  counsel  moved  for  a  non- 
suit, on  the  following  grounds: 

1st  Because  the  5th  section  of  the  Act  of  1847,  is  uncon- 
stitutional in  this;  1.  That  it  contains  matter  different  firom, 
and  not  embraced  in,  its  title;  2.  That  it  is  a  violation  of  the 
8th  article  of  the  amendments  to  the  Constitution  of  the 
United  States,  which  prohibits  excessive  fines  and  cruel  and 
unusual  punishments ;  3.  That  it  impairs  the  obligation  of 
contracts,  and  is  destructive  of  vested  rights. 

2d.  Because  the  whole  of  said  Act  of  1847  is  repeated  by 
the  subsequent  Act  of  1854. 

3d.  Because  plaintiff  failed  to  prove  that  he  was  a  land 
^wner^  through  whose  land  the  road  runs. 

4th.  Because  if  plaintiff  has  proven  that  he  is  a  land  otvn-- 
ety  and  that  the  road  runs  through  his  land,  his  redress  is 
against  the  Augusta  and  Waynesboro  Railroad  Company^ 
and  not  against  defendant 

After  hearing  argument,  his  Honor  the  presiding  Judge 
sustained  the  motion  and  non-suited  plaintiff,  on  the  grounds; 
1.  That  the  5th  section  of  the  Act  of  1847,  was  nnconstitn- 
tionaL  because  it  contains  matter  different  finom,  and  not  em- 
braced in,  the  title  of  said  act;  2.  That  the  5th  section  of  the 
act  of  1847,  was  repealed  by  the  subsequent  Act  of  1854. 

To  which  decision  counsel  for  plaintiff  excepted  and 
signs  error. 

JomM  AKB  Stueois,  for  pUuMtiff  in  error. 
^  A.  GoADoir,  for  defendant  in  error.   . 
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By  the  Court — ^Bewning,  J.  delivering  the  opinion. 

The  question  is,  was  the  non-suit  right  ? 

The  non-suit  was  right  if  thf^  fifth  section  of  the  Act  of 
I847y  ''to  define  the  liabilities  of  the  several  Railroad  C^m<- 
panies  of  this  State,  for  injury  to,  or  destruction  of  live  stock/* 
kc,  was  repealed  by  the  act  of  1854,  ^'to  define  the  liabili- 
ties oi  the  several  Railroad  Companies  of  this  State,  for  in- 
jury to,  or  destruction  of  live  stock,"  &c. 

The  Act  of  1847,  prescribed  a  particular  mode  of  redress 
for  the  injury  or  destruction  of  live  stock,  and  other  property, 
by  the  Railroad  companies. 

The  fifth  section  of  the  act  was  merely  in  part  prescrip- 
tion of  that  mode.  That  section  was  as  follows :  ^Before 
entering  on  his  duties,  the  engineer  shall  take  and  subscribe 
an  oath  to  render  a  true  account  to  the  dgent  at  the  depot,  as 
above  required,  of  all  property  damaged  as  aforesaid ;  and 
any  Railroad  Company  employing  an  engineer  to  whom  such 
oath  has  not  been  administered,  shall  pay  each  and  every 
land  owner  through  whose  land  the  road  runs,  at  the  rate  of 
five  dollars  per  mile,  for  each  and  every  trip  through  said 
land."     CobVa  Dig.  399. 

This  section  was  merely  a  part  of  the  means  or  mode  ta- 
ken, to  accomplish  the  end  in  view,  which  was  redress  for 
the  injuring  of  live  stock. 

The  act  of  1854,  prescribed  a  diflferent  mode  for  accomp- 
lishing the  same  object.  Its  language  is,  ^  that  from  and  after 
the  passage  of  this  act,  the  several  Railroad  Companies  in 
this  State  shall  be  held  liable,  under  the  rules  hereinafter 
prescribed,"  &c  And  then  it  proceeds  to  prescribe  rules  en- 
tirely inconsistent  with  those  prescribed  by  the  Act  of  1847, 
that  is  to  say,  it  prescribes  a  mode  of  redress  that  is  incon- 
sistent with  the  mode  of  redress  prescribed  by  the  Act  of 
1847.     ^cta  of  1854,  p.  93. 

The  consequence  is,  that  it  repeals  that  mode,  and  tliere- 
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fore  repeals  the  fifth  section  of  the  act,  as  included  in  that 
mode. 

And  this  conclusion  derives  support,  if  it  needs  any,  from 
this,  that  the  Legislature  in  p&ssing  these  two  acts^  and  the 
act  of  1843,  on  the  same  subject,  manifestly  could  not  have 
intended  to  furnish  these  diflerent  new  modes  of  redress,  but 
must  have  intended  by  trying  one  mode  after  another,  finally 
to  perfect  a  mode  and  make  that  the  only  one. 

This  being  so,  the  non-suit  was  right 

And  if  the  non-suit  was  right  for  a  reason  so  sufficient  as 
this,  it  becomes  unnecessary  to  enquire,  whether  it  was  not 
also  right  for  the  other  reasons  assigned  in  the  bill  of  excep- 
tions. 

Judgment  affirmed 


No,  15. — ^Augustus  Bonafd,  plaintiff  in  error,  vs,  Feak- 

cis  Sorrel,  defendant  in  error. 

[1.]  Unliquidated  damageti  cannot  he  pleaded  by  way  of  act  off,  eitker  ml  law 
or  in  equity,  unleMA  there  »  some  und(*r»tanding  b«itween  the  partiea  expresa 
or  implied,  under  which  tht*  d«r(en<*o  ran  l>e  let  in;  or  some  special  case 
made  by  the  Rill,  a«  the  inHolvracy,  noii  residence  of  the  riaintilT&c. 

In  Equity,  in  Chatham  Superior  Court  Tried  before 
Judge  FLEMiNa  at  June  term  1856. 

This  bill  was  filed  by  Augustus  Bonaud  against  Francis 
Sorrel,  and  alleges  that  on  the  6th  of  June  1854,  by  Indent- 
ures of  that  date,  defendant  leased  to  complainant  two  stores 
with  die  cellars  under  them,  in  a  building  on  Bay  and  Bull 
streets  in  the  city  of  Savannah,  for  tiie  term  of  three  years 
from  the  1st  NoTcraber  1854,  for  the  annual  sum  of  two 
thousand  five  hundred  dollars,  to  be  paid  quarterly.    That 
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complainant  on  said  1st  November  1851  went  into  posses* 
sion  of  the  premises  and  occupied  the  same  by  himself  or 
under  tenants  until  the  11th  day  of  November  1855,  paying 
the  rent  therefor  as  it  became  due.  That  on  this  last  men- 
tioned day,  a  fire  occurred  in  a  part  of  the  building  not  occu- 
pied by  complainant,  doing  considerable  damage  to  a  por« 
tion  of  the  roof,  but  little  or  no  damage  to  that  part  of  the 
building  or  roof  over  the  stores  occupied  by  him,  and  that 
said  roof  could  have  been  repaired  without  incommoding 
complainant  in  that  portion  of  the  building  which  he  ix?cu- 
pied. 

The  bill  charges  that  notwithstanding  this,  and  his  objec- 
tion and  protest  thereto,  defendant  proceeded  to  make  exten- 
sive repairs,  additions  and  alterations  in  and  to  said  premi- 
ses, adding  on  a/ourih  atory  to  the  entire  building  and  ex- 
tending a  new  roof  over  the  same:  lie  alleges  that  said  ad- 
ditions were  not  necessary  to  his  business,  and  that  while 
said  work  was  going  on  his  goods  were  exposed  and  injur- 
ed, that  the  obstructions  by  brick,  mortar  and  materials,  and 
the  long  continuance  of  the  work,  occasioned  by  said  addi- 
tions, resulted  in  serious  loss  and  injury  to  his  business,  be- 
ides  the  loss  of  rent  from  under  tenants. 

The  damage  thus  occasioned,  complainant  estimates  at 
four  thousand  dollars  more  thuu  sufficient  to  pay  the  wliole 
rent  due  or  to  become  due  for  the  residue  of  the  term. 

Tlie  bill  further  slates  that  defendant  has  instituted  suit 
against  him  for  the  rent  due  for  the  quarter  ending  1st  Feb- 
ruary 1856,  and  threatens  other  suits  as  said  rent  becomes 
due.  The  bill  prays  that  said  suit  be  enjoined;  that  an  ac- 
count be  taken  of  the  damages  which  Iw-  has  sustained  by 
the  alleged  wrongful  and  illegal  acts  of  the  defendant,  and* 
an  offer  to  pay  any  diti'erence  which  may  be  found  against 
him. 

Upon  hearing  the  bill,  \*rrified  by  Mllidavit,  Judge  Flemino 
ordered  an  injunction  to  issue,  IfUh  May,  lS5fJ. 

The  answer  admitted  the  lease  referred  to  in  the  bill,  the 
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oecnpation  of  the  premises  by  complainant,  but  denied  that 
hq  had  any  authority  to  sublet  the  same  or  any  part  thereof^ 
without  defendant's  permission  in  writings  which  was  never 
asked  for  or  given ;  and  that  complainant's  claim  to  dama- 
ges from  a  loss  of  rent  from  sub-tenants  is  unfounded. 

The  answer  further  admits  that  a  fire  did  occur  as  stated 
in  the  bill,  and  that  a  new  roof  and  an  additional  story  was 
put  upon  the  said  building,  but  denies,  that  the  roof  was  put 
en  by  advice  of  defendant  or  at  his  suggestion,  but  the 
same  was  done  at  the  instance  of  the  agents  of  the  In* 
surauce  companies,  by  whom  said  building  was  insured. 
That  after  said  agents  had  decided  to  put  on  a  new  roof  over 
the  whole  building,  defendant  admits,  that  he  made  a  con- 
tract with  a  workman  for  the  addition  of  another  siory^ 
while  said  roof  was  ^flf;  as  such  addition  at  that  time  and 
under  the  circumstances  could  be  done  at  one  half  the  ex- 
pense, that  it  could  be  afterwards  done  for,  by  having  the 
entire  roof  to  remove.  But  defendant  denies  that  complain- 
ant sustained  any  injury  from  said  repairs  or  the  erection  of 
naid  fourth  story;  that  the  time  consumed  in  adding  on  said 
story  was  short,  not  more  than  three  weeks ;  and  that  he  of- 
fered to  permit  complainant  to  remove  his  stock  of  goods 
until  the  completion  of  said  work,  and  to  release  him  from 
all  rent  from  the  time  of  the  fire  until  said  repairs  were  fin- 
ished, which  complainant  declined  to  do.  He  denies  that 
complainant's  goods  were  injured,  or  that  he  lost  any  cus- 
tomers or  trade  by  the  obstructions  complained  of,  or  that  he 
is  entitled  to  any  account  or  any  deduction  from  his  rent. 
That  he,  defendant,  is  perfectly  solvent  and  able  to  respond 
.to  any  judgment  which  in  a  Court  of  law  may  be  rendered 
against  him:  and  refers  in  support  of  his  answer  to  several 
affidavits,  of  the  agents  of  the  Insurance  companies,  and  me- 
chanics employed  in  the  repairs  of  the  house. 

Upon  the  filing  of  said  answer  defendant's  counsel  moved 
for  a  dissolution  of  the  injunction,  and  after  argument  had, 
the  Judge  granted  the  motion  to  dissolve  the  injunction  and 
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dUmissed  complaiDant's  bill  with  costs,  and  couusel  for  com* 
piainant  excepted* 

Haabsh  &  Lawtok,  for  plaintiff  in  error. 
•Wabo  fc  OwBSs^  for  defendant  in  error. 

Bg  the  Court. — ^Lumpkih,  /.  delivering  the  opinion. 

Without  reviewing  the  propositions  laid  down  by  the 
counsel  for  the  plaintiff  in  error  or  the  authorities  by  which 
he  seeks  to  sustain  them,  we  ask  what  equity  is  there  in  this 
bill  ? 

The  general  rule  is  incontrovertible  }>oth  at  law  and  in 
equity  that  unliquidated  damages,  cannot  be  pleaded  by  way 
of  set-off  unless  there  is  some  understanding  l>etween  the 
parties,  express  or  implied,  under  which  the  defence  can  be 
let  in,  or  some  special  case  made  by  the  bill,  as  the  Insolv- 
ency, non-residence,  &c,  of  the  plaintiff:  and  nothing  of  this 
sort  exists  here.  Indeed,  we  are  at  liberty  to  assume,  what 
we  suppose  to  be  true  in  point  of  fact,  that  Sorrel  resides  in 
the  city  of  Savannah ;  and  is  fully  able  to  pay  all  damages 
which  may  be  recovered  against  him  by  Bonaud. 

And  the  remedy  of  Bonaud  at  law  is  not  only  full  and  ade- 
quate, but  even  more  complete  than  in  equity.  He  had  no- 
thing to  do,  but  to  bring  his  action  for  damages  on  account 
of  the  alleged  disturbance  of  his  lease;  and  long  before  a 
recovery  could  have  been  had  for  the  rent,  he  could  have 
had  his  judgment  to  meet  the  plaintiff's  demands,  that  is, 
provided  always,  he  was  entitled  to  obtain  a  judgment 

We  can  see  serious  difficulty  and  mischief  resulting  from 
the  course  contemplated  by  this  Bill  Before  the  last  install- 
ment for  rent  falls  due,  Bonaud  might  be  evicted  under 
paramount  title;  and  what  then  would  be  the  condition 
of  the  decree  against  him,  for  the  whole  amount  of  the  rent 
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present  and  prospective?  Again,  to  show  the  injustice  of 
such  a  procedure,  blending  a  claim  for  rent  with  a  claim 
for  damages,  Judge  Flemixo,  very  pertinently  proposes  the 
interrogator^^  suppose  Bonaud  succeeds  in  establishing  his 
claim,  to  $4,000  for  damages,  ought  he  not  to  be  allowed  to 
collect  it  forthwith  ?  And  would  it  be  right  to  deduct  from 
that  amount  rent  not  yet  due?  And  thus  make  the  tenafft 
pay  in  advance.  So,  on  the  other  hand  if  you  do  not  d^uct 
it,  Sorrel  will  be  injured  for  otherunse  how  can  he  get  it,  as 
he  is  under  an  injunction  not  to  sue  ?  *' 

As  to  the  other  ground  upon  which  the  interposition  of 
chancer)^  is  invoked,  namely,  that  it  will  prevent  a  mulitplic- 
ity  of  suits,  we  do  not  feel  its  force.  One  suit  will  settle  Bo- 
naud's  claim  for  damages:  and  by  paying  the  rent  as  it  falls 
due,  quarterly  suits  at  the  instance  of  the  landlord,  will  be 
entirely  prevented. 

It  is  supposed  that  the  case  in  2  Schools  and  I^r^y  403, 
wo/e,  is  an  authority  in  conflict  with  the  general  doctrine  so 
strongly  laid  down  by  Chancellor  Kent  in  3  Johns,  eh.  Kep, 
358,  ib.  575,  576  ;  4  ib.  287  and  by  Chancellor  Walworth  in 
8M  Paige  597,  that  there  is  no  case,  to  be  found,  where  un- 
certain damages  have  been  set  ofl',  growing  out  of  a  breach 
of  covenant,  there  being  no  express  or  implied  agreement 
growing  out  of  the  transaction,  and  no  special  cause  shown. 
But  in  this  verj-  case,  so  confidently  relied  on,  the  arbitra- 
tors by  their  award  ascertained  the  unliquidated  damages 
And  so  Judge  Story  treats  this  exceptional  case,  in  discours- 
ing upon  this  subject     ("Eg.  Jur.p.  927  §.  1436  note. 

Judgment  affirmed. 
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No,  16, — John   Dillon,  plaintiff  in   error,  vs.  Hisam  W. 

Mattox,  defendant  in  error. 


p.]  Thm  eertificmte  of  a  County  Surveyor  that  •  tract  of  had  had  beea  aurreyed 
aad  raaurveyed  it  not  admitaiUe  ia  evidence  to  prove  poaaeasioa. 

pL]  The  resurvey  of  a  tract  of  Faad,  or  entering  on  a  tract  of  land  for  the  pnr- 
poae  of  making  a  aurvey,  is  not  evidence  to  support  an  adverae  poaacsaioa. 


Action  to  recover  land,  in  Bryan  Superior  CouH  Tried 
be£>re  Judge  Flsxino,  December  Term,  1856. 

This  action  was  brought  by  Dillon,  the  plaintiff,  against 
Mattox,  the  defendant,  for  the  recovery  of  three  hundred 
acres  of  land  situated  in  the  county  of  Bryan. 

Pleas,  die  general  issue  and  Statute  of  Limitations.  The 
possession  by  defendant  was  admitted. 

The  main  and  only  question  in  the  case  arose  upon  the 
admissibility  of  certain  evidence  on  the  part  of  plaintiff  He 
f  rst  introduced  a  grant  from  the  State  to  William  Williams 
of  a  tract  of  land  in  said  county,  containing  three  hundred 
acres,  dated  7th  June,  1835,  and  duly  recorded,  the  bounda- 
ries of  which  corresponded  with  the  description  of  the  loctis 
in  quo  in  the  declaration. 

He  next  offered  a  deed  from  Williams  to  himself,  of  said 
land,  dated  11th  February,  1836,  which  was  admitted 

He  proved  that  the  premises  in  dispute  were  covered  by 
the  plat  and  grant  to  Williams. 

Plaintiff  then  offered,  for  the  purpose  of  showing  that  he 
had  exercised  acts  of  ownership  over  the  premises,  and  as 
evidence  of  possession  in  the  year  1841,  a  plat  of  said  land 
made  on  the  —  day  of  November,  1841,  by  Cyrus  Bird,  the 
County  Surveyor  of  Bryan  county,  to  which  plat  was  at-^ 
tached  the  following  certificate,  viz : 

VOL.  XXL   8 
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^Georgia,  Bhtan  County. 

"  The  above  plat  represents  three  tracts  of  land  owned 
by  John  Dillon,  of  Savannah,  one  300  acre  lot,  granted  lo 
Wm,  Williams,  adjoining  the  Canoochie  river,  also  one^tract 
of  150  acres  granted  to  Wm,  Williams,  one  tract  of  550  acres 
granted  to  Abner  Sweat;  the  above  land  was  surveyed  in 
1832  a«d  1833,  resurveyed  in  November,  184L 

«  By  CYRUS  BIRD,  C.  S." 

He  also  proved  the  signature  of  Bird;  that  he  had  been 
County  Surveyor,  and  was  dead. 

To  the  admission  of  which,  as  testimony,  counsel  for  de« 
fendant  objected,  because  such  aT certificate  could  not  be  ad- 
mitted to  prove  the  facts  therein  recited,  and  was  not  evi- 
4o<iee  in  the  case. 

The  presiding  Judge  admitted  the  pkU  for  the  purpose  of 
proving  the  locus  in  quo,  but  sustained  the  objection  as  to 
the  certificate,  and  ruled  the  same  out  as  illegal  testimony  of 
the  facts  stated  in  it  To  which  ruling  and  decision  plain- 
tiff,  by  his  counsel,  excepted. 

Plaintiff  then  introduced,  as  a  witness,  James  Kennedy^ 
who  testified,  that  in  1846  he  went  with  plaintiff  to  Bryan 
county,  to  superintend  his  hands  in  cutting  wood.  That 
Dillon  told  him  he  owned  four  tltousand  acres  of  land  in 
thut  neighborhood,  and  pointed  out  the  land  in  controversy 
as  a  part  of  it  That  as  agent  for  Dillon  at  that  time,  he  had 
wood  cut  off  the  laud ;  acted  as  agent  six  or  eight  months, 
during  which  time  had  cut  wood  on  the  land  as  occasion 
required ;  had  been  round  the  land  and  knew  the  bounda- 
ries, but  was  no  surveyor.     Did  not  know  how  many  trees 

he  had  cut 

Eaau  Left  testified,  that  he  had  been  employed  under  Ken- 
nedy in  1846,  to  cut  timber  on  the  land  in  dispute  and  ad- 
joining lands;  that  he  knew  tfie  land;  had  once  earned  the 
ehain  when  it  was  surveyed.  Did  not  know  how  much 
timber  was  cut    That  he  was  in  Dillon's  employment  eight 
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years;  had  charge  of  the  land,after  Kennedy  left.  Lived  on 
a  tiact  belonging  to  Dillon,  about  a  mile  and  a  quarter  from 
the  one  in  dispute.  Considered  lie  had  possession  of  the 
tract  in  dispute,  as  much  so  as  the  one  on  which  he  lived. 
Had  cut  wood  upon  it,  but  could  not  say  how  much. 
Plaintiff  here  closed. 

Defendant  introduced, 

1st,  A  grant  from  the  State  to  William  Wilder  for  seven 
hundred  acres  of  land  in  Brj'an  county,  dated  —  day  <^ 
1819. 

2d.  A  deed  from  Wilder  to  Ebeuezer  Jenckes,  of  said  tract, 
dated  —  day  of  June,  1828. 

3d.  A  deed  from  Jenckes  to  Mattox,  the  defendant,  dated 
—  day  of ,  1853. 

4th.  A  survey  made  under  rule  ©f  Court  in  tliis  case,  show- 
ing that  the  grant  to  Wilder  covered  the  land  granted  to 
Williams  in  1835. 

WitlUmi  H.  Edwards  swore  that  he  was  the  surveyor  un- 
der the  rule  of  Court,  and  that  the  plat  produced  in  Court 
was  correct,  and  that  the  Wilder  grant  covered  the  Williams 
grant  Had  lived  near  the  land  all  his  life,  and  had  never 
seen  acts  of  ownership  exercised  over  it  Dillon  had  cut 
some  trees  on  it,  and  had  a  landing  on  it  for  shipping  his 
wood,  but  it  had  also  been  used  by  himself  and  his  father; 
believes  it  was  a  common  landing.  Knows  nothing  of  his 
own  knowledge  of  Wilder,  or  a  bridge  on  the  land. 

Eli  Futch  swore  that  he  know  a  bridge  called  Wilder^s 
bridge  on  the  land  in  dispute.  Wilder  left  Bryan  county 
many  years  ago.  Was  present  when  Edwards  run  the  land. 
Knew  the  land  for  thirty  years,  and  saw  the  bridge ;  no  set- 
tlement on  it,  and  bridge  swept  away  in  1824.  A  poor 
widow  lived  in  a  shanty  on  Dillon's  land,  but  not  on  the 
land  in  dispute. 
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The  testimony  here  closed,  and  under  the  charge  of  the 
presiding  Judge,  the  jury  found  for  the  defendant 

Whereupon  counsel  for  the  plaintiff  tendered  his  bill  of 
exceptions,  and  assigns  for  error,  that  the  Judge  erred  in 
refusing  to  admit  in  evidence  the  plat  and  certificate  thereto 
attached,  made  and  certified  by  Cyrus  Bird,  County  Surveyor, 

Llotd  &  OwExs  for  plaintiff  in  error. 
Harden  Sl  Guerard  for  defendant  in  error. 

By  the  Courty  McDonald,  J,  delivering  the  opinion. 

[1.]  The  certificate  of  the  County  Surveyor  was  admitted 
for  all  that  it  could  legally  prove,  and  perhaps  more*  The 
certificate,  as  an  original  paper,  was  not  evidence.  The  certi- 
fioale  of  the  Surveyor,  so  far  as  the  document  was  concerned, 
oould  do  no  more  than  authenticate  a  copy  from  the  record 
in  his  office,  and  that  might  have  been  submitted  to  the  jury 
to  prove  the  loctis.  This  seems  to  me  to  be  tlie  proper  con* 
siruction  of  the  acts  of  1819  and  1830.  Cobb  272  and  21X 
The  latter  act,  from  which  it  is  claimed  that  official  certifi- 
cates of  matters  of  fact  are  admissible  evidence,  cannot,  in 
my  opinion,  receive  such  a  construction.  The  proviso  would 
forbid  it,  for  it  declares  that  nothing  in  that  act  contained 
'^  shall  be  so  construed,  as  to  prevent  any  Court  to  require 
the  production  of  the  original  to  which  said  certificate  may. 
appertain." 

The  plat  of  the  premises  sued  for,  and  the  certificate  ap- 
pended thereto,  to  prove  that  the  plaintiff  had  exercised  acts 
of  ownership  over  them,  and  that  he  was  in  possession  in 
1841,  were  inadmissible  for  that  purpose.  The  processioning 
of  lands,  or  a  resurvey,  is  not  evidence  of  either  possession 
or  ownership.    They  maybe  evidence  of  metes  and  bounds. 

The  only  case  in  which  the  law  makes  the  plat  of  a  sur- 
vey, when  recorded  and  certified  by  the  County  Surveyor, 
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admissible  as  evidence  of  title,  is  \irii<'n  the  route  of  a  water 
course,  which  is  the  boundary  of  a  tract  of  land,  is  so  changed 
as  to  leave  the  whole  or  part  of  the  tract  of  land  on  the  op- 
posite side  from  that  on  which  it  was  at  the  time  of  the  sur- 
vey, and  the  Co\inty  Surveyor  is  called  on  to  make  an  accu- 
rate survey  of  the  part  of  the  tract  cut  olt     Cobb  718-719. 

[2.]  The  rortificate  contains  statements  which  cannot  be 
proved  in  that  way:  1st  That  the  lands  were  owned  by 
John  Dillon.  2mL  That  they  were  granted  to  the  individu- 
als named.  3d.  That  they  were  surveyed  in  1832-3,  and 
resurveyed  in  1841.  The  first  two  points,  it  is  proper  to  say, 
are  immaterial  in  this  case,  as  the  plaintiff  had  submitted 
competent  evidence  to  the  jury  in  reference  to  the  same  mat- 
ter— ^thc  grant  to  Williams  and  the  deed  from  Williams  to 
plaintiff;  but  the  resurvey  cannot  establish  a  possession  to 
bar  him  who  has  the  rightful  title.  A  possession,  to  have 
that  effect,  must  be  open,  notorious,  visible  and  continued. 
An  entry,  merely  for  resurvey,  is  neither  an  open,  noto- 
rious nor  a  continued  possession,  and  is  perfectly  consistent 
with  an  acknowledgment  of  the  better  title  of  the  other  party* 
To  bar  the  older  title,  there  must  be  a  possession,  such  an 
one  as  may  indicate  to  the  owner  that  there  is  an  adverse 
claimant  of  his  land.  Passing  through  a  tract  of  land,^  or 
around  it,  and  marking  trees,  is  no  such  possession.  It  in 
no  disseizin.  The  Court  was  therefore  right  in  rejecting  the 
evidence,  whether  we  consider  the  mode  of  proof,  or  its  rele- 
vancy to  the  issue;  and  the  judgment  must  be  adirmed. 

Judgment  affirmed. 
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No.  17. — Thomas  M.  Newell  and  Joseph  Brfan,  Adin'r, 
plaintiflT  in  error,  vs,  William  H.  Stiles,  Ex'or,  defend- 
ant in  error. 

[1.]  Equity  will  not  reform  a  contrni't  on  the  ground  of  mii«iake,  unless  th« 
allegations  in  the  bill  are  sufficient  to  show  clearly,  that  it  was  really  by  mis- 
take that  the  parties,  one  and  all,  entered  into  the  contract. 

In  Equity,  in  Chatham  Superior  Court  Decision  by 
Judge  Fleming,  at  chambers,  dlst  April,  1856. 

This  bill  was  filed  by  Thomas  M.  Newell  and  Joseph 
Bryan,  administrator  of  Joseph  Bancroft,  deceased,  against 
William  H.  Stiles,  surviving  executor  and  trustee  under  the 
will  of  Joseph  Stiles,  deceased,  to  restrain  defendant  from 
foreclosing  a  mortgage,  and  for  reforming  the  same. 

The  bill  alleges  that  said  Joseph  Stiles,  deceased,  in  and 
by  his  last  will  and  testament,  amongst  other  things,  devised 
and  bequeathed  a  certain  house  and  lots  ai  Montgomery^  te 
his  executors  to  be  held^and  used  and  appropriated  as  a  place 
of  public  worship.  That  Benjamin  E.  Stiles,  and  defendant 
William  H.  Stiles,  were  appointed  executors. 

fhat  "there  being  but  one  person  residing  at  and  in  the 
vicinity  of  Montgomery,  and  no  means  or  inducement  t^ 
maintain  and  support  a  place  of  public  worship,  and  the  pre^ 
mises  being  in  a  dilapidated  condition,  and  yielding  no  profit, 
in  proceedings  in  equity  instituted  in  Chatham  Superior 
Court  in  1853,  a  judgment  and  decree  was  made,  authorizing 
said  executors  to  sell  the  said  premises,  reserving  a  suita* 
ble  lot  for  public  worship,  and  to  invest  the  proceeds  in  same 
productive  stock,  or  in  such  manner  as  they  may  deem  most 
advantageous  to  enable  them  to  cany  out  the  objects  of  the 
testator." 

That  complainants,  Newell,  and  Joseph  Bancroft,  .became 
the  purchasers  of  the  property  at  private  sale,  from  the  exec* 
utors,  for  the  sum  of  two  thousand  dollars. 
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That  during  the  negotiations  for  said  property,  which  were 
had  with  Benjamin  E.  Stiles  one  of  the  executors,  who  has 
since  died,  k  was  the  agreement  and  understanding  of  the 
parties  that  upon  the  payment  of  i^500  in  cash,  tiie  balance, 
if  secured  by  mortgage  and  the  interest  paid  annually,  could 
stand  over  for  years  and  be  paid  at  convenience,  as  the  pro- 
ceeds of  the  sale  was  for  the  pur))ose  of  investment,  in  order 
to  carry  out  at  some  future  period  the  benevolent  objects  of 
the  testator. 

The  bill  further  charges,  that  five  hundred  dollars  being 
paid  in  cash,  the  parties  went  before  the  defendant,  who  was 
an  attorney  at  law,  to  prepare  and  execute  the  notes  and 
mortgage  for  the  balance.  That  the  notes  were,  by  accident, 
mistake,  or  misconception  of  the  agreement  of  the  parties, 
drawn  payable  one  day  after  date,  and  the  mortgage  to  secure 
the  same  executed  accordingly.  That  defendant  is  now  pro- 
ceeding* to  foreclose  said  mortgages,  notwithstanding  the 
interest  has  been  paid  punctually,  and  the  funds  are  not  wau- 
led to  accomplish  the  wishes  of  the  testator.  The  bill  ])rays 
for  an  injunction  and  a  reform  of  the  instrument 

The  answer  admits  the  charges  of  the  bill  as  to  the  will 
of  Joseph  Stiles ;  the  decree  of  chancery  authorizing  the 
sale  and  the  purchase  as  therein  stated ;  but  denies  that  there 
was  any  accident,  mistake  or  misconception  in  executing  the 
not^  and  mortgage.  That  there  was  no  specific  agreement 
or  understanding,  as  to  any  definite  period  of  indulgence; 
that  if  the  interest  was  paid  up  annually  and  promptly,  the 
collection  was  not  likely  to  be  pressed  for  some  tima  The 
answer  further  states,  that  complainants  have  failed  to  pay 
said  interest  for  two  years,  although  it  has  been  demanded. 
Tiiat  one  of  the  purchasers  and  mortgagors  is  dead,  and  the 
property  has  been  sold  and  is  now  in  the  possession  of  third 
peisonsL  The  defendant  insists  upon  his  right  to  foreclose^ 
and  collect  the  notes,  and  that  plaintifif's  bill  should  be  dis- 
missed. 
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Upon  tho  bill  and  answer  and  after  argument  had,  Judge 
F1.SMIN0  refused  the  injunction  and  dismissed  the  bill 

Whereupon  counsel  for  complainants  excepted  and  assigns 
error. 

HExar  Williams,  for  plaintiff  in  error. 
L.  S.  Dr,Lro>,  for  defendant  in  error. 

By  the  Court — Bennino  J.  delivering  the  opinion. 

Was  there  any  equity  in  the  bill  ?  If  there  was,  the  d<^ 
cision  of  the  Court  below  was  wrong,for  that  decision  amounts 
to  saying  that  there  was  none. 

The  bill  states  in  substance,  that  it  was  agreed  by  and  be- 
tween Thomas  M.  Newell  and  Joseph  Bancroft  as  parties  on 
the  one  side,  and  Benjamin  E.  Stiles  and  William  H.  Stiles, 
as  parties  on  the  other,  that  the  parties  on  the  respective 
sides  .should  enter  into  a  contract  with  each  other,  to  consist 
of  the  following  terms,  viz:  That  the  former  two  parties 
should  buy  of  the  latter  two,  a  lot  of  land  situated  at  Mont- 
gomery, for  the  price  of  $2,000,  of  which  $500  was  to  be  paid 
in  cash,  and  the  interest  of  the  remainder  annually,  and  the 
principal  at  the  time  "when  the  increased  population  and 
extended  setilement  at  Montgomery,  should  warrant  an4  ren- 
der necessary  the  erection''  there  "  of  a  house  of  public  wor- 
ship." 

The  contract  then,  into  which  the  parties  agrttd  to  enter, 
was  according  to  the  bill  to  consist  of  these  terms. 

It  is  true  that  the  bill  also  states,  that  the  parties  ^calcula- 
ted," that  the  point  of  time  aforesaid  when  the  principal  was 
to  become  due,  would  not  arrive  until  "  at  least"  ten  yeais 
after  the  date  of  the  contract  But  the  bill  does  not  say,  that 
this  calculation  was  to  make  any  part  of  the  terms  of  the 
contract 

The  bill  then  states  in  substance,  that  the  said  parties  in- 
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sti^ad  of  entering  into  a  contract  to  consist  of  these  tenns, 
entered  into  a  contract  consisting  of  the  following  terms,  viz: 
A  purchase  of  the  lot  by  the  former  two  parties  from  the* 
latter  two,  in  consideration  of  $2,000,  $500  paid  in  cash, 
and  the  balance  secured  by  two  notes  and  a  mortgage  payar- 
ble  one  day  after  date. 

This,  then,,  was  llie  contract  into  which  the  parties  did 
enter. 

The  bill  then  says,  tliat  it  was  by  mistake  that  this  roii» 
tract  was  entered  into  instead  of  the  tbnner  one. 

And  relying  on  this  allegation  of  mistake,  the  bill  prays, 
in  effect,  that  this  contract  may  ])e  changed  into  the  former 
one. 

In  determining  whether  the  ground  of  mistake  snpplit^d 
any  equity  to  the  bill,  the  first  enquiry  must  be  one  oi  fact; 
whether  it  was  really  by  mistake,  that  the  parties  entered 
into  the  latter  contract;  whether  the  parties,  one  and  all, 
really  thought  they  were  entering  into  the  former  contract  at 
the  time  when  thev  enter^jd  into  the  latter. 

Now  a  mistake  may  be  in  a  nmtter  of  fact,  or  in  a  matter 
of  law.  And  if  in  this  case,  the  mistake,  if  there  was  one, 
was  a  mivStake  in  a  matter  of  fact,  it  must  have  consisted  in 
this,  that  in  entering  into  the  contract,  the  parties  supposed 
that  the  notes  and  the  mortgage  were  expressed  to  be  paya- 
ble, not  one  day  after  date,  but,  as  to  the  interest,  annually, 
and  as  to  the  principal,  at  the  time  when  "the  increased 
population  and  extended  settlement  at  Montgomery  should 
warrant  and  render  necessary  the  erc(!tiou  of  a  house  of  pub- 
lic worship.*' 

And  if  the  mistake  was  in  a  matter  of  law,  it  must  have 
consisted  in  this,  that  the  parlies  supposed  that  notes  and 
a  mortgage,  payable  ono  <lay  after  date,  were  of  the  same  fo- 
gal  effect  as  they  would  have  been,  if  they  had  been  payable, 
as  to  the  interest,  annually,  and  as  to  the  principal,  not  before 
the  time,  ^when  the  increased  population  and  extended  set- 
voi*.  XXI.  Sa 
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tlement  at  Montgomery  should  warrant  ai\4  render  necessary 
the  erection  of  a  house  of  public  worship." 

And  whether  the  mistake,  if  there  was  one,  was  of  the 
one  sort  or  the  other,  it  was  necessary  that  it  should  be  a 
mistake  in  which,  each  and  all  of  the  four  persons  who  were 
parties  to  the  contract  participated.    Adaims  Eq.  171. 

Now,  there  is  no  allegation  in  the  bill  to  the  effect,  that 
any  one  of  the  four  parties  to  the  contract,  executed  the  con* 
tiact  by  any  mistake  of  fact ;  that  is  to  say,  there  is  no  alle- 
gation in  the  bill  to  the  effect,  that  when  any  one  of  the  four 
parties  to  the  contract  executed  the  contract,  he  thought  that 
the  notes  were  payable,  not  one  day  after  date,  but  as  to  the 
interest,  annually,  and  as  to  the  principal,  at  the  time,  should 
it  ever  arrive,  ^  when  the  increased  population  and  extend- 
ed settlement  at  Montgomery,  should  warrant  and  render 
necessary  the  erection  of  a  house  of  public  worship.'' 

The  allegations  of  the  bill  are  not  sufficient  then  to  show 
that  there  was  really  any  mistake  of/act. 

Nor  is  there  any  allegation  in  the  bill,  that  can  be  constru- 
ed into  a  statement,  that  Benjamin  E.  Stiles,  one  of  the  four 
parties  to  the  contract,  entered  into  the  contract  under  any 
mistake  as  to  what  would  be  its  legal  effect;  entered  into  the 
contract,  under  the  supposition,  that  the  contract  would  have 
the  same  legal  effect  that  it  would  have  had,  if  the  notes  and 
mortgage  had  been  made  payable,  not  one  day  after  date,  but 
as  to  the  interest,  annually,  and,  as  to  the  principal,  at  the 
time,  should  it  ever  arrive,  ^'when  the  increased  population 
and  extended  settlement  at  Montgomery,  should  warrant  and 
render  necessary,  the  erection  of  a  house  of  public  worship." 

Nor  is  there,  as  to  any  one  of  the  other  of  those  parties  to 
the  contract,  any  precise  and  direct  allegation,  that  he  thought 
that  the  note  and  mortgage,  although  in  /fZ/rr,  payable  one 
day  after  date,  were  in  law  payable,  as  to  the  interest,  annu* 
ally,  and  as  to  the  principal,  when  the  increased  population 
of  such  a  place  as  Montgomery  should  warrant  and  render 
necessary  a  house  of  public  worship  at  it     It  seems,  that 
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'when  the  contract  m'as  entered  into,  Montgomery  had  but  a 
sngle  inhabitant,  and  that  the  parties  themselves  ^calcula- 
ted," that  it  would  not  acquire  a  suflicient  number  of  other 
inhabitants  to  need  a  house  of  worship,  under  ''at  least''  ten 


And  it  is  hard  to  believe,  that  such  an  allegation  could  be 
Blade  of  any  four  men  of  average  sense,  especially  if  one  of 
diem  was  a  lawyer. 

The  allegations  in  the  bill,  on  the  subject  of  mistake,  are 
extremely  vague  and  weak. 

Upon  the  whole,  this  Court  is  of  opinion  that  the  allega- 
tknis  of  the  bill  do  not  state  a  case,  either  of  mistake  in  niat- 

of  &ct,  or  of  mistake  in  matter  of  law.    They  come  near- 
to  stating  a  case  of  mistake  in  matter  of  law ;  but  even 
an  the  fullest  stated  cases  of  mistake  in  matter  of  law,  relief 
in  equity,  is  rather  the  exception  than  the   rule.    Stor.  Eg. 
i  1 10  el  seq. 

And  the  present  case,  if  technically  complete,  would  pre- 
no  very  strong  claims  to  be  an  exception  to  the  general 
It  is  a  case  in  which,  vendees  ask  to  be  relieved  from 
having  to  pay  three-fourths  of  the  principal  of  the  purchase 
money,  until  a  time  when  the  number  of  the  inhabitants  at 
a  particular  place  shall  have  so  increased  as  to  require,  for 
their  use,  a  hoilse  of  worship  at  that  place.  And  for  aught 
that  appears,  that  time  is  ages  off 

Judgment  affirmed. 


ARGUED  AND  DETERMINED 

IN  THE 

mim  coET  OF  Toe  itm  of  eeoRCM, 

AT  MACON, 

JANUARY    TEI13I,    1857. 

Pfe*eni— JOSEPH  IC.  UMPKIN.        ) 

CIIARI.KS  .1.  M.'DONALI),  •  Judijc-*. 
HENRY  L.  BEN.VrNG,         ) 

No.  18. — f^xccutors  of  Rowell,  eJ  aL  plaintiff  in  error,  ?;.?. 
Executor  and  Administrator  of  Neves,  defendant  in 
error. 

To  a  bill  bronght  in  I'aker  nowntx,  h  di»fniirrer  wn-*  lile«l,  which,  by  conAent 
nf  counsel.  wa»  argiiud  in  f)oiijrlierty  coTyitv.  Tlie  jucli^-iiient  wiw  rendered 
there,  tht*  Jiiclire  directing  (he  CMurk  of  Dou-hcrty  to  trausmit  the  decree  over- 
ruling the  df  iiiiirrer,  toffcther  \\  ilh  nil  the  [>H;»«rs  in  \\u*  ca««e,  hack  to  the  Clerk 
of  Haker  Superior  CoJiri.  and  thni  th»»  inifrlocuiory  order  he  entered  on  tile 
minuter  of  Bakor  i^uperior  C'oiirt.  //r///,  That  the  writ  of  <»rror,  should  ho 
»aed  out  in  Hakcr  county,  nnd  the  record  made  out  and  transmitted  to  this 
Court  by  the  Clerk  o(  that  county,  and  not  of  Dougherty. 

In  Equitj^  in  Baker  Superior  Court  Decision  by  Judge 
Perkins,  May  Term,  l.S5.>. 

This  case  was  pending  in  tlie  Superior  Court  of  Baker 
county,  and  came  up  for  trial  on  a  demurrer  filed  at  May 
Term,  1855,  of  that  Court.  It  not  beinp^  convenient  to  hear 
argument  at  that  term  of  the  Court,  the  presiding  Judge,  by 
•:«nscnt  of  counsel  and  request  of  both  parties, ordered  "the 
Clerk  of  said  Court  to  transmit  to  the  Clerk  of  the  Superior 
Court  of  Dougherty  co\\\\X\%  all  the  papers  in  the  cause,  and 
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that  said  demurrer  be  argued  at  the  next  ensuing  session  of  the 
Superior  Court  of  Dougherty  county/^  In  pursuance  of  said 
order,  all  the  papers  were  transmitted  to  the  Clerk  of  Dough- 
erty coimty,  and  during  the  session  of  tlie  succeeding  Supe- 
rior Court  of  that  county,  after  hearing  argument,  the  Judge 
overruled  the  demurrer,  and  sustained  complainnnt^s  bill; 
and  further  ordered  "that  the  Clerk  of  this  Court  transmit 
the  said  order  and  decree  overruling  the  demurrer,  together 
with  all  the  papers  in  the  cause,  back  to  the  Clerk  of  Baker 
Supc;rior  Court,  and  that  said  Clerk  enter  said  decretal  order 
on  the  minutes  of  Baker  Superior  Court." 

To  this  decision  counsel  for  defendants  excepted  and  as- 
signed error.  The  bill  of  exceptions,  writ  of  error  and  cita- 
tion, were  all  filed  in  the  Clerk's  office  of  Dougherty  county, 
and  the  transcript  of  the  record  was  certified  and  sent  up  to 
the  Supreme  Court  from  that  office. 

The  case  being  called,  counsel  for  defendants  in  error,  mo- 
ved to  dismiss  the  same,  because  the  bill  of  exceptions,  writ 
of  error  and  citation,  were  filed  in  the.Clerk's  office  of  Dough- 
erty county,  when  the  same  should  have  been  filed  in  the 
Clerk's  office  of  Baker  county,  where  the  cause  was  pending, 
and  the  record  should  be  certified  and  sent  up  by  the  Clerk 
of  that  county. 

Rockwell,  for  plaintiirs  in  error. 

Seaborn  Jones  and  S.  T.  Bailey,  for  defendants  in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opiLi)n. 

From  which  county  should  the  record  in  this  case  have 
been  transmitted,  Doii^hertv  or  Baker? 

The  bill  originated  and  was  pending  in  Baker  county.  By 
the  consent  and  for  the  convenience  of  counsel,  the  demur-* 
rer  was  argued  and  decided  in  Dougherty.  The  papers  in  the 
case  having  been  transferred  by  the  Clerk  of  Baker,  under 
an  ordei  of  the  Court  after  judgment  upon  the  demurrer  was 
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rendered;  they  were  directed  to  be  re-transferred  by  the 
Clerk  of  Dougherty,  to  the  ollice  to  which  they  belonged, 
\rith  instrui  ..3ns  to  enter  the  interlocutory  decree  in  Baker 
county. 

The  bill  of  exceptions  was  certified  by  the  Judire  for  Baker 
county.     But  counsel  for  the  plaintiff  in  error,  finding  the 
papers,  in   ])oint  of  fact,  still    in  possession  of  the  Clerk  of 
Do;igherty,  files  the  bill  of  exceptions,  writ  of  error,  citation 
and  notice  under  the  old  law,  there,  and  has  the  transcript 
made  out  and  certifi(»d  by  that  Clerk.     In  leg^al  contempla- 
tion, the  papers  never  were  in  the  Clerk's  office  of  Dougherty 
county.     For  safe-keeping,  the  Clerk  was  made,  it  is  true, 
their  cilstodian  for  the  time  beine :  and  the  instrument  of 
the  Court,  for  returning  them  to  the  office  to  which  they  right- 
fully belonged.    The  decision  was  made  at  chambers.     One 
of  the  solicitors  might  have  taken  chaise  of  the  papers.    This 
is  customarj^     The  decision   complained  of  was  ordered  to 
be  entered  upon  the  minutes   of  Baker  Superior  Court     It 
could  have  been  recorded  no  where  else.     The  Clerk,  there- 
fore, of  Dougherty  was  not  the  keeper  of  these  records,  and 
consequently  the  transcript  made  out  and  sent  up  by  him 
has  no  more  authority  than  if  copied  and  forwarded  by  any 

other  person. 

Writ  of  error  dismissed. 


No.  ly. — Caleb  IT.  Blood,  plaintiff  in  error,  vs,  James  E. 

Martin,  defendant  in  error. 

Nol  20. — James  E*  Martix,  plaintiff  in  error,  bs.  Caleb  H. 

Blood,  defendant  in  error. 

These  two  cases*  were  consolidated  and  argued  together. 

A  pkuotiff  in  fittachmeot  wati  enjciinrd  trorn  selling  the  attached  property.  The 
JeTyuig  olCcer,  iu'hiii  pres^ence,  sold  a  part  of  that  property,  he  aayiog  aeith. 
er  yea  nor  nay,  in  the  matter.    Ueld^  That  be  violated  the  injunction. 
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In  Equity,  in  Decatur  Superior  Court..  Before  Alubk, 
Judge.  May  Tfnn,  1356. 

This  was  a  bill  filed  by  Caleb  H.  Blood  against  Elijah 
Johnson,  James  E.  Martin,  and  others. 

Complainant  allowed,  that  about  tlie  last  of  the  year  1854, 
he -purchased  from  Johnson  one  half  of  his  turpentine  dis- 
tiller}', situated  on  the  ('liattahooehee  river,  in  Decatur  county, 
with  all  the  fixtures  and  tools  belonging  thereto,  together  with 
the  three  acres  of  land  on  which  said  distillery  was  located, 
and  that  he  and  Johnson  formed  a  partnership  for  the  purpose 
of  carrj'in^  on  tl>e  turpentine  business.  That  partnership 
commenced  1st  January,  1855.  • 

The  bill  charges  various  acts  of  negligence  and  misman- 
agement on  the  part  of  Johnson;  that  he  was  greatly  em- 
barrassed in  his  private  business  and  appropriated  large 
amounts  of  assets*  belonging  to  the  company  to  the  payment 
of  his  individual  debts,  and  converted  the  property  of  the 
firm  to  his  own  use  and  benefit.  That  by  such  negligence, 
mismanagement  and  mal-appropriation,  the  business  of  the 
firm  was  greatly  injured;  its  alfairs  embarrassed  and  dam- 
aged, and  complainant  would  be  involved  in  great  loss.  That 
he  had  made  large  advances  to  sustain  and  carrj*  on  the 
business,  and  that  Johnson  was  insolvent. 

The  bill  further  charjrcs,  that  on  the  11th  Feb.,  1856,  about 
forty  attachments  w  ere  issued  from  a  Justice's  Court  against 
Johnson,  and  that  they  had  been  levied  upon  the  land  and 
personal  property  belonging  to  the  partnership.  That  this 
had  brought  the  operations  of  the  firm  to  a  close.  That 
James  E,  Martin  was  the  principal  attaching  creditor,  who 
was  proceeding  to  sell  under  the  order  of  the  Justice,  vjiripos 
articles  of  property  belonging  lo  the  partnership,  and  not 
subject  to  said  levy  and  sale,  and  M'^hich  were  first  liable  for 
the  partnership  debts,  and  to  complainant  for  his  advances 
to  and  for  the  firm. 
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The  bill  prays  for  a  dissolution,  account,  and  the  appoint- 
ment of  a  receiver,  and  for  an  injunction  to  enjoin  the  sale 
under  the  attachments. 

The  Court  appointed  a  receiver  and  granted  the  injunction 
which  was  duly  served.  But  the  constable  under  the  order 
of  the  justice  of  the  peace,  in  disregard  and  violation  of  the 
injunction,  proceeded  to  sell  so  much  of  the  property  leviM 
on,  as  was  necessary  to  pay  the  cost  Martin  was  present 
at  the  sale,  had  a  conference  with  the  justice  and  constable ; 
said  publicly  that  he  would  have  nothing  to  do  with  it,  that 
they  were  the  officers  of  the  law  and  knew  their  duties,  but 
did  not  prohibit  the  sale,  or  use  any  means  to  prevent  it 

The  amount  of  sale  was  8130.  Upon  application  to  the 
chancellor,  he  ordered  a  rule  nisi  to  issue,  against  Martin,  to 
show  cause  why  he  should  not  be  fined  and  imprisoned  for 
the  violation  of  the  injunction.  Upon  service  of  the  rule  on 
Martin,  he  appeared  and  filed  his  answer,  upon  the  hearing 
of  which,  the  Court  considered  it  insufficient,  and  ordered 
him  to  pay  a  fine  of  Hi 30,  and  that  he  be  held  in  custody  of 
the  Sheriff  until  it  was  paid. 

To.  this  decision  both  parties  excepted ;  Martin,  because 
the  line  or  imprisonment  imposed  on  him  was  contrary  to 
law,  as  he  had  not  violated  the  injunction ;  and  complainant, 
because  the  order  should  have  compelled  a  restitution,  or  at 
least  have  provided  indemnity  to  him,  which  was  not  done 
by  inflicting  Vijint  upon  defendant 

Afterward,  defendant  Martin  put  in  his  answer  to  the  bill, 
and  moved  for  a  dissolution  of  the  injunction  :  after  argu- 
ment, the  Judge  ordered  the  injunction  to  be  dissolved,  so  far 
as  relates  to  the  individual  property  of  Johnson,  (enumera- 
ting it)  and  that  if  the  receiver  had  sold  any  of  said  property, 
he  pay  the  proceeds  to  James  R  Martin,  the  plaintiff  in  the 
attachments. 

To  which  decision  and  judgment,  complainant's  counsel 
excepted  and  assigns  error, 
▼ou  XXL  9a 
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Lyon,  for  Blood 

■ 

R  Hill,  for  Martin. 

By  the  Court — Bsnnino,  J.  delivering  the  opinion. 

In  this  case  there  were  exceptions  taken  on  both  sides. 

Oi}  the  side  of  the  defendants,  Martin  excepted*  He  ex* 
cepted  both  to  the  granting  of  the  rule  nuij  and  to  the  grant- 
ing of  the  rule  absolute. 

He  says  that,  no  foundation  of  evidence  was  laid  for  the 
rule  nisi  to  rest  on.  He  says  that,  no  evidence  of  any  sort 
had  been  laid  before  the  Court  on  the  question  whether  he 
had  violated  the  injunction  or  not,  at  the  time  when  the  rule 
nisi  was  granted  This  is  his  ground  of  exception  to  the 
granting  of  the  rule  nisu 

It  is  not  clear  that  this  ground  is  true  in  point  of  fact  All 
the  evidence  on  the  subject  is  what  is  contained  in  the  reci- 
tal to  the  rule  nisi  and  in  these  words  of  the  recital :  ^^  It 
being  represented  to  the  Court,"  &c. 

A  representation  may  be  under  oath.  Therefore  it  is  not 
a  necessary  inference  from  these  words,  that  the  representa- 
tion to  which  it  refers,  was  not  under  oath. 

Slight  evidence  is  sufficient  to  justify  a  judgment  nisL 

There  might  have  been,  if  there  was  not,  strong  evidence 
presented  to  the  Court,  to  justify  this  judgment  nisi;  for  in 
the  further  progress  of  the  case,  it  was  shown  that  Martin 
hctd  violated  the  injunction. 

It  is  to  be  presumed  therefore,  we  think^that  the  Court  had 
before  it  sufficient  evidence  to  authorize  it  to  grant  the  rule 
nisi.  Every  presumption  is  to  be  made  in  favor  of  the  judg* 
ment  of  a  Court  that  has  jurisdiction. 

But  if  it  be  true,  that  the  injunction  had  in  fact  been  vitf- 
lated  by  Martin,  it  can  be  a  matter  of  little  or  no  practical  im- 
portance, whether  proof  that  it  had  been  violated  was  preseu* 
ted  to  the  Court  or  not,  at  the  time  when  the  Court  granted  the 
rule  nisi. 
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Is  it  true,  then,  that  the  injunction  had  been  violated? 

The  injunction  was,  that  Martin  should  abstain  from  selling 
the  property  that  had  been  seized  under  his  attachments.  A 
command  to  him  to  abstain,  was  a  command  to  him  to  ab- 
stain not  only  by  himself,  but  also  by  his  agenta 

The  attaching  officer  was  his  agent,  so  far  as  to  be  bound 
to  abstain  from  selling  the  attached  property,  if  instructed  to 
do  so  by  him. 

It  appears  from  the  answer  of  Martin  himself,  and  also 
from  other  evidence,  that  the  attaching  officer  sold  a  part  of 
the  attached  property,  that  Martin  was  present  at  the  sale ; 
that  he  and  the  attaching  officer  were  seen  to  consult  togeth- 
er; that  he  did  not  direct  the  officer  to  abstain  from  selling 
the  property;  but  said  publicly,  that  he  would  have  notliing 
to  do  with  the  matter ;  that  the  officer  knew  his  duty. 

Under  such  circumstances,  the  act  of  the  officer  in  selling 
a  part  of  the  property,  must  be  considered  as  the  act  of  him, 
Martin.  And  if  so,  the  act  was  a  breach  of  the  injunction. 
We  think  it  was  a  breach  of  the  injimction. 

If  Martin  had  told  the  officer  not  to  sell  the  property,  and 
the  officer,  disregarding  the  instruction,  had  of  his  own  will- 
fuhiess  sold  the  property,  the  case  might  have  been  different. 

So  much  for  the  exceptions  on  the  side  of  the  defendant 

Blood,  the  plaintiff,  complains,  that  the  judgment  rendered 
by  the  Court  against  Martin,  for  violating  the  injunction,  gave 
him.  Blood,  no  redress.  And,  secondly,  that  the  order  of  the 
Court  dissolving  the  injunction,  to  some  extent,  was  improper. 

As  to  the  first  ground  of  complaint,  we  hardly  think  that 
the  Court  intended  its  judgment  rendered  fur  the  violation  of 
the  injunction,  to  receive  the  construction  which  the  counsel  r 
of  Blood  put  upon  it,  viz. :  a  construction  by  which  the  sum 
of  f  ISO,  which  the  judgment  exacts  of  Martin,  was  to  be 
paid  to  the  StcUe  as  ^finej  rather  than  to  the  receiver  of  the 
property  levied  on,  to  stand  in  the  place  of  the  property  froni 
the  sale  of  which,  it  had  been  raised.     For  unless  the  Court 

•  •   •    # 

had  intended  the  money  to  take  the  place  of  the  piop6ftiy,'it  • 
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is  difficult  to  conceive  why  the  Court  should  have  set  the 
sum  to  be  paid  by  Martin,  at  ;S130,  the  precise  sum  raised 
from  the  sale  of  the  property. 

We  merely  say,  therefore,  in  relation  to  this  judgment,  that 
it  ought  to  be  put  in  such  a  form,  as  not  to  leave  it  doubtful 
whether  the  money  raised  by  the  sale  of  the  property,  was  to 
take  the  place  of  the  property.  We  think  it  ought  to  be  made 
to  take  the  place  of  the  property,  and  to  be  held  by  the  re- 
•eeiver  as  the  property  would  have  been  held. 

As  to  the  judgment  dissolving  the  injunction.  The  at« 
tachments  were  levied  on  certain  property  that  belonged  to 
the  partnership  of  E.  Johnson  &  Co.,  and  also  on  certain 
property  that  was  the  separate  property  of  Johnson.  The 
injunction  commanded  Martin  to  abstain  from  selling  any 
of  the  attached  property.  The  judgment  was  that  so  much 
of  the  injunction  as  restrained  Martin  from  selling  the  sepc^^ 
rfl/e  property  of  Johnson,  be  dissolved 

And  a  dissolution  of  the  injunction  to  this  extent  was 
manifestly  right    Blood's  mere  partnership  with  Johnson 
could  give  him  no  rights  by  which  he  could  prevent  the  sep 
arate  creditors  of  Johnson  from  proceeding  against  Johnson, 
and  Johnson's  separate  property. 

Judgment  modified. 


Mo.  21.-«-Wrioht  Bradt,  assignee,  plaintiff  in  error,  vif. 
Jaicss  Little,  et  al.,  defendants,  and  Thomas  C.  Suixi* 
VAN,  claimant,  defendant  in  error. 

[1.]  Ptnies  to  the  record  and  interested  in  the  event  of  the  suit,  are  incoaipo- 
tent  witneases,  never  admitted  but  ftoni  the  neceeaity  of  the  case. 

p.]  If  the  evidence  in  an  issue  tried  by  the  Court,  was  suflcient  to  wairaat  tko 
judgment,  independent  of  illegal  evidence  admitted  by  him,  the  judgment  will 
not  be  diaturbed. 
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m  Positive  evidence  should  cootrol  and  outweigh  negative  evidence. 

[4.]  The  clerk's  raiautes  bhould  show  the  entire  proccediu^^  of  the  Court,  and 
the  Judge's  entrie:*  on  the  docket,  nhowing  the  manner  in  which  cases  are 
disponefl  of,  should  be  transferred  to  the  minutes,  when  orders,  and  verdicts, 
Icc^  do  not  »how  more  fully  the  action  of  the  Court. 

Claim,  in  Sumter  Superior  Court  Tried  before  Judge 
Allen.     March  Term,  1856. 

This  was  a  motion  to  have  entered  on  the  minutes  of 
the  Court,  nunc  pro  tunc  as  of  November  Term,  1846,  an 
order  dismissing  the  levy  in  this  case;  wtiich  order  it  was 
allied  was  obtained  at  said  Term  of  the  Court,  and  for 
tome  cause  was  not  entered  upon  the  minutes. 

The  motion  was  resisted. 

Claimant  offered  in  evidence  the  Claim  Docket,  and  upon 
which,  at  November  Terra.  1846,  was  the  entry,  "Xety 
diamisscdJ^ 

He  also  proved  by  Judge  W^vbrgn  that  he  presided  at 
that  term  of  the  Court,  and  that  said  entry  was  in  his 
hand  writing,  and  must  have  been  made  at  the  time  it  pur- 
ports to  be. 

Claimant  then  offered  himself,  (being  an  attorney  at  law,) 
as  a  witness.  He  was  objected  to;  objection  was  overruled, 
and  counsel  excepted  He  testified,  that  at  November  Term, 
1846,  said  case  having  been  called,  said  levy  was  dismissed, 
and  he  drew  up  the  order  and  handed  it  to  the  clerk. 

Plaintiffs  proved  by  Geo.  M.  Dudley,  E.  R.  Brown,  and  B. 
Hill,  Esqrs.,  that  they  were  the  attorneys  for  plaintiffs  in  this 
case,  and  were  all  at  November  Term,  1846,  and  that  they 
heard  nothing  nor  knew  nothing  of  the  dismissal  of  said  levy 
at  that  term  of  the  Court 

The  presiding  Judge,  after  hearing  the  testimony,  granted 
the  motion,  and  counsel  for  plaintiff  except  to  the  decision, 
and  assign  error. 
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Stubbs,  Hill  &  Tracy,  for  plaintiff  in  error. 

Sullivan,  for  defendant  in  error. 

By  the  Conrt^  McDonald,  J.,  delivering  the  opinion. 

[l.]  There  are  two  questions  made  in  this  record.  Was 
the  evidence  of  Thomas  C.  Sullivan  properly  received?  is 
the  first  He  was  claimant,  a  party  to  the  record  and  inte- 
rested. The  facts  proven  hy  his  evidence,  are  not  such  facts 
as  a  party  is  allowed,  from  the  necessity  of  the  case,  to  tes- 
tify to,  and  we  think  the  Court  erred  in  admitting  him  as  a 
witness.  But  the  issue  between  the  parties  was  tried  by  the 
Court,  and  there  having  l)een  no  jury,  there  was  no  motion 
for  a  new  trial 

[2.]  If  the  judgment  of  the  Coiu*t  was  warranted  by  the 
evidence,  excluding  the  claimant's  testimony,  it  ought  to 
stand.  The  Court's  entry  on  the  docket,  at  November  Term, 
1846,  was  "Lev)'  dismissed."  The  then  presiding  Judg*^ 
was  examined  and  testified,  that  the  entry'  was  in  his  hand- 
writing, and  must  have  been  made  at  that  time.  This  is 
the  legal  evidence  in  support  of  the  motion.  The  evidence 
against  it  is  all  negative  in  its  kind. 

[3.]  The  witnesses  were  at  Court,  and  one  of  them  cm- 
ployed  as  attorney  in  the  case  of  another  claimant,  and  none 
of  them  heard  or  knew  any  thing  of  the  dismissal  of  the 
levy.  This  proof  is  all  consistent  with  the  existence  of  the 
fact  contended  for  by  claimant,  for  it  is  by  no  means  certain 
that  the  lew  was  not  dismissed  because  these  witnesses  did 
not  know  or  liear  it.  The  evidence  of  Mr.  Hill,  who  testi- 
fied to  an  understanding  between  plaintiff  and  claimant,  tliat 
the  case  in  which  he  was  claimant  should  be  tried  last,  does 
not  aid  the  plaintiffl  Under  such  an  agreement,  it  is  proba- 
ble that  the  levy  in  the  case  which  was  to  be  tried  last  would 
be  dismissed,  if  the  levies  in  the  cases  which  were  to  be 
first  tried  were  dismissed.     There  is  nothing  in  the  plaintiff's 
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evidence  to  overbalance  the  entry  on  the  Court's  docket,  and 
the  evidence  of  the  presiding  Judge  who  made  it 

[4.]  It  was  the  duty  of  the  clerk,  unless  special  orders 
were  handed  him  instead  then'of,  to  transfer  to  his  minutes 
the  entry  of  the  Judge  on  his  docket,  opposite  each  case, 
as  a  part  of  the  proceedings  of  the  Court,  in  all  cases  where 
verdicts  are  not  rendered,  and  in  those  cases  the  entry  of  the 
verdict  will  be  sufficient;  but  all  the  proceedings  of  the 
Court,  even  continuances,  should  be  placed  upon  the  min- 
utes. The  entry  of  levy  dismissed,  made  on  the  Court's  doc- 
ket, not  having  been  transferred  to  the  minutes  at  the  proper 
time,  there  was  no  error  i]i  the  C'ourt's  ordering  it,  when  the 
omission  was  discovered  and  the  proof  made. 

Judi^ment  affirmed. 


No.  22. — JosiAn  Vinson  et  aL,  plaintiffs  in  error,  vs,  Platt 

8l  McKenzie,  defendants  in  error. 

[1.]  The  acceptor  of  a  bill  of  exchanvr(*,  anil  a  tlrawcr.  residing  in  diflerent 
cotmtics,  canaot  under  the  Coastitution  be  smcd  in  the  same  action {  bat  if 
bilU  of  exchangee  were]^held  to  be  promissory  Dotcn,  then  the  suit  should 
be  brou;?ht  in  the  coimty  of  the  accr|Uor'»  rcsidenci',  who  Mtands  in  the  place 
of  the  .maker. 

l-i.]  On  contractH  made  in  one  State,  to  he  peri'ormod  in  another,  if  they  boar 
interest,  the  law  of  the  State  wiiero  they  are  to  he  perlbnned  governs  the 
rate  of  interest  to  be  paid. 

Complaint,  in  Calhoun  Superior  Court.  Before  Allen, 
Judge,  May  Term,  1856. 

This  was  an  action  brought  by  Platt  &  McKenzie,  plain- 
tiff, against  Josiah  Vinson  and  Alexander  Marshall,  defend- 
ants, on  a  bill  of  exchange    drawn  by  Vinson  and  accepted 
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by  Marshall  Vinson  resides  in  the  county  of  Calhoun, 
Marshall  in  the  county  of  Clay.  The  action  was  instituted 
in  Calhoun  county,  and  service  of  the  writ  acknowledged  by 
Francis  T.  CuUens,  defendant's  attorney. 

The  bills  of  exchange  were  drawn  in  the  county  of  Cal- 
houn, Geo.,  and  made  payable  at  Apalachicola,  Florida,  were 
duly  protested  for  non  payment  after  acceptance,  and  suit 
brought  against  drawer  and  acceptor. 

Defendants  demurred  on  the  ground  that  Marshall  being 
a  citizen,  resident  in  the  county  of  Clay,  could  not  be  sued 
in  the  county  of  Calhoun. 

He  also  pleaded.  1.  The  general  issue.  2.  Want  of  no- 
tice on  part  of  Vinson  that  said  bills  were  ever  dishonored. 
3.  That  there  was  no  averment  of  any  endorsement  which 
would  give  plaintiff  a  right  of  action  against  them  jointly. 

The  Jury,  under  the  charge  of  the  Court,  found  a  verdict 
for  plaintiffs,  whereupon  defendants  moved  for  a  new  trial 
upon  the  following  grounds  : 

1st  Because  the  Court  erred  in  overruling  defendants' 
demurrer. 

2d.  Because  it  did  not  appear  by  the  pleadings  that  the 
clerk  had  issued  another  or  second  original  and  copy  there- 
of for  the  defendant,  Marshall,  the  acceptor  of  said  bills  of 
exchange,  and  who  was  at  that  time  a  resident  citizen  of 
Clay  county. 

3d.  Because  the  Court  overruled  defendants'  objection  to 
the  acknowledgment  of  service  by  attorney. 

4th.  Because  the  Court  erred  in  overruling  defendants' 
objection  to  the  joinder  of  drawer  and  acceptor  in  the  same 
action. 

5th.  Because  the  Court  erred  in  overruling  defendants' 
objection  to  the  introduction  as  evidence,  the  Notarial  acts 
and  protests,  when  it  did  not  appear  that  said  original  pro- 
tests or  copies  thereof,  had  been  filed  at  the  first  term  of  thA 
Court 


MACON,  JANUARY  TERM,  1857.  137 


Vinson  vn.  Plntt  &  McKeazie. 


6tli.  Because  the  Court  erred  in  refusing  to  charge  as  re- 
quested  by  defendauts,  ^  that  the  drawer  is  not  liable  unless 
demand  of  payment  was  made  upon  the  acceptor  at  the 
maturity  of  the  bills,  and  notice  of  his  refusal  to  pay,  giv- 
en to  drawer  &c." 

7th.  The  Court  erred  in  charging  the  jury,  that  the  inter- 
est was  to  be  comptited  according  to  the  law  of  the  place  of 
action  and  not  where  the  contract  was  to  be  performed, 

8th.  Because  tlie  Court  erred  in  charging  the  jtiry,  that  in 
order  to  recover,  it  was  not  necessary  for  plaintiffs  to  prove 
that  notice  and  protest  of  the  bills  and  non  payment  had 
been  given  to  Vinson  the  drawer. 

9th.  Because,  the  verdict  of  the  jury  was  contrary  to  law. 

10th.  Because,  the  verdict  is  without  legal  evidence. 

The  motion  for  a  new  trial  having  been  overruled,  coun- 
sel for  defendants  excepts  and  assigns  error  on  all  the 
grounds  taken  in  the  rule  for  new  trial 

HiNBs  Holt,  for  plaintiffs  in  error. 

No  counsel  appeared  for  defendants  in  error. 

By  the  Court. — ^Mc  Donald,  J.  delivering  the  opinioiL 

[1.]  This  action  was  brought  in  the  county  of  the  residence 
of  the  drawer,  and  the  acceptor  was  called  out  of  his  county 
to  answer.  On  this  ground  the  defendant's  counsel  demur- 
red to  the  plaintiff's  declaration,  for  the  want  of  jurisdiction 
of  the  Superior  Court  of  the  county  of  the  residence  of  the 
drawer  of  the  several  bills  of  exchange  sued  on.  The  Court 
overruled  the  demurrer  and  sustained  the  jurisdiction  of  the 
Court  This  decision  is  excepted  to.  By  the  Constitution 
of  this  State,  of  1798  as  originally  adopted,  all  civil  cases 
(not  resp33ting  title  to  land)  were  required  to  be  tried  in  the 
county  of  defendant's  residence,  except  in  cases  of  joint  obli- 
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gors  residing  in  different  counties,  which  might  be  tried  in 
the  county  of  the  residence  of  either.  By  the  amended  Con- 
stitution of  1810  and  1811,  joint  promissors  were  placed  on 
the  footing  of  joint  obligors  in  this  respect.  The  constitu- 
tion was  further  amended  in  1842  and  1843  so  as  to  author- 
ize a  maker  and  endorser  or  endorsers  of  promissory  notes 
residing  in  different  counties  in  this  State  to  be  sued  in  the 
county  of  the  maker's  residence.  The  Constitution  does  not 
embrace  bills  of  exchange,  by  words  nor  by  necessary  impli- 
cation, and  therefore  parties  to  bills  of  exchange  residing  in 
different  counties  cannot  be  joined  in  the  same  action. 
They  must  be  sued  separately  and  each  in  the  county  of  his 
residence. 

The  point  made  in  the  pleadings  in  this  ease  is,  whether 
the  acceptor  residing  in  a  different  county  from  that  in  which 
the  drawer  of  the  bills  of  exchange  resides,  can  be  joined  in 
the  action  with  him  and  be  brought  to  his  county  to  answer. 
The  view  already  presented  disposes  of  this  branch  of  the 
case.  But  I  will  present  a  view  suggested  by  my  brother 
Lumpkin  as  the  basis  of  his  judgment,  and  which  would 
lead  to  the  same  result,  independent  of  the  constniction 
which  we  have  placed  on  the  Constitution. 

Bills  of  exchange  are  either  included  in  the  Constitution 
or  they  are  not  If  they  are,  and  the  acceptor  lakes  the 
place  of  the  maker  of  the  note,  and  the  drawer  the  place  of 
the  endorser,  then  by  the  xery  terms  of  the  Constitution,  suit 
must  be  brought  in  the  county  where  the  acceptor-*the  mak- 
er resides.  If  they  are  not  included  in  the  amended  Consti- 
tution, still,  in  analogy  to  this  provision,  and  all  the  other 
analogies  of  the  law,  the  action  should  be  located  where  the 
party  primarily  liable,  resides. 

[2.]  The  Court  charged  the  Jurj'  that  interest  was  to  be  com- 
puted by  the  law  of  the  place  where  the  suit  is  instituted, 
and  not  by  the  law  of  the  place  where  the  contract  was  to 
be  performed,  and  exception  was  taken  to  this  charge.  The 
contract  was  made  in  Georgia,  but  it  was  to  be  performed  in 
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Florida.  There  are  some  decisions  seemingly  the  other 
way,  but  the  general  rule  is,  that  where  interest  is  payable 
on  cuiitracts,  it  is  to  be  paid  according  to  the  law  of  the 
place  where  the  contract  is  to  be  perlbrineA  Story\s  Con- 
ffkt  of  Laws,  Ath  Ed.  §  291. 

Judgment  reveri>ed. 


No,  23. — Adolphus  G.  Elam,  plaintiff  in  error,  vs,  W.  \. 

Rawson,  et  al.  defendant  in  error. 

The  principal  and  sureties  in  a  promissory  n(»le  were  Mied  jointly,  and  judgment 
undf.  fa.  went  a^'ainst  tbetn  jointly.  The  sureties  paid  otf  ilmji.fa.  and  the 
Sfaeriffmade  an  entry  to  that  effect  on  Xhc/i.  fa. 

iUd,  That  the  Muretiett  had  no  ri^ht  to  return  iheji.fa.  and  take  out  a  ra.  .w.  and 
arrest  the  principal. 

CV/.  sa.  in  Sumpter  Superior  Court.    Before  Allen-,  Judge 
October  Term,  1856. 

The  facts  of  this  case  arc  these — William  A.  Rawson 
]>rought  an  action  of  assumpsit  to  February  Term,  1835,  of 
Sumpter  Superior  Court,  against  Adolphus  G.  Elam  as  prin- 
cipal tsind  Paschal  H.  Wooten  and  Solomon  Harrell,  as  secu- 
rities, on  a  joint  and  several  promissory  note,  payable  to  W. 
D.  Cobb  &  Co.,  and  transferred  to  plaintiff.  At  September 
*  term  1855,  of  said  Court,  the  following  verdict  was  rendered 
by  the  jury,  to- wit:  "We  the  jury  find  for  the  plaintiff  the 
principal  sum  of  one  thousand  eight  hundred  and  fifty  three 
dollars  and  thirty-six  cents,  with  interest  and  costs  of  suit." 
Upon  this  verdict  the  following  judgment  was  entered,  viz. : 
"Whereupon  it  is  considered  by  the  Court  that  the  plaintiff 
do  recover  of  the  defendant  the  sum  of  one  thousand  eight 
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hundred  and  fifty  three  dollars  and  thirty-six  cents  for  his 
principal  debt  and  the  further  sum  of  ninety  one  dollars  and 
eight  cents  for  his  interest  up  to  this  date,  and  the  further 
sum  of  sixteen  dollars  and  seventy-five  cents  for  costs  of  suit, 
in  this  behalf  laid  out  and  expended,  and  the  be  defendant 
in  mercy,  &c. 
"Judgment  signed  this  third  day  of  September,  1855. 

«  WORRILL  &  BROWN, 
"  Plaintiffs  Attorney.' 


f9 


On  the  twenty-seventh  day  of  September,  1855,  the  follow- 
ing ^.yh.  issued,  viz.: 

State  of  Georgia,  i  To  all  and  singular  the  Sherills  of  said 
SuMPTER  CouNTV.    /  State — Greeting: 

We  command  you  that  of  the  goods  and  chattels,  lands 
and  tenements  of  Adolphus  G.  Elam,  principal,  and  Paschal 
H.  Wooten  and  Solomon  Harrell,  securities,  you  cause  to  be 
made  the  sum  of  one  thousand  eight  hundred  and  fifty-three 
dollars  and  thirty-six  cents  principal,  and  the  further  sum  of 
ninety-one  dollars  and  eight  cents  interest,  up  to  the  third  day 
of  September,  1855 ;  and  also  thefurther  sum  of  sixteen  doUan 
and  seventy-five  cents  for  costs,  with  interest  on  tlie  principal 
sum  from  the  said  third  day  of  September,  1855,  which  Wil- 
liam A.  Rawsou  lately  in  our  Superior  Court,  for  said  county, 
recovered  against  said  A.  G.  Elam,  principal,  and  Paschal  H. 
Wooten  and  Solomon  Harrell  securities,  for  principal,  interest 
and  cost;  and  that  you  have  the  said  several  sums  oi  money 
before  the  Judge  of  said  Court,  on  the  fourtli  Monday  in 
February  next,  to  render  to  the  said  W^illiam  A.  Rawson,  &c. 

On  the  twenty-second  January,  1856,  this  ^/o.  was  levied 
on  two  negroes  belonging  to  Wooten ;  and  soon  afterwards 
about  the  twentieth  February,  1856,  was  paid  oS  in  full  by 
the  securities ;  Wooten  paying  one  thousand  and  iburtaen 
dollars,  and  Harrell  one  thousand  and  twelve  dollars  and 
eighty-two  cents^  and  the  respective  amounts  endorsed  on 
the/,/A 
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Afterwards,  on  the  thirteenth  day  of  June,  185G,  at  the  in- 
stance of  the  securities  and  for  their  use  and  benefit,  a  capias 
ad saiisfaciendum  was  issued  by  the  Clerk  of  the  Superior 
Court  of  Sumpter  county,  against  Elam,  Wooten  and  Harrell, 
commanding  the  Sheriff  of  said  county  to  take  the  body  of 
Elam,  and  him  safely  keep,  so  as  to  have  his  body  before 
the  Superior  Court  of  said  county  on  the  second  Monday  in 
September,  next,  to  satisfy  WiUiam  A«  Rawson,  the  sum  of 
#1,853  36  principal,  and  the  sum  of  $91  OS  interest,  to  third 
September,  1855,  and  also  the  further  sum  of  {gl9  23  for 
costs,  which  lately  in  said  Court,  said  Rawson  recovered 
against  said  A.  G.  Elara,  principal,  and  Wooten  and  Ilarrell, 
securities. 

Upon  this  CO.  sa^j  Adolphus  G.  Elam,  on  the  second  July, 
1856,  was  arrested,  and  gave  bond  with  William  D.  Yarbo- 
rough  as  his  security,  conditioned  to  appear  at  the  next 
Superior  Court  of  Sumpter  county,  and  then  and  there  stand 
to  and  abide  by  such  proceedings  as  may  be  had,  in  rela- 
tion to  his  taking  the  benefit  of  the  honest  debtors'  act,  &c. 

At  tlie  Term  of  the  Court  to  which  the  ca^  sa,  was  returna- 
ble, counsel  for  Elam,  moved  the  Court  to  dismiss  it,  upon 
the  foUowing  grounds,  viz.: 

1st  Because  the^/a.  was  fully  paid  off  before  the  co.  so. ' 
issued 

2d.  Because  the  ca.  sa.  issued  for  the  use  of  the  plaintiff 
against  all  the  defendants. 

3d.  Because  there  was  no  Judgmeni  against  the  securities, 
Wooten  and  HarrelL 

4th.  Because  the  parties  being  sued  jointly,  final  process 
must  issue  against  them  jointly,  and  not  severally. 

5tb.  Because  final  judgment  cannot  be  entered  up  against 
one  of  the  defendants  for  the  use  of  two  others. 

6th.  Because  Wooten  and  Harreli  having  paid  off  the^ 
/iuy  and  that  too,  without  khj  judgment  against  them,  gave 
them  no  right  to  ara.  so,  against  Elam,  but  their  remedy  was 
«n  action  at  law. 
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The  Court  refused  to  dismiss  the  ca.  sa.^  but  allowed  plain- 
tiff to  amend  the  judgment,  so  as  to  conform  to  the  declara- 
tion and^.//7. 

And  Elam,  the  principal,  having  failed  to  appear  as  condi- 
tioned in  his  said  bond,  the  Court  adjudged  said  bond  for- 
feited, and  gave  judgment  against  him  and  his  securitj',  Yar- 
borough,  for  the  full  amount  of  the  principal,  interest  and 
cost  of  the  original  yf. /a. 

To  all  of  which  rulings,  decisions  and  judgment,  Elam  by 
his  counsel  excepted  and  assigns  error  thereon. 

W.  D.  Elam  and  Jxo.  A.  Tucker,  for  plaintiff,  in  error. 

Hawkins,  for  defendant  in  error. 

Bi/  the  Court. — Bexning,  J.  delivering  the  opinion. 

A  main  question  in  this  case  is,  whether  the  sureties,  after 
paying  off  iheJLfcu  had  the  right  to  return  it,  and  take  out 
a  CO,  sa. 

It  was  not  insisted  for  the  sureties,  that  the  common  law 
gave  them  such  a  right 

Nor  was  it  insisted  that  any  statute  did,  if  the  statutes  were 
to  be  taken  literally.  And  it  is  manifest  from  a  bare  reading 
of  the  statutes  on  the  subject,  that  not  one  of  them,  if  so  ta- 
ken,  does.  See  the  statutes.  Cobb's  Dig.  592, 593,  594,  595, 
597,  598,  599,  600. 

The  Act  of  1845,  might  have  given  such  a  right,  if  it  had 
not  been  confined  to  cases  that  had  occurred  before  its  pas 
sage. 

Such  a  right  then,  not  having  been  given  by  the  common 
law,  or  by  any  statute,  if  the  statutes,  be  construed  by  their 
letter,  the  question,  is  whether  a  liberal  construction  ought 
to  be  applied  to  the  sftatute,  so  as  to  make  them,  or  some  of 
them,  give  the  right 
And  we  think  not 
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The  common  law  leans  towards  that  construction  of  all 
statutes,  which  is  in  favor  of  personal  liberty,  not  that  which 
is  against  personal  liberty. 

And  our  own  constitution  contains  a  section  in  these 
words:  "The  person  of  a  debtor,  where  there  is  not  a  strong 
presumption  of  fraud,  shall  not  be  detained  in  prison  after 
delivering  honafidt  all  his  estate,  real  and  personal,  for  the 
use  of  his  creditors,  in  such  manner  as  shall  hereafter  be 
regulated  by  law."     CohVs  Dig.  1 1 25. 

We  think,  therefore,  that  none  of  the  statutes  can  admit  of 
a  constructicm  that  would  have  given  the  right  to  these  sure- 
ties, to  return  the^.ya.  and  take  out  the  ca,  sa.y  consequently, 
we  think  that  the  ca,  so.  was  void ;  and  therefore,  that  the 
Court  below  erred  in  not  sustaining  the  motion  to  dismiss  it 
on  the  ground  that  it  was  void. 

It  is  needless  to  consider  the  other  grounds  of  the  motion. 


Judgment  reversed 


No.  24. — Roger  Q.  Dickerson,  plaintiff  in  error,  vs.  Kedar 

Powell,  defendant  in  error. 

[I.]  A  judgment  of  foreclosure  of  real  estate,  that  the  mortgagee  do  recover  of 
the  mortgaj^r  so  much  (naming  the  several  sums.)  for  his  prine ipai,  interest 
aatl  costs  ;  that  the  equity  of  redemption  in  and  to  the  morttragcd  premises, 
be  forever  barred  and  foreclosed,  "and  that  such  other  proceedings  be  had,  as 
are  pointed  out  in  the  statute,  in  such  case  made  and  provided,-'  is  sufficient. 

[2.]  Where  the  identical  title  in  ^ectment,  has  been  decided  in  a  claim  case, 
between  the  same  parties,  it  is  an  estoppel. 

Ejectment f  in  Baker  Superior  Court.     Tried  before  Judge 
Allen,  at  November  Term,  1856. 

This  was  an  action  of  ejectment  by  Kedar  Powell  against 
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Roger  Q.  Dickerson,  for  the  recovery  of  two  lots  of  land, 
numbers  278  and  279,  in  Baker  county. 

Plaintiff  introduced  in  evidence  a  grant  from  the  State  and 
a  regular  chain  of  title  of  both  lots,  down  to  Joseph  B.  Shores. 
A  mortgage  from  Shores  to  himself,  dated  the  first  August, 
1840.  The  judgment  foreclosing  said  mortgage,  the  levy  on 
said  lots  under  the  mortgage  Ji  /a.,  the  sale  thereof  by  the 
Sheriff,  and  the  Sheriff's  deed  to  him,  dated  the  fifth  Septem- 
ber, 1843.  He  proved  defendant's  possession  of  the  premises, 
and  the  value  of  the  rent,  and  closed. 

Defendant  offered  in  evidence  a  deed  from  Joseph  B. 
Shores  to  Philip  P.  Clayton,  dated  thirtieth  January,  1841, 
also  a  mortgage  of  the  premises  from  Clayton  to  himself,  da- 
ted twenty-seventh  October,  1841,  and  the  rule  nisi  and  ab- 
solute foreclosing  said  mortga^. 

To  the  admission  of  which  last,  plaintiff  objected,  on  the 
ground  that  said  rule  absolute  was  a  general  judgment  against 
said  Clayton,  and  not  against  the  mortgaged  premises,  and 
contained  no  order  to  sell  and  was  therefore  a  nullity.  The 
Court  sustained  the  objection,  and  defendant  excepted. 

Defendant  then  offered  said  rule  as  a  part  of  his  color  of 
title,  and  it  was  admitted  for  that  purpose  alone. 

It  was  then  admitted  that  the  mortgage^/o.  in  the  case 
of  Dickerson  vs.  Clayton,  was  levied  on  lot  number  279 ;  and 
defendant  offered  a  deed  of  said  lot  from  the  Sheriff  of  Baker 
county  dated  fifth  December  1848,  and  reciting  that  said  lot 
was  sold  under  iheJLfcu  of  Dickerson  vs,  Clayton.  The  Court 
only  allowed  said  deed  to  be  introduced  to  show  color  of 
title  to  which  defendant  excepted. 

Philip  P.  Clayton  testified,  that  he  was  the  owner  of  the 
two  lots  in  controversy  in  1841,  and  purchased  them  from 
Joseph  B.  Shores,  knew  of  the  mortgage  to  Powell  about  the 
time  he  purchased,  and  told  Shores  that  he  must  take  it  up, 
which  he  did,  and  delivered  the  same  to  witness,  before  he 
paid  him  for  the  lots,  and  after  witness  purchased  them,  he 
executed  a  mortgage  thereon  to  Dickerson,  and  knows  noth- 
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ing  more  of  said  mortgage.  Knows  nothing  of  the  claim 
interposed,  nor  was  Mercer  the  agent  of  witness  in  attending 
to  said  claim. 

Defendant  tlien  offered  in  evidence  the  record  and  judg- 
ment in  a  claim  case  tried  at  December  Term,  1847,  of  Ba- 
ker Superior  Court,  wherein  Roger  Q.  Dickerson  was  plain- 
tiff in  mortgage ^./c/.,  Philip  P.  Clayton,  defendant,  and  Ke- 
dar  Powell  claimant,  for  lots  number  278  and  279,  and  the 
verdict  finding  the  property  subject  to  said  Ji.  fa,y  and  the 
refusal  of  the  Court  to  grant  a  new  trial ;  to  the  introduction 
of  which  record,  plaintiff  objected,  on  the  ground  that  as 
the  judgment  T>f  foreclosure  of  said  mortgage  was  a  nullity, 
the  judgment  in  the  claim  case,  predicated  thereon  was  like- 
wise null  and  void.  The  Court  sustained  the  objection,  and 
rejected  the  testimony,  to  which  defendant  excepted. 

Defendant  then  proved  that  Joseph  B.  Shores  was  a  wit- 
ness in  said  claim  case,  and  being  dead,  offered  a  brief  of  the 
evidence  taken  and  filed  in  said  case,  for  the  piirpose  of  prov- 
ing what  said  Shores  testified  to  on  the  trial ;  his  written  de- 
positions were  not  in  office,  but  lost;  plaintiff  objected  to  the 
introduction  of  said  brief;  the  Court  sustained  the  objection, 
and  defendant  excepted.  But  the  Court  admitted  the  record 
of  said  claim  case  for  the  purpose  of  showing  that  there  had 
been  an  issue  upon  the  same  subject  matter  between  the  same 
parties,  with  a  view  to  prove  aliunde  that  Shores  was  a  wit- 
ness and  what  he  testified  to  on  said  issue. 

Defendant's  counsel  requested  the  Court  to  charge  the 
jury: 

That  if  they  believe  from  the  evidence  that  Powell  deliv- 
ered \\\i  his  mortgage  to  Shores,  to  enable  him  to  make  a 
title  to  Clayton,  it  is  such  an  act  as  estops  Powell  from  set- 
ting up  a  claim  or  title  to  the  land  under  his  mortgage,  against 
Clayton  or  his  privies,  and  that  he  is  not  entitled  to  recover 
in  this  action. 

Which  charge  the  Court  refused  to  give,  but  charged  the 

VOL,  XXI.     10 


146  SUPREME  COURT  OF  GEORGIA. 


DirkcTson  vs.  Powell. 


/ 


jury,  that  it  required  an  instrument  in  writing  of  as  higli 
dignity  to  discharge  or  release  a  mortgage  as  the  mortgage 
itself:  that  the  lien  and  vitality  of  a  mortgage  depended 
upon  the  debt  it  was  made  to  secure,  and  that  must  be  paid  or 
given  up  in  order  to  discharge  the  mortgage  lien. 

To  all  of  which  charge,  and  refusal  to  charge,  defendant's- 
counsel  excepted. 

The  jury  found  for  the  plaintiff. 

And  defendant  by  his  counsel,  assigns  error  on  all  the 
rulings,  decisions,  and  charges  and  refusals  to  charge,  above 
excepted  to. 

Vasox;  Clark,  for  plaintiff  in  error. 

Lyon  &  Sims,  for  defendant  in  error. 

By  the  Court. — Lumpkix,  J.  delivering  the  opinion. 

[l.]  This  case  depends  upon  the  validity  of  the  rule  abso- 
lute, at  the  instance  of  Dickerson  against  Clayton,  in  Baker 
Superior  Court,  December  Term,  1853.  It  recites  that  the 
defendant  had  failed  to  pay  into  Court  the  principal  and  in- 
terest  due  upon  the  mortgage  de]>t,  or  to  show  any  cause^ 
why  the  equity  of  redemption  in  and  to  the  mortgaged  pre- 
mises should  not  be  forever  barred  and  foreclosed.  And 
therefore,  it  was  "ordered  and  adjudged  by  the  Court  that 
the  plaintiff  do  have  and  recover  of  the  defendant  the  sum 
of  three  thousand  five  hundred  and  fifty  one  dollai-s  princi- 
pal, the  sum  of  five  hundred  and  twenty-nine  dollars  and 
sixteen  cents  interest,  and  the  sum  of  five  dollars  twenty-live 
cents  costs,  and  that  the  equit}^  of  redemption  of  the  defend- 
ant in  and  to  lots  of  land  number  279  and  280,  of  the  1 1th 
district  of  originally  Early  now  Baker  county," — and  divers, 
other  lots  therein  mentioned,  "together  witli  all  the  rights 
thereof,  from  thenceforth  be  barred  and  foreclosed,  and  such 
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Other  proceedings  be  had,  as  are  jyointecl  out  in  the  statute^ 
in  such  case  made  and  provided." 

Is  not  this  substantially  a  decree  for  llie  sale  of  lands  set 
forth  in  the  rule?  The  amount  of  the  debt  is  specified; 
the  equity  of  redemption  foreclosed,  'flic  statute  proceeds, 
that  **the  Court  shall  give  judgment  for  the  amount  which 
may  be  due  on  such  mortgage,  and  order  the  propertj-  to  be 
sold  in  such  manner  as  is  prescribed  in  cases  of  execution. 
Cobb  570,  571.  In  ordering,  therefore,  sneh  other  proceed- 
ings to  be  had,  as  are  pointed  out  by  the  statute,  the  Court 
did  in  effect  order  the  property  to  be  sold  in  such  manner  as 
is  prescribed  in  cases  of  execution. 

Knowing  as  we  do,  that  this  form  of  foreclosure  has  been 
quite  common  iji  the  State,  we  should  hesitate  to  declare  it 
void,  and  thus  shake  the  foundation  to  the  title  .of  a  large 
ajnount  of  property. 

Conceding  that  there  was  irregularity  in  the  foreclosure, 
still  according  to  the  opiiiion  of  this  Court,  in  Harford's 
case,  decided  at  Savannah,  January  1856,  it  would  not  be 
void,  and  consequeiuly  ri);ild  not  be  collaterally  attacked. 

[2.]  When  the  mortgagn^./c^  i^suini;  on  tlie  foreclosure  we 
have  just  been  considorinL',  was  levied  on  the  land,  the  sub- 
ject matter  of  the  present  ojectin(»nt,  it  wasehiimed  by  Kedar 
Powell,  and,  upon  the  trial  of  the  claim  involving  the  idonti- 
cle  title  now  in  dispute,  tlie  same  was  found  by  the  juiy  and 
adjudged  by  the  Couit,  to  be  subject  to  the  mortgage  execu- 
tion, and  not  the  property  of  Powell.  We  hold  that  Powell 
is  concluded  by  tl.is  judgment.  It  involved  not  only  the 
same  property,  but  was  between  the  same  parties,  to-wit: 
Dickerson  on  the  one  part  as  plaintitf  in  fi,fu,^  and  Povvell 
on  the  other.  Powell  is  clearly  estopped  by  it ;  and  this 
view  of  the  subject  must  settle  the  litigation  between  the 
parties  and  supersede  the  necessity  of  considering  any  other 
questions  made  by  the  bill  of  exceptions. 

Judgment  revcr^^rd. 
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No.  25. — Joel  Hall,  plaintiiT  in    error,   r.y.  The  State  op 

Georgia,  defendiiut  in  error. 

[I.]  ['lulor  the  Act  of  1S50  to  .«implify  the  melhod  of  oarryiiifr  cases  to  the  Su- 
preme Court,  the  certlilcute  of  the  Judge  should  contain  a  mandate  to  the 
Clerk  to  make  out  certify  and  traasiuit  to  this  Court  a  complete  copy  of  the 
re^^ord;  otherwise  it  is  not  a  writ  of  error  in  terms  of  that  Mutule. 

['-'.]  The  deft^ndant  in  a  criniiual  case,  i^»  rntitJeJ  to  appear  and  demand  hi* 
trial  aud  have  »aid  demand  put  upon  the  niiniites.  notwithstandinpr  the  for- 
feiture of  his  hond  for  non-appenrance.  provided  th«'re  he  ajur\'  in  the  box 
(|nalitied  to  try  the  cant<e  when  the  deniund  is  made. 

Indictment  for  Larceny,  in  Siinitcr  Suj^orior  Conrt.  Bo- 
for<3  Allen,  Judgr*,  October  Term  1856. 

The  only  (piestion  in  this  case,  is  one  of  e.riminal  practice. 

The  case  having  been  called  in  its  order  and  the  defend- 
ant failing  to  appear,  an  order  was  taken  to  forfeit  his  bond 
for  appearance  :  afterwards  and  dnring  the  same  term  of  the 
Court,  defendant  appeared  and  made  a  demand  for  trial  and 
moved  that  the  same  be  entered  on  the  minutes  of  the 
Court. 

The  presiding  Judge  refused  the  motion,  upon  the  ground, 
that  the  case  having  been  called  in  its  order  and  the  bond 
forfeited,  it  was  too  late  for  defendant  to  make  a  demand  for 
trial  as  provided  by  statute;  that  he  coula  only  make  such 
demand  upon  the  call  of  the  case  for  trial  or  before,  and  not 
afterwards. 

To  which  decision  and  ruling,  the  defendant  by  his  coun- 
sel excepts,  and  assigns  error. 

McCoy  &  Hawkins,  for  plaintiff  in  error. 

Evans,  Sol.  Gen.  per  Lyon,  for  State. 

By  the  Coitrt, — Lumpkin,  J.  delivering  the  opinion. 

The  bill  of  exceptions  in  this  case  was  certified,  under  the 
old  law%  and  contained  no  mandate  to  the  Clerk,  as  required 
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by  the  late  act  In  JVebh^  vs.  Hicks^  decided  at  this  place*, 
June  185G,  this  Court  held,  that  the  defect  was  fatal  and  in- 
curable, and  dismissed  the  case.  We  sec  no  reason,  to  chauL^i 
that  opinion.  This  is  no  writ  of  error,  as  prescribed  by  tlie 
last  Legislature.  And  it  is  upon  a  writ  of  error  alone,  that 
causes  can  be  heard,  under  the  Constitution,  in  this  Court. — 
Formerly,  the  mandate  to  the  Court  below,  emanated  from 
this  Court:  Now,  from  the  circuit  Judge,  who  certifies  tin* 
bill  of  exceptions,  and  without  this,  the  Clerk  has  no  avitiior- 
ity  to  send  up  the  record.  It  must  not  be  left  to  his  discre- 
tion, whether  ho  will  transmit  the  record  or  noL  But  coun- 
sel for  the  State,  very  properly  we  think,  agree  to  waive  this 
objection  and  allow  the  case  to  be  heard  and  determined  up- 
on its  merits. 

The  case  having  been  called  and  the  defendant  failinir  to 
appear,  his  bond  was  forfeited;  subsequently  and  during  the 
same  Term — but  at  what  period,  does  not  appear — when  ther^^ 
was  a  jury  empannellcd  and  qualified  to  try  the  cause,  tlie 
accused  came  into  Court,  demanded  his  trial  and  moved  to 
liavc  his  demand  placed  upon  the  minutes.  Which  motion, 
was  refused  by  the  Court,  upon  the  ground,  that  when  the 
case  was  called  and  the  bond  forfeited,  was  the  only  lime 
when  the  defendant  was  entitled  to  make  his  demand. 

Such  is  not  the  language  of  the  code. 

It  enacts  that,  "any  person  against  whom  a  true  bill  of  iii- 
dictment  is  found  for  an  otience  not  affecting  his  or  her  lif*.* 
may  demand  a  trial  at  the  term  when  the  indictment  is 
found,  or  at  the  next  succeeding  term  thereafter;  which  de- 
mand shall  be  placed  upon  the  minutes  of  the  Court ;  and 
if  such  person  shall  not  be  tried  at  the  term,  when  the  de- 
mand is  made,  or  at  the  next  succeeding  term  thereafter, 
provided  that  at  both  tcrnis  there  were  juries  impanncUed 
and  (jualified  to  try  said  prisoner,  then  he  or  she  shall  bo 
absolutely  discharged  and  acquitted  of  the  oflence  charged 
in  the  indictment.'*     Cobb  S3G. 

Its  terms  are   plain.     They  are  imperative.     It  is  a  law. 


ISO      SUPREME  COURT  OF  GEORGIA. 

Ftirlow  vs.  Tillman. 


not  to  be  construed,  but  executed.  For  myself  I  Relieve  it 
to  be  a  good  act.  It  amounts  to  little  more  than  this,  a  no- 
tice to  the  State,  setting  down  the  cause  peremptorily  for  trial 
at  the  next  term ;  when  that  term  arrives,  the  case  is  under 
the  control  of  the  State.  It  has  the  whole  term  to  try  it  It 
may  be  called  up,  on  the  first  or  on  any  other  day  of  the 
term. 

But  with  the  reasonableness  of  the  law — we  have  nothing 
to  do.  We  have  given  to  it,  in  our  judgment,  the  only 
meaning  of  Avhich  it  is  susceptible.  If  the  Legislature  is  dis- 
satisfied with  the  law  or  the  interpretation,  let  it  change  or 
repeal  it.  In  this  case,  there  is  no  doubt  but  that  the  State, 
had  it  seen  fit,  could  have  tried  the  defendant  at  that  same 
term,  had  he  been  arrested  and  brought  before  the  Court, 
notwithstanding  the  forfeiture  of  the  bond.  And  if  so,  why 
was  not  the  defendant  entitled  to  come  in  voluntarily  and 
make  his  demand  notwithstanding  the  forfeiture  ?  The  rights 
and  privileges  of  the  State  and  of  the  prisoner  should  at  least 
be  equal. 

Had  the  forfeiture  of  the  bond  have  amounted,  ipsofacio, 

t)  a  continuance,  for  the  term,  our  opinion  might  have  been 

different.     For  we  suppose,  that  it  will  not  be  pretended  that 

'  the  defendant  could  demand  a  trijil,  after  the  cause  had  been 

continued  by  himself. 

Judgment  Reversed. 


No.  26. — Timothy  M.  Ftrlow,  and  others,  creditors,  plaiu- 
tiflSj  in  error,  vs.  William  J.  Tillman,  administrator,  de- 
fendant in  error. 

A  bill  to  enjoin  crelitors  xxn}  mu.-li.il  n-^-fts.  will  noi  ho  siutaiocd,  if  the  need 
for  it  was  brought  abom  by  tlic  exccuior\>  ncrlecl  of  <lmy. 
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In  Eqiijty,  from  Lee  Superior  Court.  Decision  by  Judge 
-:\xi.EN,  at  chambers,  23d  October  1856. 

This  was  a  bill  filed  by  William  J.  Tillman  administrator 
of  the  estate  of  Daniel  Tillman  deceased,  against  the  creditors 
of  said  estate  to  marshal  assets  and  for  an  injunction. 

The  bill  alleges  that  Daniel  Tillman  departed  this  life  in- 
testate in  the  year  1852,  leaving  a  considerable  estate, 
consisting  principally  of  notes,  accounts,  and  judgments. 
That  complainant  was  appointed  his  administrator,  and 
entered  promptly  upon  the  discharge  of  his  duties,  and 
proceeded  to  the  vigorous  collection  of  the  debts;  made 
sale  of  the  estate  upon  a  credit  of  twelve  months;  that 
the  money  received  on  the  debts  due  to  intestate  in  his 
life  time,  and  from  the  sale  of  the  property,  has  been  applied 
as  fast  as  collected  to  the  payment  of  debts.  That  he  has 
now  on  hand  the  sum  of  |I822,12.  That  complainant's  in- 
testate  was  largely  indebted  to  a  large  number  of  persons, 
but  that  the  assets  w^hcn  realized,  will  be  more  than  sufficient 
to  pay  all  the  debts.  That  suits  to  a  large  amount  have 
been  commenced  against  complainant,  and  judgments  to 
over  the  sum  of  six  thousand  dollars  have  been  recovered 
against  him  as  administrator;  that  some  suits  are  still  pend- 
ing, and  many  creditors  who  have  not  sued,  threaten  to  do 
so.  That  complainant  has  not  been  able  to  collect  money 
sufficient  to  meet  these  judgments.  That  the  Sheriff  of  Lee 
county  has  returned  nulla  bona^  on  the  executions  issued 
upon  said  judgments,  and  the  plaintiffs  are  now  proceeding 
by  scire  facias  to  make  complainant  personally  and  individ- 
ually liable  for  the  payment  thereoC  That  he  failed  to  en- 
join said  suits,  while  pending,  or  to  plead /?/cne  adfninisira- 
rit,  knowing  that  the  estate  of  his  intestate  was  amply  able 
to  pay  off  all  the  debts  against  it,  and  supposing  that  he 
would  be  able  to  realize  collections  that  would  enable  him  to 
meet  the  demands  that  were  pressing. 

The  bill  prays  that  the  judgment  creditors  be  enjoined 
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from  proceeding  against  complainant  individually;  that  all 
the  creditors  be  restrained  from  proceeding  further  at  law, 
until  the  assets  are  marshalled,  and  complainant  has  time 
and  opportunity  to  collect  the  debts,  and  to  terminate  and 
dispose  of  the  litigation  which  is  obstructing  the  settlcmcut 
of  the  estate. 

The  bill  was  sanctioned,  and  the  injunction  granted. 

Afterwards  upon  a  hearing,  at  chambers,  the  counsel  for 
the  creditors,  moved  to  dissolve  the  injunction  and  dismiss 
the  bill  for  want  of  equity.  The  Chancellor  refused  the 
motion,  upheld  the  injunction,  and  retained  the  bill. 

Whereupon  counsel  for  the  creditors  excepted  and  assign 
error. 

McCoy  &  Hav/kins,  for  plaintiffs  in  error. 
Vason  ;   Lyon,  for  defendant  in  error. 

By  the  Court. — Benxixg,  J.  delivering  the  opinion. 

This  Court  has  no  doubt  that  such  a  bill  as  the  present 
may  be  filed,  after  a  judgment  de  bonis  iestatoris  against 
the  administrator  or  executor.  In  England,  it  would  be  a 
more  serious  question,  whether  it  could  be  filed,  btfore  such 
a  judgment  In  England,  among  creditors'of  equal  degree, 
the  one  that  first  gets  judgment  against  the  executor  or  ad- 
ministrator, lias  a  preference  over  the  others.  And  the  Court 
of  Chancery,  in  order  to  favor  the  diligent  creditor,  does  not 
grant  a  general  injunction  like  that  in  the  present  case,  until 
after  there  has  been  a  judgment  de  bonis  testatoris.  Toller 
on  Exors.  455;  Story's  Eq.  §  90;  10  Ves.  39-40;  4  do,  638; 
the  cases  stated  in  M^ms.  on  Exors,  from  1629,  to  1632,  et 
seq. 

But  still,  we  do  not  think,  that  the  complainant  shows  a 
right  to  file  this  bill.  There  is  no  equity  in  this  bill;  at 
least  none  that  is  made  apparent 
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The  intestate  died  in  1842.  The  administrator  qualified, 
probably,  in  a  short  time  afterwards:  he  does  not  say  when. 
The  estate  was  much  in  debt,  so  much  so,  as  to  require  a 
sale  of  the  laiid.  The  administrator  did  not  sell  the  land, 
until  the  25lh  day  of  December  1854;  and  he  gives  no  ex- 
cuse whatever,  for  not  having  done  so  sooner.  If  he  liad  sold 
sooner,  a.^,  t:ikini^  things  as  they  appear,  he  ouglit  to  have 
done,  he  would  probably,  have  had  no  reason,  to  ask  for 
the  aid  of  a  Court  of  Equity. 

In  the  absence  of  all  excuse  for  not  selling  the  land  soon- 
er, we  think  that  the  administrator  was  not  in  a  condition  to 
ask  for  this  injunction,  or  for  any  other  relief  in  Equity. 

Consequently,  we  think,  that  the  motion  to  dismiss  the 
bill  and  injunction  ought  to  have  been  sustained. 

Judgment  reversed. 


No.  27. — Bexton  M.  Wheeler,  ci  a/.,  plaintiff  in  error,  vs, 
Xhe  State  of  Georgia,  defendant  in  error, 

A  boud  dated  3d  August,  1S')5,  and  conditioned  for  the  Hppcarnnoc  of  a  party  at 
the  Superior  Court  to  be  hrld  on  the  fourth  Monday  in  Aiij.^ii.st  n«!Xt,  is  a)x)n<I 
tor  the  appoaranco  of  the  party  on  the  fourth  Monday  in  Aufjfnst,  1^5G. 

Scire  facias  on  fiow/,  in  Sumter  Superior  Court.  Before 
Allen,  Judge,  October  Term,  1856. 

This  was  a  scire  facias  issued  against  defendants,  requir- 
ing them  to  show  cause  why  judgment  should  not  be  entered 
up  against  them  on  a  bond  given  for  the  appearance  of  defen- 
dant, Wheeler,  to  answer  an  indictment  for  betting  at  cards. 

The  bond  was  dated  the  third  day  of  August,  1S55,  and 
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was  conditioned  for  the  appearance  of  said  Wheeler  "at  the 
Superior  Court,  to  be  held  on  ihc/ourlh  Monday  in  •.iugusi 
xext;"  At  the  August  Term,  1855,  of  the  Superior  Court  of 
Sumter  county,  a  rule  nisi  was  issued,  calling  upon  defen- 
danjts  to  show  cause  at  the  next  February  tenn  of  said  Court, 
why  judgment  final  should  not  be  entered  against  them, 
they  having  failed  to  appear  at  the  August  Term,  1855,  of 
the  Superior  Court  of  said  county,  as  conditioned  in  said 
bond. 

At  the  October  Term,  1856,  of  the  said  Court,  upon  the 
case  being  called,  counsel  for  the  State  moved  for  final  judg- 
ment against  defendant;  counsel  for  defendants  objected, 
because  the  condition  of  said  bond  was  that  Wheeler  should 
appear  at  August  Term,  1856,  and  the  rule  nisi  was  prema- 
turely and  illegally  issued  at  August  Term,  1855. 

The  presiding  Judge,  after  argument  overruled  the  ob- 
jection, and  ordered  judgment  to  be  entered  against  defend- 
ants; to  which  decision  defendants  excepted  and  assign 
error. 

Tucker  &  Beall;   Hawkins,  for  plaintiffs  in  error. 

Lyox,  for  Solicitor  General,  for  defendant  in  error. 
By  the  Court. — McDonald,  J.  delivering  the  opinion. 

The  bond  must  be  construed  by  its  terms.  It  is  a  good 
bond,  as  it  is  written,  for  the  party  to  appear  at  the  term  of 
the  Court  specified  in  the  bond.  There  was  no  breach,  aad 
could  be  none,  before  the  arrival  of  the  time  at  which  the 
partj^  charged  in  the  indictment  and  his  sureties  engaged 
that  he  should  appear.  We  are  aware  that  it  has  been  held, 
in  some  cases,  that  an  instrument  dated  as  this, — for  in- 
stance, on  3d  day  of  December,  and  made  payable  on  the 
25th  day  of  December  next,  has  been  held  to  be  payable  on 
the  next  twenty-fifth  day  of  December,  instead  of  on  the 
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25th  day  of  next  December.  We  think  that  such  construe 
tjon  is  a  forced  one,  and  it  certainly  violates  the  words  of 
the  contract,  according  to  usnal  constrnction,  and  may  vio- 
late^ tho  intention  of  the  parties. 

Jndijmcnt  reversed. 


No.  26. — Sauah  K.  Daniel,  Exor.  and  others,  plaintiffs  in 
error,  vs,  Townsend,  Arnold  &  Co.,  defendants  in  error. 

[K]  -Vn  avtTLit^nt  that  llu*  Mirvivirit:  partner,  lifi»»  bocn  ifiicrl  to  insolvency,  w 
c-|u:vu)('nt  to  a:\  alieirsttion,  th:U  the  firiii  in  insolvent,  so  as  to  entitle  the 
cTcsiitor  to  fro  on  upon  llie  indivitliial  estate  of  the  deeejascd  partner. 

[2,]  A  plea  of  u-^set;*  belon^'injf  to  a  linn,  so  n«  lo  re.-^train  the  ereditor,  from 
l»ur>iuntr  the  indi\idual  estate  oT  the  dreeased  partner,  niunt  he*  (ligncd  and 
v.Tiiictl  aad  .'•liow  ajfirinatively.  that  the  linn  efieot.s  are  ^utliiMeul  to  pay  the 
firm  debt. 

In  Erpiity,  in  Snniler  Superior  Court.  Decision  by  Judge 
Allkn,  October  Term  1S5(). 

Motion  to  dismiss  the  defendant's  plea,  and  take  the  bill 
pro  con/rsso,  upon  the  following  grounds:  . 

IsL  Because  defendant's  plea  is  not  signed  hy  counsel  nor 
swoni  to. 

2d.  Because  the  matter  sH  up  in  the  plea  had  already 
been  passed  upon  and  decided  upon  tlie  demurrer  to  the 
bill. 

The  Court  sustained  the  motion,  dismissed  the  plea  and 
ordered  the  bill  to  be  tiken  //ro  cojifesso.  And  defendant's 
counsel  excepted  and  assigns  error. 

McCor  &  Hawkins,  for  plaintilF  in  error, 
Sullivan,  for  defendant  in  error. 
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By  the  Court — Lumpkix,  J.  delivering  the  opinion. 

[l.]  The  bill  charges  that  Towusend  &  Co.  sued  Eason 
Smith,  the  surviving  partner  of  Sniitli  &  Daniel  to  insolvency, 
and  seeks  to  make  the  complainant's  debt  out  of  the  estate  of 
James  II.  Daniel,  the  deceased  partner.  Tlic  bill  was  de- 
murred to  for  want  of  equity.  That  is,  that  the  allegation 
that  the  surviving  partner  was  sued  to  insolvency,  does  not 
amount  t )  an  averment  that  the  jnirtnership  was  msolvent^ 
so  as  to  entitle  the  creditor  to  go  over  upon  the  individual 
estate  of  Daniel. 

The  Court  overruled  the  demurrer,  deciding  that  there* 
was  equity  in  the  bill. 

Subsequently  a  plea  was  put  in  to  the  eliect,  that  tliere 
werc^  assets  belonging  to  the  firm  of  Smith  &  Daniel,  of  the 
value  of  one  thousand  dollars;  but  the  plea  was  neither 
signed  nor  sworn  to.  The  Court  rejected  tlie  plea  on  this 
account  and  for  the  further  reason,  that  the  matter  contain- 
ed in  the  plea  was  covered  by  the  judgment  upon  demurrer. 

[2.]  While  we  are  compelled  to  alfirm  the  judgment  of  the 
Court,  on  account  of  the  informality  of  the  plea,  we  dissent 
from  the  conclusion  that  the  matter  contained  in  the  plea 
was  concluded  by  the  ju<igment  upon  the  demurrer. 

Admitting  the  all<»:J^utiou  in  the  bill,  that  Smith,  the  sur- 
viving partner  o^  Smith  &  Daniel,  was  sued  to  iiisolvencj\ 
was  tantamount  to  an  avenuent  that  the  firm  of  Smith  &. 
Daniel  was  insolvent,  (and  we  are  inclined  to  think  that  it 
was,)  still  the  matter  contained  in  the  plea  is  altogether  new. 
And  had  the  plea  be\  n  in  pro})er  form,  and  had  it  shown 
affirmatively  that  the  assets  referred  to  were  sufiicient  to 
cover  the  complainant's  demand,  itsliould  have  been  revers- 
ed. As  the  case  now  stands,  no  injur}'  can  result  to  the  de- 
fendant as  the  same  matter  contained  in  the  plea  may  be 
put  in  the  answer;  so  that  at  the  hearing  and  upon  the 
proofs,  all  the  equity  of  the  parties  can  be  properly  adjusted 

Judgment  affirmed. 


MACON,  JANIARY  TERM,  1857.  137 

Brift  Vh.  HuvK. 


No.  29. — George  Uritt,  phiintiir  in  error,  v,s,  Samuel  Hays, 

defendant  in  error. 

If  A  employs  n  to  wort  for  him,  by  the  Vfcir.  at  Atipulateil  wap^s.  uml  th«  con- 
iracl  is  broken  by  A,  B  has  ono  of  thrro  romr«Iir!»,  namely,  to  wail  till  ihf 
expiration  of  the  timo  and  sue  fir  the  whtJJc  amount,  brinjr  a  ti-unitttm  meru- 
it for  the  timo  he  worked,  or  brin^  hi.<<  aetiou,  at  once,  for  daraa«ro<  lor  a 
l»re:u'h  of  ihr  contract. 

Complaint  on  account^  in  Sunitor  Superior  Court.     Trie  tJ 
before  Allen,  Judge,  at  October  Term  18,5f). 

This  was  an  action,  brought  in  the  form  prescribed  by  act 
of  1847,  by  George  Britt,  plaintiff,  again.st  Samuel  Hays, 
defendant,  to  recover  the  sum  of  gl3.5,()l  due  on  accovni  as 
per  bill  of  partieuhirs  annexed. 

The  following  was  the  bill  of  particulars,  viz; 
**  Samuel  Hays, 

To  Georgp  Britt,         .         -         -         .     Dr. 

185.7.     To  nine  montlis  and  nine  days  work  and  labor,  at 

the  rate  of  glTi.OO  per  year.    -         -      Si 35.6 1" 

« 

Upon  the  trial,  plaintiff  offered  a  witness  to  prove  that  de- 
fendant employed  him  for  the  year  185o  and  agreed  to  pay 
him  the  simi  of  one  hundred  and  seventv  five  dollars 
That  in  pursuance  of  said  contract  he  entered  the  service  of 
defendant  and  worked  for  him  nine  months  and  nine  days, 
when  defendant  dischari^ed  him  without  cause:  defendant's 
counsel  objected  to  the  admission  of  this  testimony,  on  the 
ground,  that  no  special  contract  having  been  alleged  or  de- 
clared on,  none  could  now  be  set  up  and  proved,  which  ob- 
jection the  Court  sustained  and  ruled  out  the  testimony. 

Plaintiff  then  offered  to  prove  that  he  had  worked  for  de- 
fendant nine  months  and  nine  days,  in  the  year  1855,  and  that 
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his  services  were  worth  (he  s^trn  o/$l'35,6l.  The  Couit  held 
that  under  the  pleadings  and  proof  the  testimony  was  inad- 
miSisihle,  and  excluded  it, 

Plaintift'then  made  a  motion,  to  amend  the  bill  of  partic- 
ulars so  as  to  make  it  conform  to  the  facts  of  the  case  and 
the  contract,  which  motion  the  Court  refused,  holding  that 
the  bill  of  particulars  was  not  amendable;  and  plaintiff  was 
nonsuited.  To  all  which  rulings,  decisions  and  orders, 
plaintiff  by  his  counsel  excepted  and  assigns  error  thereon. 

WoRRiLL ;  Brown,  for  plaintiffs  in  error. 

McCor  &  Hawkins,  for  defendant  in  error. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

The  plaintiff  treating  the  special  contract  in  this  case,  ns 
rescindcdby  the  misconduct  of  the  defendant,  which  ho  had 
a  right  to  do,  Rogers  vs.  Parharn  8  Ga.  Rep.  190;  sued  on 
a  quantum  meiidt  for  work  and  labor  actnally  performed- 
He  w^3  rectus  in  curia.  1 1  is  writ  or  complaint  needed  no 
amendment;  but  lie  was  entitled  to  recover  upon  it  as  it 
stood,  provided  he  could  sustain  it  by  satisfactory  proof;  and 
that  he  was  not  permitted  to  do.  Jt  was  allowable  to  refer 
to  the  special  contract  to  fix  the  measure  of  damages;  or  in 
other  words  to  prove  the  value  of  the  plaintiff's  servicer;  a3 
estimated  by  tlie  defendant  himself,  lie  offered  to  do  this 
however  by  independent  testimony,  and  the  proof  was  re- 
jected. 

Judgment  reversed. 
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No.  30. — F.  J.  B.  Buowx,  plaiiiti/F  in  error,  r,?.  Sanders  W. 

Lee,  dcfendanl  in  error. 

I 

No.   31. — F.  J    B.  Browx,  plaintiff  in  error,  vs.  John  W. 

Perry,  dcfendanl  in  error. 

Tliese  two  cases  being  similar  in  their  facts  and  involving 
the  same  legal  question,  were  heard  together. 

Xnthin;;^  can  be  a  ^ixind  for  a  niDtion  in  arrt"»l  of  judijniciil  uiiUms  it  he  .soisio- 
thinsf  that  appears  -'upon  the  face  o{  the  record." 

Illegality  and  motion  to  set  aside  judgment j  in  Sumter 
Superior  Court  Decision  by  Judge  Allen,  at  October  Term 
1856. 

This  was  a  motion  by  plaintiff  in  error,  in  the  Court  below, 
to  set  aside  two  judgments  rendered  against  him  on  the  ap- 
peal, on  the  grounds : 

1st  Because  tlie  appeal  docket  was  taken  up  and  verdicts 
given  in  those  cases  in  which  the  defendants,  by  themselves 
or  counsel,  would  not  state  that  thev  had  irood  and  substan- 
tial  grounds  of  defence ;  and  any  cause  wns  continued  when 
defendant  or  his  counsel  made  said  statement;  whicli  mode 
of  proceeding  and  calling  the  docket  was  irregular,  and  vir- 
tually denied  to  defendant  the  right  of  striking  the  jury;  and 
cases  were  thus  continued  v.'hich  should  not  have  been. 

2d.  Because  the  jury  thus  constituted  were  instructed  by 
the  Court,  in  the  first  case  submitted,  to  retire,  and  that  they 
might  decide  to  assess  a  per  cent  for  damages  in  all  cases  in 
which  they  should  find  verdicts,  and,  thus  instructed,  the  ju- 
ry assessed  a  general  per  cent  for  all  the  cases  submitted  to 
them  and  did  not  consider  each  case  separately,  nor  did  they 
retire  in  these  cases. 

Upon  hearing  argument  the  Court  dismissed  the  motion 


160     SUPREME  COURT  OF  GEORGIA. 


Brown  v».  Lee. 


and  refused  to  set  aside  the  judgment,  and  counsel  excepted 
and  assigns  error. 

Smith  &  Crawford,  for  plaintiff  in  error. 

Worrell,  for  defendants  in  error. 

By  the  Court, — Benxixg,  J.  delivering  the  opinion. 

In  these  cases  the  motion  was  a  technical  motion  in  ar- 
rest of  judgment,  not  a  motion  for  a  new  trial 

But  the  grounds  of  the  motion  are  not  such  as  are  adapt- 
ed to  a  motion  in  arrest  of  judgment.  They  are  such  as 
suit  a  motion  for  a  new  tria\ 

"The  only  ground  of  arresting  judgment  at  this  day  is 
some  matter  intrinsic,  appearing  upon  the  face  of  the  rec- 
ord, which  would  render  it  erroneous  and  reversible;  for 
though  it  seems  (o  have  been  otherwise  formerly,  yet  it  is 
now  settled,,  that  judgment  cannot  be  arrested  for  extrinsic 
or  foreign  matter,  not  appearing  on  the  face  of  the  record, 
but  the  Courts  are  to  judge  on  the  record  itself,  that  their 
successors  may  know  the  grounds  of  their  judgment."  This 
is  the  language  of  Mr.  Tidd;  and  no  doubt  it  expresses  what 
is  the  law.     2  Tiddy  918. 

None  of  the  grounds  of  this  motion  appeared  "upon  the 
face  of  the  record."  None  of  them,  therefore,  was  a  ground 
adapted  to  the  motion.  Of  course  therefore,  none  of  them 
could  be  a  ground  suiSicient  to  support  the  motion. 

And  although  it  is  true,  that  the  grounds  are  such  as  suit 
a  motion  for  a  new  trial,  yet  they  cannot  be  available  in  this 
case  for  the  motion,  considered  as  a  motion  for  a  new  trial. 
The  motion  as  a  motion  for  a  new  trial  came  too  late. 

The  motion  was  not  made  until  the  second  term  of  the 
Court  after  the  trial.  And  although  made  at  that  term,  yet 
it  was  not  preceded  by  a  "twenty  day's  notice,"  given  to  the 
other  party. 
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So,  that  .the  motion  was  too  late,  tried,  whether  by  the  de- 
cisions of  this  Court,  or  by  the  statute.  Sec  I  Kelly  253;  4 
Gcu  R.  157;     iV.  Dig.  432;  Sec.  Ivii. 

We  think,  therefore,  that  the  judgments  in  both  cases 
ought  to  be  affirmed. 

Judgment  affirmed. 


No.  *32.— Ctrus  a,  RoysTON,  and  others,  plaintiffs  in  error, 
vs.  Mildred  F.  A.  RorsTON,  defendant  in  error. 

[1.]  A  proper  mode  for  the  vridow  to  slpnify  her  election  to  take  a  ehild'j  part, 
iiulead  of  -  dower,  in  the  real  estate  of  her  deceased  husband,  is  tolilea 

written  declaration  to  that  effect,  in  the  Court  o(  Ordinary  where  administra* 
tion  bast  been  granted  upon  the  estate. 

[2.]  Prevfous  to  l^fK?,  administration  mi^ht  have  been  granted  in  any  county  ia 
the  State  where  there  were  bcna  notahilia,  belonging  to  the  intestate;  and  it 
will  be  presumed  in  favor  of  such  grant,  that  proof  was  made  of  asa^u  w 
such  county. 

[3.]  Upon  marriage,  the  real  as  well  as  personal  property  of  the  wife  vests  ia 
the  husband,  and  his  occupancy  of  the  land  is  evidence  that  bo  had  reduced 
it  to  poaaession,  even  if  that  were  necessary,  to  the  conanramationof  his  right. 

[1.]  Dower  irt  a  fivorite  of  the  law,  and  neither  the  husband  nor  the  Courta, 
nar  any  other  human  [>ower  can  compel  the  wife  to  relinquish  this  right* 
in  -hoate  though  it  may  be,  uclovs  she  is  asking  the  aid  of  a  Court. 

[5.]  The  law  is  reluctant  to  interfere  with  the  rights  of  properly,  and  properly 
wo\  it  will  ndt  seiae  and  appropriate  it  totsven  puUie  uses,  without  just  com* 
pensation-;  and  this  is  going  quite  far  enough.  It  should  require  a  strong 
ca>e,  even  of  absolute  necessity,  to  justify  the  Courts  in  going  beyond  this. 

[C]  The  act  of  IS37,  will  coerce  even  recusant  parties  who  are  tuijurif^  to 
comply  with  a  decree  for  partition  ;  not  so  vfith  feme  coverts  as  to  their  rights 
of  dower,  ^ho  are  seeking  no  relief  at  the  faaada  of  the  Court. 

[7*]  A  juror  is  cotnpetent,  notwithataadiog  he  nay  have  expressed  aa  opinioSi 
as  to  the  subject  matter  of  the  litigation. 

[8.]  Where  answers  to  bills  are  sworn  to  out  of  the  State,  the  onth  should  be 
administered  by  some  one  authorized  by  the  laws  of  Georgia  or  by  act  of  CcaJ 
Cre^s. 
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Nl]  Thtf  proTwioa  in  the  State  ConstitirtioB,  rcqairiaif  the  title  le  laidt  IQ  bf 
tried  in  the  county  where  tkey  lie,  does  not  apply  where  the  tJtk  is  ioeidci^ 

taUy  involved  only,  and  is  not  directly  put  in  irsuo. 

* 

In  Equity^  in  Dougherty  Superior  Court  Tried  Mm 
Judge  Allbw,  June  1856. 

■ 

This  was  a  bill  filed  by  Mildred  F.  A.  Royston,  widow  and 
udministratrix  with  the  will  annexed  of  George  D.  Royston, 
deceased,  against  Cyrus  Af^  R.oy$tony  Edward  J.  Swain  and 
Winbem  J.  Law^on,  guardian  of  Sarali  Elizabeth  and  Mai; 
Strother  Royston,  minors,  and  its  principal  object  was  to  eb» 
tain  a  decree  for  the  sale  of  a  valuable  plantation  in  Urn 
county  of  Baker. 

The  bill  alleges,  that  Dr.  Felix  G.  Calloway  died  uxtestal^ 
leaving  a  widow  and  two  children,  infant  daughters,  Mary 
FraQces,  who  married  Cyrus  A.  Royston  one  of  the  de£f9>d* 
janla,  and  Margaret  Ann,  who  married  the  defendant,  Edward 
J.  Swain.  That  said  Calloway  died  seized  and  possessed  of 
a  large  plantation  consisting  of  near  two  thousand  acres  iB 
^t)ie  county  of  Baker,  and  a  small  portion  thereof  in  the 
oounty  of  Lee,  known  as  the  ^  Calloway  place,"  to  which 
his  widow  and  two  children  were  entitled,  as  his  heirs  at 
law. 

Mrs.  Calloway  afterwards  intermarried  with  Geoige  D. 

Royston  complainants  testator,  and  died.    George  D.  subse- 

f  uently  intermarried  with  complainant  and  by  her  bad  two 

cbttdren,  the  said  Sarah  R  Royston  and  Mary  &  RoystoB, 

•for  whom  Winbern  J.  Lawton  is  guardian.    George  D.  Roy* 

•Hon^  after  his  intermarriage  with  Mrs.  Calloway,  became  the 

.^ardian  of  her  two  daughters,  (now  Mrs.  Cyrus  A.  Royston 

and  Mrs.  Swain)  and  ren^oved  to  and  took  possession  of  tbo 

Calloway  place  in  Baker  county,  and  continued  in  possession 

ttf  the  s^me  ItU  his  dwih ;  he  died  in  the  year  1858,  leaving 

a  will,  and  bequeathed  amongst  other  things,  as  follows:    . 

X     ^  I  also  give  and  bequeath  to  my  said  wife  an  equ^  per* 

tion  with  my  two  children,  of  all  my  lands  in  the  aecoqd 
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cKstriet  of  Baker  county,  it  being  one  third  portion  thereof 
to  be  hers  during  her  natural  life,  and  at  her  death  the  same 
to  descend  to  my  children  according  to  the  laws  of  said 
Sttflfu  This  bequest  includes  the  land  which  I  own  iaditid- 
naiy  in  said  district,  and  my  portion  of  the  land  heretofi^nfr 
belonging  to  the  estate  of  the  late  Dr.  Calloway,  which  I  hold 
in  right  of  my  former  wife,  Susan  8.  Royston.'' 

Hie  land  which  George  D.  Royston  held  in  right  of  fiia 
wife  (Mrs;  Calloway,)  remained  undivided  between  him  and 
the  tw^  tbildren  of  Galloway,  at  the  time  of  his  death.  The 
bin  alleges  that  the  said  settlement  of  lands  is  valuable  only 
as  a  cotton  plantation,  and  a  division  or  partition  into  thre^ 
several  and  distinct  tracts  would  depreciate  its  value,  and'b^ 
greatly  to  the  injnry  of  the  parties  entitled  to  it  * 
;  The  bill  prays  a  sale  of  the  entire  body  of  land  in  one 
tract,  and  that  the  proceeds  be  divided  between  the  parti^ 
according  to  their  respective  interests,  viz.:  one-third  part  t» 

m 

Cyms  A.  Royston  in  right  of  his  wife,  one-third  part  to  Ed- 
ward J.  Swain  in  right  of  his  wife,  and  one^third  part  to  conk- 
plainant  as  administrator  with  the  will  annexed  of  George 
J}^  Royston.  Complainant  proposed  in  her  bill  to  receive  oii'ef- 
third  part  <^  the  share  coming  to  the  estate  of  her  testatof^ 
for  her  life,  in  lieu  of  dower^ and  to  secure  the  principal  dr 
corpus  of  said  funds  to  her  two  daughters,  the  remainder- 
men. 

•  The  bftl  was  filed  seventeenth  February,  1855,  and  WK^ 
met  by  demurrer  from  Cyrus  A.  Royston  on  the  ground,  fir^ 
that  bis  portion  or  interest  in  said  lands  could  not  be  soltt 
without  his  consent,  and  the  bill  disclosed  that  his  con9e!fli. 
Iiad  bqien  refused  to  this  application ;  and  second,  becattto 
complainant  has  her  remedy,  if  any,  at  law. 
'    The  Court  overruled  the  demurr^. 

Eklword  J.  Swain  and  wife  answered  die  bill  and  conseill- 
ed  to  a  sale  as  prayed  for. 

Wtnbem  J.  Lawton,  as  guardian  ad  litem,  answered  an4 
also  eonsented  to  a  sala 
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Cyrus  A.  Royston  filed  his  answer  and  denied  that  Georga 
b.  Royston,  complainant's  testator,  had  any  interest  or  titid  • 
in  or  to  said  plantation,  at  the  time  of  his  death.  That  the 
only  interest  he  ever  had  in  the  same  was  his  former  wife's 
(Mrs.  Calloway)  dower  therein,  which  terminated  at  her 
death.  That  if  Mrs.  Calloway  had  ever  renounced  her  dow* 
er  and  elected  a  child's  part  as  provided  by  statute,  that  th6 
Banje  not  having  been  divided,  partitioned,  assigned  and  set 
0VQ.1S  to  said  Royston  during  her  lifetime,  was  never  reduced 
|>y  l\xY^  into  por^session  and  did  not  pass  under  the  will  of 
said  George  D.  Royston. 

He  further  insisted,  that  if  the  said  George  D.  Royston  was 
entitled  to  a  third  of  said  plantation,  which  he  had  devised  to 
complainant  and  his  two  daughters;  that  such  right  or  inter* 
^t^vested.this  Court  with  no  power  to  order  a  sale  of  said 
premises.  That  he  objected  to  such  sale,  and  claimed  and 
insisted  that  his.third  of  said  land,  be  set  off  and  assigned  to 
him. 

Xhe  answer  further  objected  'that  all  proper  parties  were 
hot  before  the  Court ;  the  wife  of  respondent  and  the  wife  of 
£djvaf  d  J.  Swain  not  having  been  served  with  process,  nor 
made  parties  to  said  bill. 

The  answerer  further  objected  to  the  jurisdiction  of  tha 
Court,  as  to  that  part  of  the  plantation  situated  In  the  coun- 
ty of  Lee. 

The  cause  being  called  up  on  the  fourteenth  June  1856, 
conaplainants'  counsel  moved  to  take  the  bill  pro  cofifesso^  as 
to  Mrs.  Cyrus  A,  Royston,  which  motion  was  resisted  by  de- 
Dandant  The  Court  granted  the  order  and  defendant's  coun* 
eel  excepted.  .•  •  | 

Upon  the  seventeenth  June,  the  case  being  up  for  final 
;Uialf  on  the  appeal,  a  list  of  the  grand  jury  was  handed  to 
defendant's  solicitor,  who  objected  to  John  M.  Cochran,  one 
^J  the  jury,  and  asked  that  he  be  put  on  his  voir  dire^  whicfc 
being  d^ne,  the  presiding  Judge  asked  the  juror  if  lie  had 
expressed  an  opinion  as  to  which  party  ought  to  prevaltf. 
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which  being  answered  in  the  negative,  he  was  asked  by  th^ 
Judge  if  he  had  a  wish  or  desire  as  to  which  party  shonl^ 
racceed.  This  question  was  likewise  answered  in  tiie  nega- 
tive. Counsel  for  Cyrus  A.  Royston  asked  the  juror  if  ho 
had  not  exj Tossed  the  opinion  that  the  Calloway  lands  could 
not  be  divided  without  injury  to  the  distributees ;  counsel 
for  complainant  objected  to  the  question,  and  the  Court  sus* 
tained  the  objection  and  decided  that  no  other  questions  than 
those  propounded  by  the  Court,  could  be  put ;  to  which  ru- 
ling defendant's  counsel  excepted. 

The  jury  being  made  up,  Cyras  A.  Royston  objected  totho 
case  proceeding  far  want  of  proper  parties,  to-wit,  Mrs.  Ma* 
|ry  Frances  Royston  and  Mrs.  Margaret  Ann  Swain,  which 
objection  was  overruled  by  the  Court,  and  the  cause  order- 
ed on  to  trial,  and  Cyrus  A.£oyston  excepted. 

Counsel  for  Cyrus  A.  Royston  objected  to  Edward  J. 
Swain's  answer  being  read,  as  it  was  not  sworn  to  and  au* 
thentivated  as  required  by  law,  which  objection  was  over- 
ruled and  counsel  excepted. 

Eubanks  Tompkins^  a  witness,  produced  by  complaimint; 
was  asked  by  complainant's  counsel,  if  the  laud  was  divided 
into  three  equal  parts,  and  the  one-third  part  subdivided  into 
three  parts,  if  one  part  might  not  fall  into  a  place  that  would 
sell  for  a  price  varjang  from  g20  to  5  cents  per  acre :  defend- 
ant's counsel  objected  to  the  question;  Court  overruled  tha 
objection  and  witness  answered  the  question  in  the  aifirma^ 
tive,  and  defendant's  counsel  excepted. 

Complainant  offered  in  evidence  a  paper  dated  at  Craw- 
fordville,  purporting  to  be  a  renunciation  by  Mrs.  Susan  S.  Cal- 
k>way,  of  her  dower,  and  election  of  a  child's  part,  in  the  es- 
tate of  her  late  husband,  Felix  Calloway,  and  entered  of  re- 
cord in  the  office  of  Ordinary  of  Taliaferro  county. 

The  case  under  the  charge  of  the  Court,  was  sumbitted  to 
)he  jury,  who  found  for  complainant,  and  decreed  a  sale,  of 
4he  lands,  and  a  division  of  the  proceeds  as  prayed  by  the 
bill 
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Whereupon,  Cyrus  A.  Royslon  made  a  motion  to  set  aside 
the  verdict,  and  for  a  new  trial  on  the  following  grounds: 

1st  Because  the  defendant's  counsel  was  not  allowed  to 
ask  the  juror,  John  M.  Cochran,  when  on  triors,  if  he  had 
not  formed  and  expressed  the  opinion  that  the  land  described 
in  the  bill,  was  not  susceptible  of  division  without  injury  to 
the  parties- 

2d.  Becaitse  the  Court  erred  in  admitting  in  evidence  Ed- 
ward  J.  Swain's  answer,  it  not  having  been  sworn  to  befora 
any  judicial  officer  of  Georgia,  or  before  any  person  authoris- 
ed by  the  laws  of  this  State,  or  acts  of  Congress,  to  admini^ 
ter  ah  oatlu 

3d.  Because  the  Court  erred  in  admitting  the  answer  .of 
Mrs.  Swain,  it  not  having  been  legally  sworn  to,  and  she  b^- 
ing  no  party  to  the  bilL  * 

4tlL  Because  the  Court  erred  in  admitting  the  statement 
of  Eubanks  Tompkins,  that  if  the  lands  were  divided  into 
three  parts,  and  one  part  again  subdived  into  three  portions, 
that  one  portion  might  fall  in  a  place  that  would  sell,  varying 
from  jll20  to  5  cents  per  acre. 

5th.  Because  the  Court  erred  in  allowing  the  bill  to  be  ta- 
ken pro  confesso  against  Mrs.  Mary  Frances  Royston. 

6th.  Because  the  Court  erred  in  admitting  in  evidence  the 
paper  from  the  Ordinary's  office  of  Taliaferro  county,  pur- 
porting to  be  the  renunciation  of  Mrs.  Susan  S.  Calloway's 
dower  and  her  election  of  a  child's  part  in  the  lands  of  her 
deceased  husband. 

7th.  Because  the  Court  refused  to  give  the  jury  the  follow- 
ing charges  as  requested  by  defendant's  counsel: 

First;  That  if  they  believe  from  the  evidence  that  Felix 
'  Calldway  resided  in  Baker  county  at  the  time  of  his  death, 
then  the  Court  of  Ordinary  of  Taliaferro  county  had  no 
jurisdiction,  either  to  grant  administration  of  hid  estate  or 
to  accept  Mrs.  Calloway's  renunciation  of  dower  and  elec- 
tion of  a  child's  part  of  her  husband's  real  estate ;  that  this 
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dectton  should  have  been  made  known  to  the  administrator, 
and  if  this  is  not  proven,  complainant  must  fail 
.  Second;  That  even  if  Mrs.  Calloway's  election  of  a  child's 
jmrt  19  goody  yet  if  the  jury  believe  that  this  was  never  as* 
^igned  and  set  apart  to  George  D.  Royston  in  his  first  wife's 
life  time,  the  complainant  in  this  bill  cannot  recover  as  hi^ 
'  administratrix  with  the  will  annexed. 

Third ;  That  in  order  to  make  an  election  of  a  child's  part 
good,  it  should  be  some  affirmative,  overt  act,  (this  was 
charged)  and  if  in  the  Court  of  Ordinary,  it  should  be  in  the 
proper  county,  and  the  administrator  should  have  notice. 

Fourth ;  That  in  order  to  vest  the  title  in  George  D.  Roys- 
ton,  it  was  necessary  that  there  should  have  been  a  partition 
in  the  lifetime  of  his  wife,  (Mrs.  Calloway)  and  her  share 
assigned  and  set  over  to  him  so  as  to  have  identified  his  par- 
ticular part 

Fifth ;  That  unless  the  election  of  a  child's  part  by  the 
widow  was  made,  and  the  land  reduced  to  possession  by 
George  D.  Royston  in  his  lifetime,  his  estate  has  no  interest 
or  title  therein,  and  it  belongs  solely  to  the  daughters  of  Felix 
Calloway,  deceased. 

Sixth ;  That  Mrs.  Swain  is  a  necessary  party  to  the  bill 
as  well  as  Mrs.  Cyrus  A.  Royston,  and  the  jury  cannot  find 
so  as  to  bind  them,  unless  they  are  made  parties. 

Seventh ;  Because  the  Court  refused  when  called  on  by  de- 
fendant's counsel,  to  explain  to  the  jury  what  was  an  overt 
act  of  election. 

8th.  Because  the  Court  erred  in  charging,  that  it  was  im* 

material  when  an  administration  on  Calloway's  estate  was 

grantedf  so  far  as  the  election  is  concerned,  and  that  it  was 

not  necessary  that  Calloway's  administrators  should  have 

',  had  notice  of  the  election,  in  order  to  render  it  legal. 

9th,  Because  the  Court  erred  in  charging  the  nine  follow- 
ing propositions,  as  requested  in  writing  by  complainant's 
counsel: 

First ;  That  if  the  widow  went^before  the  Ordinary  of 
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Taliaferro  county,  the  administratoxs  residing  there,  and 
made  her  eledion  of  a  child's  part,  and  that  election  was 
entered  of  record,  it  was  a  su/Qcient  declaration  of  such  elec« 
tion  to  entitle  her  to  the  same. 

Second;  Tke  right  of  the  widow  under  the  Act  of  1807, 
to  elect  a  child's  part,  does  not  depend  upon  the  validity  of 
the  administration,  but  such  election  is  good  though  the  ad- 
ministration b3  vcid  for  want  of  jurisdiction  of  the  Court 
granting  it. 

Third ;  That  when  a  widow  makes  her  election  of  a  child's 
part,  the  title  vests  without  any  division  or  assignment  there- 
of to  her. 

Fourth;  If  Mrs.  Calloway  acquired  a  title  by  election,  to 
a  child's  part,  upon  her  marriage  with  George  D.  Royston  it 
vested  in  him,  so  far  at  least  us  to  entitle  him  to  reduce  it 
into  possession. 

Fifth;  That  if  George  D.  Royston  entered  upon  the  pos- 
session of  the  premises,  he^  being  entitled  to  one-third  in  right 
of  his  wife,  that  was  a  sufficient  reduction  to  possession  to 
perfect  his  title  to  one-third. 

Sixth ;  If  there  was  no  reduction  to  possession  in  his  life- 
time, the  complainant,  as  his  representative,  has  the  right  to 
reduce  it  to  possession  for  the  benefit  of  his  heirs  at  law. 

Seventh ;  That  if  they  believe  from  the  evidence  that  it  is 
better  for  the  pianiation  to  be  sold  in  bulk,  rather  than  bo 
divided,  they  will  so  decree. 

Eight;  That  if  they  believe  from  the  evidence  that  the 
plantation  is  not  susceptible  of  division  into  three  parts  so  aa 
to  give  to  each  of  the  claimants  an  equal  share  in  value,  then 
they  n.ust  fini  for  complainant,  and  decree  the  land  to  be 
sold. 

Nint*i;  That  if  they  believe  from  the  evidence,  that  the 
land  wjuld  be  depreciated,  by  a  division  into  three  parts,  be- 
low it)  market  value  in  bulk,  and  for  what  it  would  sell  fbt  . 
in  bulk,  then  they  must  find  for  complainant,  and  decree  a 
ule. 
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lOth.  And  because  the  jury  found  contrary  to  equity  and 
the  justice  of  the  case. 

1 1th.  Because  the  jury  found  and  decreed  by  their  verdict, 
that  the  lands  lying  in  the  county  of  Lee  be  soldi  where  this 
Court  had  no  jurisdiction  over  said  lands. 

Upon  hearing  the  motion  for  a  new  trial,  the  presiding 

Judge  refii$i:d  the  same,  and  therefore  defendant's  counsel 

excepts  and  assigns  for  error  all  the  rulings,  decisions,  char« 

jges  and  reiuials  to  charge,  specified  and  set  forth  in  their 

grounds  for  new  trial. 

.         • 
Scarborough  &  Warren,  for  plaintiff  in  error. 

Vason  &  Slaughter,  for  defendant  in  error. 

By  the  CaurL-^\tvyLB%tSy  J.  delivering  t*ie  opinion. 

We  do  not  pretend  in  this  case,  to  examine  in  detail,  the 
numerous  points  presented  by  this  record.  All  we  shall  at- 
tempt is,  to  announce  succinctly,  the  judgment  of  the 
Court  upon  its  main  facts  and  features. 

f  1.]  We  are  clear  that  the  method  adopted  by  the  widow 
of  Dr.  Calloway,  of  electing  to  take  a  child's  part,  instead  of 
dower,  in  the  real  estate  of  her  deceased  husband,  was  right 
and  proper.  None  better  has  been  suggested,  or  occurs  to 
this  Court.  It  is  objected,  that  no  notice  was  given  to  the 
administrator.  He  lived  in  the  county  and  had  administer- 
ed there  upon  the  estate.  At  the  time  of  this  transaction,  the 
w4dow  yras  compelled  to  make  her  election  within  twclvo 
months  from  the  death  of  the  testator  or  intestate.  Under 
the  law,  therefore,  as  it  then  stood,  it  might  have  become  in- 
dispensably necessary  to  make  an  election  before  ad- 
ministrator was  appointed  or  an  executor  qualified.  Conse- 
quently, notice  to  the  representative  of  the  estate  was  not  re- 
quired. 

[2.]  It  is  insisted  that  the  administration  in  Taliaferro 
county,  where  the  election  was  made,  was  void  for  want  of 
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Jurisdiction  in  the  Court  to  grant  it.  It  is  true,  that  Dr.  Cal- 
loway resided  in  another  county  at  the  time  of  his  deadt 
And  since  the  Act  of  1839,  that  being  the  ease,  administration 
tould  not  have  been  granted  except  in  the  county  where  ha 
lired  at  the  tim&  Before  1839,  however,  the  law  had  n^ 
been  settled,  and  the  practice  was  not  uniform.  In  thou- 
sands of  Instances,  the  Courts  of  Ordinary  assumed  jurisdic- 
tion wherever  they  found  assets.  And  it  would  not  do  to 
set  aside  all  such  administrations  at  this  late  day.  Thi 
Court  of  Ordinary  of  Taliaferro  county,  being  a  Court  of  gen- 
eral jurisdiction  quo  ad  this  subject,  we  are  bound  to  psa* 
sume  in  favor  of  their  judgment ;  and  that  proof  of  assets, 
was  made. 

[3.]  The  next  main  objeciion  urged,  is,  that  the  right  to 
this  child's  part*  which  the  widow  of  Dr.  Felix  J.  Callo- 
way elected  to  take,  was  never  reduced  to  possession  by  Dr. 
Royston,  who  intermarried  with  the  widow;  and  that  the 
same  survived,  upon  her  death  and  his  death,  to  Dr.  Callo- 
way's children. 

Were  this,  a  chose  in  action,  which  Dr.  Royston  had  fail- 
ed to  collect  in  the  lifetime  of  his  wife,  stil!  the  right  at  her 
death  would  have  survived  to  him.  But  it  is  land ;  and  the 
title  of  the  widow,  as  joint  tenant  with  her  children,  vested 
in  her  husband  upon  marriage ;  and  in  right  of  his  wife  and 
as  guardian  of  the  children,  he  took  possession  and  occupied 
the  land  until  his  death. 

It  is  suggested,  that  having  become  guardian  of  the  two 
minor  children  of  Dr.  Calloway,  Dr.  Royston  held  the  land 
as  trustee  for  them.  But  this  will  not  fully  explain  the 
possession.  For  while  it  is  true,  that  as  guardian  he  occu- 
pied two-thirds  of  it  for  his  wards,  this  gave  him  no 
right  tOythe  remaining  third ;  he  was  in,  as  husband,  upon 
that  third :  and  he  having  survived  his  wife,  the  land  was 
•  his ;  and  descended  at  his  death  to  his  heirs,  who  are  the 
complainants  in  the  bill.  What  would  have  been  the  rights 
of  the  wife,  had  she  survived,  it  is  unnecessary  to  -dedde ; 
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we  suppose,  however,  nothing  more  Ihan  she  acquired  in  the 
flrtalB  of  her  former  h»isband---<iower  or  child's  part 

[4b3  Bui  the  main  question  in  tliis  case  is,  do  the  plead* 
ttigs  and  proof  make  such  a  case  as  will  authorise,  even  muck 
justify,  a  sale  of  this  land  ?  After  much  reflection,  we 
foce^  to  the  conclusion  that  they  do  not 

This  ease  was  before  this  Court  in  July  185S«  13  Ch^, 
rSq9.  4^5.  It  came  u^,  upon  judgment  upon  demurr^.  The 
•MU  alleged  that  the  land,  ^^was  only  valuable  as  a  cottott 
fdantation;  and  that  to  have  the  same  partitioned  into  three 
aoparate  and  distinct  parcels,  would  vastly  diminish  its  vali- 
ne and  reader  it  of  little  worth  to  either  of  the  parties  in  inr 
terest ;  but  that  if  the  tract  was  sold  together,  it  would  bring 
095,000  at  some  other  large  sum,''  aud  the  demurrer  admit> 
led  this  statement  to  be  truei 

We  held  that  the  bill  made  such  a  case  as  is  contemplar 
led  by  the  Act  of  1837  {Cobb  583-4)  and  consequently  shooU 
not  be  dismissed  upon  demurrer.  The  Court  in  its  opinion, 
Jiowever,  goes  on  to  say,  ^whether  upon  the  hearing,  the 
proof  will  sustain  th^  allegation  is  another  thing.  If  upon 
.tbe  trial  the  complainants  should  fail  to  make  it  satisfacto* 
xily  to  appear  by  testimony,  to  the  Court  and  jury,  that  all 
things  considered,  it  is  best  that  the  plantation  should  be 
sold  in  bulk,  rather  than  be  divided,  she  will  fail  of  course 
.  to  obtain  a  decree  for  a  sale." 

We  are  not  satisfied  that  the  complainant  has  made  o«i 
.  fiiich  a  case  as  would  authorise  a  sale.  The  entire  tmct  of 
land  is  too  large  to  invite  a  vigorous  competition.  The  bid* 
rders  would  necessarily  be  few,  and  in  all  probability,  the  re- 
sult would  be  that  combinations  would  be  formed  to  subdi- 
vide the  plantation ;  and  in  this  way,  the  interest  of  the  heirs 
-would  be  sacrificed  instead  of  promoted.  Set  apart  one- 
third  of  this  land  to  Cpus  A.  Royston  and  wife,  which  they 
insist  shall  be  done,  and  the  remaining  two-thirds  would 
certainly  be  large  enough  to  attmct  the  attention  of  the  mort 
jBBqpectable  capitalists ;  and  Cjrrus  A  Royston  and  wife,  are 
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willing  and  anxious  to  risk  the  depreciation  upcm  Iheir  pmw 
lion.  They  may  want  it  for  a  home  |  but  after  all,  theso 
considerations,  weighty  as  they  are,  arc  not  those  wiiich  have 
mainly  influenced  our  deUberatious.  Dower  is  a  favorite  ti 
Ihelaw.  The  Acts  of  1841  and  1850,  show  how  cautious 
our  own  Legislature  has  been,  not  to  interfere  with  thia  iiglil» 
forcibly  and  against  the  will  of  the  wife,  and  that  too  ev€tt 
hi  cases  where  there  would  seem  to  be  an  apparent  necesntf 
to  do  so.  Her  consent  to  take  money,  in  lieu  of  dower, 
would  seem  to  be  indispensable  in  all  cases.  True,  theiigfat 
of  Mrs.  Cyrus  A.  Royston  is  inchoate,  still  it  is  nol  coptai* 
gent ;  she  cannot  be  deprived  of  it,  neither  by  the  act  of  her 
husband  nor  of  the  law.  To  divest  her  of  it,  her  vblootaiy 
relinquishnient  must  be  procured.  Under  these  circumstan* 
ces,  we  do  not  feel  at  liberty  in  a  case  <rf  such  doubtfal  i«ro* 
priety  and  expediency  as  the  present,  to  undertake  to  contrd 
her  election,  and  to  say  that  she  shall  consent  to  a  sale  attd 
unite  in  a  conveyance  to  the  purchaser. 

[5.]  The  law  is  always  reluctant  to  disturb  private  rightf« 
It  cannot  be  too  much  so.  It  is  going  quite  lar  enough  fo 
seize  and  appropriate  individual  property  to  public  putposes, 
even  vrhere  Just  compensation  is  made.  It  should  reqaiie  a 
strong  case  to  justify  the  Courts  in  going  beyond  Chi& 

[G.]  It  may  be  said  that  the  last  section  of  the  act  of  183?, 
demonstrates  upon  its  face,  that  the  Legislature  foresaw  that 
there  would  be  recusant  parties;  and  hence  theprttvision  to 
coerce  the  execution  of  deeds  and  other  suitable  conveyas* 
ces,  in  conformity  with  the  decree  or  order  of  sale:  Aad 
this  may  be  true  of  those  who  are  sui  juris*  Butt  aa  we 
have  already  intimated,  neither  the  husband  uofi  the  Couit^ 
nor  any  other  human  power,  can  compel  the  wife  to  lelin- 
quish  her  right  of  dower,  inchoate  though  it  may  be^  when 
she  is  not  asking  the  aid  of  the  Court  Should  she  become 
a  suitor,  seeking  the  aid  of;  the  Court,  the  case.  wooUl^^ 
quite  different. 

Again,  it  may  be  argued,  that  a  sale  of  the  f  iiycire 
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wolj  be  decreed^  subject  to  dower.  How  can  siich  a  decree 
beeKecQted?  Mrs.  Cyrus  A.  Royston  is  only  entitled  to 
dower  in  the  one^third  part  of  this  land,  belonging  to  her 
basband.  Unl^s  this  one- third  part  be. partitioned  off,  how 
can  dower  be  carried  out  of  the  whole  tract,  in  the  event  of 
bersonriving  her'husbaiid  ?  And  were  this  practicable,  would 
Bot  this  cloud  or  incumbrance  over  the  title  of  the  purchaser, 
depieciate  its  marketable  value? 

As  to  the  injury  which  would  result  to  tlie  heirs  of  Cr« 
Royston  by  a  further  subdivision  of  their  third  into  three 
pgitSy  tb&t  is  a  matter  which  cannot  affect  the  present  issue* 
That  contingency  can  be  prevented  by  a  sale  of  that  entire 
thifd^or  by  uniting  the  two-thirds,  as  hereinbefore  suggested. 
Swain  and  wife  are  willing  to  a  sale ;  and  for  the  reason  just 
given,  the  testimony  of  Eubanks  Tompkins  was  improper, 
for  irreleranc}',  and  should  have  been  rejected. 

[7j  We  see  no  error  in  the  refusal  by  the  Court  to  allow 
defendant's  counsel  to  ask  the  juror,  John  M.  Cochran,  wheth- 
er he  had  not  formeni  and  expressed  the  opinion,  that  it  was 
better  to  sell  the  land  than  divide  it. 

[8.]  We  think  that  the  mode  of  qualifying  Edward  J. 
Swain  to  his  answer  was  irreg^ular,  if  not  unauthorized.  It 
should  have  been  sworn  to  before  some  judicial  otficer  of  the 
State,  or  some  one  authorized  by  the  laws  of  Georgia,  or  by 
act  of  Congress,  to  administer  the  oath  out  of  the  State. 

Mrs.  Swain's  answer  may  have  been  sufijcient  to  bind  her, 
it  conld  affect  nobody  else. 

We  arc  of  the  opinion,  that  Mrs.  Mar>'  Frances  Royston, 
was  not  made  a  party  to  the  bill,  nor  could  she  be  prejudiced 
in  any  way  by  tlie  proceeding. 

It  foMows  from  the  general  view  which  we  have  already 
Uken  that  there  was  error  in  the  7th,  8tli  and  9th,  given  by 
the  Court  to  the  jurj-,  as  set  forth  in  the  bill  of  exceptions. 
.  [9*]  As  to  the  objection  that  the  land  is  situated  in  differ- 
ent counties,  wo  see  nothing  in  that  The  litigation  does  not 
oeitlravene  that  provision   of  the  Constitution   which  re« 
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quires  titles  to  land  to  he  tried  in  the  county  where  the  land 
ffes.  For  while  it  is  true  to  some  extent,  that  the  title  is  in« 
reived ;  still  it  is  incidental  only  to  the  main  controveirsy; 
and  the  Constitution  manifestly  refers  to  cases  brongfat  ^ 
the  purpose  of  trying  the  title. 

Upon  the  whole,  our  judgment  is,  that  the  i^use  sholiM 
be  retnandedy  with  permission  to  the  complainants  to  amend 
Ihe  prayer  of  the « bill,  so  as  to  authorize  a  decree  for  thU 
dhisioii  of  the.Iand  into  three  equal  parts,  one  to  be  assign 

« 

ed  Co  the  heirs  of  George  D.  Royston,  deceased,  one  to  Swain 
•odtmfiBi  and  the  other  third  to  Cyrus  A.  Koy&ton  and  wifew 

Judgment  reversed. 


ti^  3X*-^mrwm$  or  xbx  Iicfjebioh  Cotjbt  or  Lss  Coixt 
TV,  plntntiA  in  error,  vs.  Paair  P.  Movaoi:,  defetidM| 


EsceptxoBS  i6  the  ileciaion  of  the  Inibriot  Court,  wkcD  tendered,  »Kott]d  eoQ- 
tain  «  (hU  SlUement  of  the  proceediofs  of  that  Court  tipo»  the  iDailer  cat^ 
ee|««it<k 

MiMiiUnnus^  In*  Lee  Superior  Court    Tried  befi»e  Jodge 

AixKK,  October  Term,  1856. 

* 
,    Philip  P.  Monroe  applied  to  the  Judge  of  the  Superior 

Court  for  a  mandamus  against  the  Justices  of  the  In^rior 

Conn  of  Lee  county,  to  compel  them  to  sign  and  certify  the 

exceptions  tendered  by  him  to  a  decision  made  by  said  Info* 

fior  Court 

Tt^e  Judge^  of  the  Superior  Court  granted  a  rule  nm 
mgiiinst  the  said  Justices  to  show  cause  at  the  next  Term  (ft 
l«ee  Superior  Court,*  why  a  peremptory  mandamus  should 
not  issue. 

The  Justices  of  the  Inferior  Court,  at  the  return  of'Ihe 
rute  ftisi  appeared  and  answered,  showing  for  cause  wm 
said  mandamus  should  not  issue,  that  tlilb  excepiidni  1(^B& 
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iied  by  petitiooer  did  not  contain  a  full  statement^  or.  qncb  a 
atatemeat  of  facts,  as  transpired  in  the  case  before  them,  and 
as  would  enable  a  revieuring  Court  to  decide  properly  on 
Ibe  legality  of  the  judgment  complained  o£ 

Judge  Aix£N,  upon  hearing  the  answ^r^  ordered  a  per* 
emptary  mandamus  to  issue  against  the  Justices. 

To  this  order,  they,  by  their  counsel,  excepted  an^  assigii 
tnror. 

PxAHMAN  &  KxMBRQiTOB,  for  plalntifTs  in  error. 

'  West  &  Lton,;  Vasow  k  Davis,  Amt  defeiidaM  hi  emm- 

Bff  the  Cpur/^— >McDo!CAXJ>,  J.  deliTeriog  the  opinion. 

The  defendant  in  error,  Philip  P.  Monroe,  had  been  ar« 
rested  on  a  writ  of  ca.  so.  at  the  instance  of  R.  W.  Howes  & 
Co.,  retnmable  to  the  Inferior  Court  of  Lee  county.  He 
gave  bond,  with  security,  in  terms  of  the  law  for  his  appear- 
ance, &C.  At  the  Court  at  which  the  said. Monroe  was 
bound  to  appear,  the  plaintiff  moved  to  enter  up  judgment 
on  the  bond.  The  counsel  for  defendant  in  error  opposed 
It,  on  the  ground  that  there  was  no  such  judgment  as  that  on 
which  the  said  writ  of  ca.  sa.  was  issued.  Plaintifi^s  coun- 
sel  moved  to  amend  the  ea.  sa,  so  as  to  make  it  conform  to 
the  judgment  on  which  it  had  been  issued.  This  motion 
was  resisted  on  the  ground  that  tlie  clerk  who  had  issued  it 
had  gone  out  of  office,  that  ho  could  not  amend  it,  and  the 
Court  could  not  amend  iL  The  Court  allowed  the  ea.  so.  to 
be  amended,  and  ordered  judgment  to  be  entered  upon  the 
bond.  The  defendant's  counsel  submitted  to  the'  Court  ex- 
ceptions to  its  decision,  which  it  refused  to  sign,  unless  the 
defendant's  counsel  would  incorporate  in  his  exceptions,  the 
order  of  the  Court  directing  the  ca.  sa.  to  be  amended. 
Counsel  then  asked  the  Court  to  certify  that  they  had  refus- 
ed to  sign  the  exceptions,  but  upon  the  condition  above 
stated,  which  they  refused  to  do. 
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The  defendant  petitioned  the  Judge  of  the  Superior  Court 
for  a  mandamus  nisij  to  compel  the  Inferior  Court  to  sigir 
the  bill  of  exceptions,  which  was  grahtci 

The  Inferior  Court  showed  cause  against  "malcing  the 
9nan</amu£  absolute^  that  when  c6unsel  for  defendant  pre- 
sented liie  exceptions  to  their  decision,  they  proposed  to 
correct  them  so  as  to  show  clearly  to  the  Superior  Cotnrt 
what  they  had  done  in  tlie  case,  either  by  inserting  in  the 
exceptions  tender^,  the  order  for  the  amendment  of  the  writ 
of  ecu  so.  or  by  the  statement  that  the  amendment  was  not 
rMde^  by  tbe  former  clerk,  but  by  order  of  the  Court  on  hia 
evidence. 

The  Judge  of  the  Circuit  Court  made  the  order  for  the 
mandamus  absolute  on  this  return  of  the  Inferior  Court 
His  decision  is  excepted  to  and  error  is  assigned  upon  it 

The  record  shows  the  omission  of  a  most  material  &ct 
in  the  bill  of  exceptions,  as  tendered  to  the  Inferior  Cout^ 
and  one  which  was  necessary  to  a  correct  understanding  of 
their  decision.  The  Judgment  of  a  Court  upon  facts  submit* 
ted  to  its  decision  cannot  be  correctly  understood,  unless  the 
facts  are  set  forth.  Courts  were  intended  to  administer  the 
law,  that  justice  may  be  done  in  controversies  between  par- 
ties before  them,  and  this  cannot  be  done  if  one  party  is  to. 
be  allowed  to  present  a  one  sided  statement  of  the  case. 

Every  case  ^lust  come  up  in  such  a  manner  as  to  enable 
the  corrective  Court,  to  pronounce  its  judgment  with  a  com« 
plate  understanding  of  the  rights  of  parties  as  they  were  pre«> 
sented  in  the  Court  below.  As  the  exceptions  to  the  decis* 
ion  of  the  Inferior  Court  were  not  full,  and  did  not  state  the 
case  in  a  manner  that  would  enable  the  Court  to  decide 
justly  between  the  patties,  that  Court  acted  very  properly  to 
refuse  to  sign  them  as  they  were  tendered,  as  well  as  to  cer- 
tify that  they  had  refused  to,  except  on  the  terms  they  sta.ted 
to  counsel 

Judgment  of  Court  b^Jow  reveEseiL 
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Ma  3^ — Feahcis  Thokas,  plaintiff  in  error,  vs.  Chaklss  W. 

Hour,  defendant  in  error. 

A  dmhndtLOl  in  equity  answered  the  bill,  and  moved,  on  the  fbandation  of  tho 
answer,  to  dissolve  the  ii^unction.  The  Court  overruled  the  motion.  After* 
wards  the  defendant  amended  his  answer,  and  without  havin|^  any  lerlu  itt* 
posed  on  him  for  doing  so.  He  then  moved  to  dissolve  the  iigunotioB,  oa 
the  foundation  of  the  amended  answer. 

Hddf  that  he  might  make  this  second  motion,  notwithstanding  the  judgment  ia 
the  first. 

In  Equity,  in  Dougherty  Superior  Coort  Decision  bf 
Judge  PowsBs,  December  Term,  1856. 

Motion  to  dissolve  injunction. 

A  motion  had  been  made  at  a  former  hearing  of  this  case, 
upon  the  coming  in  of  the  answer,  to  dissolve  the  injunc* 
tion,  which  motion  was  refused  upon  the  ground  of  the  in- 
sufficiency of  the  answer,  and  that  the  same  did  not  swear 
off  the  equity  of  the  bill,  and  which  decision  had  been  affirm- 
ed by  the  Supreme  Court,  at  a  previous  term.  Afterwards 
de£»idant  amended  his  answer  and  renewed  his  motion  to 
dissolve  the  injunction.  Which  motion  the  Court  refused  to 
grant,  upomthe  ground  that  the  motion  having  been  once 
made  and  refused,  could  not  be  renewed,  although  the 
amended  answer  might  fully  meet  all  the  charges  of  the  bill 
and  deny  all  its  equities  Whereuponf  defendant  by  his 
counsel  excepts  and  assigns  error. 

• 

LroN,  for  plaintiff  in  error. 

Slattobtsr,  for  defendant  in  error. 

JBy  iht  Cdurt. — ^Bsnniko,  J.  delivering  the  opinion. 

Tn  this  case,  the  defendant  in  the  bill  put  in  his  answer, 
VOL.  zxi.    12 
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and  made  a  motion  founded  on  the  answer,  for  the  dissolu- 
tiou  of  the  injunction.    This  motion  the  Court  overruled. 

Afterwards  the  defendant  amended  his  answer  and  made 
another  motion  founded  on  the  amended  answer,  for  the 
dissolution  of  the  injunction. 

This  motion,  the  Court  held  barred  by  the  judgment  in 
the  first  motion. 

The  simple  question  is,  whether  in  holding  this  the  Court 
held  right? 

There  can  be  no  doubt,  that  a  Court  of  Equity  would  re- 
fuse to  entertain  a  second  motion  to  dissolve  an  injunction, 
if  both  motions  were  placed  on  pjecisely  the  same  founda- 
tion. But  it  by  no  means  follows  from  this,  that  it  would 
or  ought  to  refuse  to  entertain  a  second  motion,  if  the  sec- 
ond was  placed  on  a  difl'erent  foundation  from  that  of  the 

first 

In  such  a  case,  the  doctrine  of  res  cuffudicata  could  not 

apply. 

It  is  true,  that  in  such  a  case,  it  might  be,  that  the  doc- 
trine of  discouragement  to  laches  would  apply.  If  mere 
negligence  was  the  reason  why  the  first  answer  failed  to 
present  the  case  presented  by  the  second,  a  Court  of  Equity 
would  be  justified,  if  not  required,  to  refuse  to  entertain  the 
second  motion. 

But  in  this  case  there  are  facts  which  we  think  repel  the 
idea,  that  negligence  was  the  reason  why  [the  first  answer 
lid  not  present  what  was  presented  by  the  second. 

The  facts  are,  that  the  Court  allowed  the  defendant  to 
amend  his  answer  without  terms ;  without  imposing  a  con- 
dition that  he  was  not  to  make  a  second  motion  founded  on 
the  answer  as  amended  for  a  dissolution  of  the  injunction. 
And  the  statute  of  amendments  of  1854,  although  it  says, 
that  though  the  Court  shall  allow  any  amendment  at  any 
stage  of  the  cause,  yet  also  says  that  it  may  compel  the 
amending  party  to  pay  the  costs,  and  may  enforce  ^  other 
reasonable  and  equitable   terms   on   him  at  discretion.^ 
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SoWy  we  think,  that  if  it  was  negligence  in  the  defendant 
which  rendered  an  amendment  of  the  answer  necessary  or 
proper,  the  Court  would,  and  should,  under  this-statute,  have 
imposed  terms  of  some  sort  on  him.  None  of  any  sort  hav- 
ing been  imposed  on  him,  we  suppose  that  it  was  some 
other  thing  than  negligence  in  him,  that  made  it  necessary  or 
proper  to  amend  his  answer.     */9ct8  1853-4;  48. 

The  statute  evidently  intends  that  a  party  may  have  an 
unlimited  right  of  amendment,  but  not  gratis.  It  intends 
that  he  shall  pay  for  the  right ,  and  it  leaves  the  price  abso- 
hiiely  to  the  discretion  of  the  Court  restrained  by  nothing 
but  a  regard  to  what  is  reasonable  and  equitable.  When 
however,  the  amending  party  has  paid  the  price  imposed  on 
him,  that  ought  to  restore  him  to  favor  with  the  Court,  and 
the  matter  of  his  amendment  ought  to  be  as  available  to 
him  as  if  it'had  been  presented  in  his  original  answer. 

In  this  case,  as  I  said,  it  does  not  appear  that  any  terms 
v^ere  imposed  on  the  defendant,  as  the  price  of  the  right  to 
amend  his  answer.  He,  therefore,  is  not  to  be  viewed  with 
disfavor  because  he  has  amended  his  answer.  His  answer 
must  be  considered  as  worth  as  much  to  him,  as  if  there 
bad  been  no  defective  answer,  and  no  motion  thereupon. 

We  think  therefore,  that  the  Court  below  ought  to  have 
entertained  the  second  motion,  notwithstanding  the  judg- 
ment on  the  first 

This  Court,  however,  is  not  to  be  understood  as  intima- 
ting an  opinion,  that  the  act  of  1854  ought  to  be  so  admin- 
istered as  to  encourage  or  to  countenance  negligence ;  this 
Court  thinks  that  the  act  ought  not  to  be  so  administered  as 
to  produce  that  effect  And  it  thinks  that  there  is  no  neces- 
sity that  the  act  should  be  so  administered  as  to  do  so.  Let 
the  Courts  refuse  to  allow  amendments,  except  on  such 
terms  as  shall  prevent  delay  of  the  trial.  Let  them  exact' 
of  the  applicants  for  leave  to  amend,  undertakings  to  go  to 
trial  at  an  early  day ;  waivers  of  all  formal  objections  of  ev- 
ery kind;  waivers  of  the  proof  of  documents,  and  of  the  pro- 
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duction  of  books;  waiyera  of  the  proof  of  all  matten  not  real- 
ly in  issue,  whenever  it  can  be  done  consistently  with  a  re* 
gard  to  what  is  reasonable  and  equitabla 

Judgment  reversed. 


No.  35. — Jarxd  B.  Roberts,  plaintiff  in  error,  vs.   Bmns, 

0.  Keatok,  defendant  in  error. 

[1.]  Whether  a  question  is  pertinent  or  not  underthe  statute  to  compel  disoov^ 
ries  at  law,  must  be  determined  by  a  consideration  of  the  evidence  the  ques- 
tion is  likely  to  elicit,  with  the  issue  to  be  tried. 

[3.]  Whether  the  statutes  authoriaing  discoveries  at  law,  have  been  so  com- 
plied with  as  to  entitle  the  party  seeking  the  evidence,  to  an  answer,  the 
whole  proceeding  will  be  looked  to ;  the  interrogatories  themselves ;  the  issues 
to  which  the  testimony  is  to  be  read ;  the  affidavit  of  the  party ;  the  order  of 
the  Judge  allowing  the  interrogatories,  and  the  notice  to  the  adverse  party, 
when  it  appears  to  have  been  before  the  Court  when  he  passed  the  order. 

Case. — In  Dougherty  Superior  Court  Decision  by  Judge 
Powers,  December  1856. 

Motion  to  dismiss  plaintilSPs  case  fof  failing  to  answer  in- 
terrogatories. 

Plaintiff's  counsel  resisted  tlvB  motion,  on  the  following 
grounds: 

1st  Because  the  interrogatories  themselves  were  not  per- 
tinent 

2d  Because  the  same  if  answered  affirmatively  could  not 
materially  aid  defendant's  defence. 

3d.  Because  the  interrogatories  and  order  of  the  Court  re- 
quiring defendant  to  answer,  were  not  taken  out  or  granted 
in  conformity  to  the  statutes  in  such  cases  made  and  pro- 
vided. 

4th.  Because  it  did  not  appear  to  the  Court  allowing  sud 
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iatenogatories,  either  by  the  oath  of  the  party  or  otherwise, 
that  the  answers  would  be  material  evidence  in  the  cause,  or 
that  the  interrogatories  were  pertinent  and  such  as  the  plain- 
tiff would  be  compelled  to  answer  upon  a  bill  of  discovwy 
in  chancery. 

The  Court  orerruled  the  objections  and  dismissed  plaintifPs 
action  for  failure  on  his  part  to  answer  the  interrogatories. 

Plaintiff  excepted  to  this  decision. 

X*TONs ;  Vasov  &  Davis,  for  plaintiff  in  error, 
HiNSs ;  Slauohter,  for  defendant  in  error. 

Bjf  the  Court — ^McDonalb,  J.  delivering  the  opinion. 

The  defi^ndant,  who  was  defendant  in  the  Court  below  also, 
propounded  certain  interrogatories  to  the  plaintiff,  the  im- 
«w«8  to  which  he  considered  material  to  his  defence.  To 
the  interrogatories  was  attached  an  affidavit  of  tiie  defendant, 
that  he  is  advised  and  believes  that  the  facts  sought  to  he 
proven  by  them,  are  material  to  his  defence,  and  that  he  now 
knows  no  other  way  of  proving  said  facts,  but  by  the  oath  of 
the  plaintiff  The  affidavit  stated  farther,  that  the  plaintiff 
lestded  out  of  the  Stale.  The  Court  passed  an  order,  in 
which  were  recited  the  facts  stated  in  the  affidavit,  requiring 
the  pkuptiff  to  answer  the  interrogatories  in  sixty  days,  after 
a  copy  notice  and  said  interrogatories  were  served  on  his  at- 
toniey.  The  interrogatories  were  not  answered  by  the  plain- 
tiff, and  when  the  cause  was  called  for  trial  the  defendant's 
counsel  moved  to  dismiss  plaintiff's  case,  which  motion  was 
opposed  on  the  grounds  set  forth  in  the  reporter's  statement 
The  Court  sustained  the  motion  and  dismissed  the  ease.--^ 
This  decinon  is  made  the  ground  of  exception,  and  error  is 
asaigned  thereon. 

[1.]  To  determine  whether  the  interrogaU»ries  were  perti* 
nenl  to  the  cause  wemustexaminethe  pleadings.  Theadion 
18  a  special  acti<Hi  on  the  case  for  a  fraud  alleged  to  have 
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been  committed  by  the  defendant  on  the  plaintiff,  in  the  sale 
of  a  note  secured  by  mortgage,  while  the  defendant  held  a 
note  of  much  larger  amount  on  the  same  party,  secured  by 
mortgage  on  the  identical  property,  of  older  date,  which  it 
was  alleged  was  well  known  to  the  defendant,  but  which  he 
fitlsely,  fraudulently  and  deceitfully  suppressed  and  withheld 
from  the  plaintiff  The  defendant  pleaded  non  assumpsit^ 
payment y  and  the*  statute  of  limitations.  No  point  was  made 
on  the  pleadings  and  it  seems  to  have  been  considered  that 
the  general  issue  was  properly  pleaded  One  of  the  interroga- 
tories propounded  to  the  plaintiff  is,  ^did  you  ever  authorize 
your  name  to  bring  said  action  against  the  defendant,  and  is  it 
now  carried  on  by  your  knowledge,  approbation  or  consent,  and 
have  you  not  ordered  the  same  dismissed  ?"  &c.  ^He  is  further 
asked  if  he  did  not  select  the  note  himself  and  express  him- 
self anxious  to  get  it ;  and  if  he  did  not  propose  to  trade  the 
note  and  niortga^e  to  Shores,  if  Shores  would  indorse  them, 
and  represent  the  said  note  as  perfectly  good,  and  that  the 
property  was  amply  large  enough  to  secure  both  notes  and 
mortgages.  Affirmative  answers  to  these  questions  would 
have  been  entitled  to  much  consideration  in  determining  the 
issue  of  fraud.    The  questions  were  pertinent 

[2.]  The  affidavit  of  the  defendant  attached  to  the  inter- 
rogatories bears  date  30th  April,  1862^  the  notice  to  the  plain- 
tiff bears  date  at  the  same  time,  and  requires  the  plaintifPs 
answer  in  solemn  form ;  they  were  all  filed  in  office  on  the 
same  day.  The  order  of  the  Court  must  apply  to  them  as  they 
are.  There  is  a  substantial  compliance  with  the  require- 
ments of  the  statuta  The  oath  of  the  defendant  states  that 
the  answers  to  the  interrogatories  are  material  to  his  defence. 
The  Judge  allowing  the  interrogatories  must  be  satisfied, 
that  is,  it  must  appear  to  the  Court,  by  the  affidavit  of  the 
party  or  otherwise^  that  the  answers  to  the  interrogatories 
wiU  be  material  evidence  in  the  cause.  For  this  he  has  the 
affidavit  of  the  party  and  the  nature  and  purport  oftheqnes- 
tions.     They  must  be  pertinent    That  tkiey  are  pertinent 
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the  Court  must  judge  in  the  sslme  manner  as  if  the  witness 
were  on  the  stand — by  the  question  and  the  issue  pro- 
posed to  be  proved.  They  must  be  ^uch  as  the  advejrse  party 
would  be  bound  to  answer  in  a  bill  of  discovery  in  a  Court 
of  Chancery.  That  must  be  determined,  as  in  a  Court  of 
Chancery,  by  the  questions  themselves.  The  party  would 
be  compelled  to  answer  all  questions  relevant  to  the  issue, 
unless  they  were  within  that  description  of  questions  that 
ail  parties  and  witnesses  are. protected  from  answering;  such 
as  would  lunount  to  a  betrayal  of  professional  confidence, 
subject  the  party  to  infamy,  a  criminal  prosecution,  and  the 
like. 

Judgment  affirmed. 


No.  36. — Jesse  J.  Robinson,  plaintiff  in   error,  vs.  Josrva 
Perrt  and  William  B.  Martin,  defendants  in  error. 

R.  and  P.  entered  into  a  contract  by  which  P.  leased'  from  R.  a  lot  of  iaiid 
for  five  years ;  oorenantiiig  to  build  on  it  a  comfortable  cabin,  and  clear  tad 
keep  under  good  fence  twenty  acres  of  the  lot  or  more,  if  he  chose,  and  at 
the  expiration  of  the  five  years,  to  pay  R.  one  hundred  dollars  for  the  land,  and 
in  the  meantime,  to  pay  the  taxes  on  the  lot,  and  then  a  title  to  the  land  ww 
to  be  made  to  him  by  R. 

P.  assigned  his  interest  in  the  land ;  and  that  interest  finally  was  assigned 
to  P.  and  M. 

Sidd,  that  the  interest  was  assignable,  and  that  the  last  assignees  might  hare 
specific  performance  of  R.  on  shewing  a  compliance  with  the  covenants  to 
be  performed  by  the  first,  P. 

In  Equit7,in  Calhoun  Superior  Court  Tried  before  Judge 
Allen,  Norember  Term,  1856. 

On  the  25th  day  of  October,  1849,  Jesse  J.  Robinson  and 
Lieroy  B.  Phillips,  entered  into  the  following  agreement  to- 
wit: 
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^Georgia.  *i  Articles  made  and  entered  into  Ibis  JiGlh 
Early  County.  /  day  of  October,  1849,  between  Jesse  J. 
Robinson  of  the  one  part,  and  Leroy  B.  Philijps  of  the  oH^ 
part,  witnesseth :  that  the  said  Jesse  J.  Robinson  .has  this  4ipty 
leased  unto  the  said  L.  B.  Philips,  for  the  term  of  ^ve  y^f^ 
firom  this  date,  lot  of  land.  No.  148,  in  ^he  fow^  (4th)  d|f9* 
trict  of  Early  county.  The  said  Philips  is  to  b^ild  on  said 
lot,  a  comfortable  cabin,  c]:ib,  stable,. smoke  house^  and.c^ear 
up  and  put  and  keep  under  good  fence,  twen^  acr^  of  land, 
and  more  if  he  chooses;  at  the  eoq^iration  of  said  t^p^  of 
five  years,  the  said  L.  B.  Philips  is  to  pay  said  J*  J*  Bi^in- 
son  and  his  assigns,  one  hundred  dollars  in  specie  for  sfid 
Iqt  of  land,  and  the  said  J.  J.  Robinson,  is  then  on  such  pay- 
ment, to  make  or  cause  to  be  made  unto  said  Philips,  a  good 
warrantee  deed  to  said  lot 

In  testimony  whereof,  the  said  parties  have  set  their  hands 
and  seals  hereunto,  the  day  and  year  first  above  written. 
Said  Philips  is  to  pay  all  taxes,  after  this  year  on  it* 

JESSE  J.  ROBINSON,  [I*  &] 

his 
LEROY  B.  X  PHILIPS, 
In  presence  of  (in  duplicate.)  mark. 

Minerva  Philips.*' 

Th^  bill  alleges,  that  said  Philips,  on  the  9tfa  af  Decern- 
l>er,  1850,  assigned  said  articles  to  one  Brown :  Brown  on 
the  14th  December,  1850,  transferred  them  to  one  Holdcjr, 
who  on  the  2d  May,  1852,  transferred  his  right  and  title  to 
Sarah  B.  Morris,  and  said  Sarah  B.  Morris  on  the  13th  of 
December,  1852,  transferred  the  west  half  of  said  lot  to  one 
of  the  complainants,  Joshua  Perry,  and  the  east  half  to  com- 
plainant, William  B.  Martin.  Said  transfers  were  all  en- 
dorsed on  said  agreement,  but  not  under  seal :  That  Ae 
assignment  to  complainants  was  for  a  valuable  consideration : 
That  said  Philips  entered  upon  said  land  under  said  agree- 
ment, and  made  a  clearing  and  put  up  the  buildings  as  stipu* 
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iated  tkeieii) :  That  complainants  under  the  assignment  to 
diem,  went  into  possession,  and  at  the  expiration  of  said 
term  of  five  years,  tendered  the  one  hundred  dollars  ^  men- 
tioned in  said  agreement,"  and  complied  with  all  the  condi* 
lions  of  the  agreement,  and  demanded  titles  to  said  lands, 
which  said  Robinson  refused,  and  that  he  has  commenced 
his  action  of  ejectment  against  complainants  for  the  recorery 
of  said  land. 

The  bill*  prays  for  an  injunction  to  restrain  the  action  at 
law,  and  for  a  specific  performance  of  said  agreement  with 
complaUiaiits  as  assignees  thereof 

To  the  bill  the  defendant  filed  a  demurrer,  on  the  ground  : 

1st  That  there  was  no  equity  in  the  bill 

j^d  Because  complainants  have  a  full  and  adequate  reme- 
dy ai  law. 

Sd  Hiat  the  lease  under  which  complainants  claim  title, 
is  not  transferable  by  delivery  or  endorsement 

4th.  Because  complainants  show  no  title  in  themselves, 
QAdef  said  lease,  the  same  being  under  seal,  and  assigned  to 
them  by  parol 

Afier  ajgument  had,  the  Court  below  overruled  the  demur- 
rer, and  ordered  the  defendants  to  answer,  whereupon  de* 
ftudants  ezcq^led,  and  assigns  error  thereon. 

Sims  ;  and  B.  Hill,  for  plaintiff  in  error. 

Pekkins  ;  and  R.  H.  Clarks,  for  defendants  in  error. 

Sy  the  Court. — Bennino,  J.  delivering  the  opinion. 

Was  there  equity  in  the  bill  ?  If.  there  was,  the  demurrer 
was  properly  overruled,  for  all  the  grounds  of  the  demurrer 
are  included  in  the  one,  that  there  was  no  equity  in  the  bill. 

There  was  equity  in  the  bill,  if  the  interest  Acquired  by 
Philips  from  Robinson  was  assignable.  And  that  it  was  as- 
signable, there  can  be  no  doubt    The  contract  between 
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Robinson  and  Philips  contained  no  covenant,  that  Philips 
should  not  alien.  The  right  of  alienation  therefore,  was 
one  of  the  incidents  of  the  interest  in  the  land  acquired  by 
Philips ;  and  this  right  is  an  incident  of  leased  property, 
which  is  to  be  defeated  only  by  a  very  clear  stipulation ; 
Courts  lean  in  &vor  of  it  See  Comyn  on  Land,  and  Ten. 
234,  and  cases  cited 

A  covenant  to  renew  a  lease,  runs  with  the  land,  and  the 
assignee  of  the  lease  may  require  a  specific  performance  of 
it  Fiat  on  Cov.  250.  Therefore  Philips's  right  to  purchase 
at  the  expiration  of  the  five  years,  run  with  the  land,  and  thus 
came  to  the  complainants. 

There  was  therefore  equity  in  the  bill 

The  allegations  in  the  bill  with  respect  to  the  tender  might 
well  have  been  more  particular  and  more  certain.  And  one 
of  the  Court,  (Judge  McDonald,)  tfiinks  they  should  have 
been  so. 

But  the  demurrer  does  not  make  any  special  objection  to 
them  on  this  score,  and  it  is  not  likely  that  their  character 
was  passed  upon  by  the  Court  below.  At  all  events^  they 
are  amendable.  Therefore  this  Court  decides  nothing  as  to 
their  sufficiency. 

Nor  does  it  decide  anjrthing,  as  to  whether  there  are  pro- 
per parties  to  the  bill.  That  question  was  not  made  bdbie- 
the  Court  below. 

The  judgment  of  this  Court  merely  is,  that  there  was  eqvdty 
in  the  bill,  and  therefore,  that  the  Court  below  was  right  in 
overruling  a  demurrer  that  was  for  want  of  equity. 

Judgment  affirmed. 
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No.    37. — Solomon   G.  Beckham,  plaintiff  in  error,  vs. 
Elizvr  Newton,  defendant  in  error. 

[1.]  Injunction  disnolved  when  answer  denies  the  equity  of  the  bill. 

[2.]  NotwithiitanUing  an  irregular  sale  andevcn  an  illegal  one  by  admin istraton, 

a  party  of  fall  age  may  so  ratify  it  by  acqnieaoence  as  to  make  it  blading  aod 

effect  aaL 

[3.]  There  is  equity  enough  in  a  bill  to  sustain  it,  which  states  an  irregular  sale 
an  acquiescence  in  it  by  the  party  whose  interest  is  effected  by  it. 

In  Equity^  in   Calhoun  Superior  Court    Tried   before 
Judge  Powers,  November  Term,  1856. 

This  bill  was  filed  by  Solomon  G,  Beckham,  complaipant 
against  Elizur  Newton  defendant 

The  complainant  alleges  that  on  the day  of  — — 


-,  he  purchased  lot  of  land  No.  229,  in  the  4th  district  of 
Calhoun  county,  from  the  heirs  at  law  of  Burwell  Russell, 
for  valuable  considerotion.  That  he  received  from,  his  ven« 
dors,  as  his  chain  of  title,  a  grant  from  the  State  to  George 
Irving,  and  the  deed  of  Loring  Irving,  administrator  of  said 
George  Irving,  deceased,  to  the  said  Burwell  Russell,  dated 
29th  November,  1825.  That  said  Russell  died  without  hav- 
ing disposed  of  said  lands,  and  the  complainant  bought  the 
same  from  his  heirs  at  law  as  above  stated,  for  the  sum  of 
fifteen  hundred  dollars. 

That  Elizur  Newton,  of  the  county  of  Clark,  has  commenc- 
ed his  action  of  ejection  against  complainant  for  said  land, 
claiming  under  a  title  from  Elizabeth  O'Neal,  the  heir  at  law 
of  said  Greoige  Irving,  who  has  been  of  age  some  twenty-five 
years,  and  alleging,  as  complainant  is  informed,  that  title  to 
said  land  was  not  legally  divested  by  the  deed  of  the  admin- 
istrator of  said  Creorge  Irving  to  Burwell  Russell. 

Complainant  further  alleges  that  the  following  are  the 
fisicts,  as  he  has  been  recently  informed,  in  relation  to  the 
sale  of  said  land  to  said  Burwell  Russell  Upon  the  death 
of  said  George  Irving,  Loring  Irving  and  Burwell   Russell 
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became  his  administrators,  and  the  said  lot  of  land  agreeably 
to  an  order  of  the  Court  of  Ordinary  of  Morgan  county,  was 
sold  at  public  out  cry  to  the  highest  bidder,  and  that  Bur- 
well  Russell  became  the  purchaser ;  paid  the  purchase  money 
and  took  titles  from  his  co-administrator  and  held  the  same 
till  his  death,  and  the  said  Loring  Irving,  co-administralory 
accounted  with  the  heirs  at  law  for  the  same,  and  that  Eliza- 
beth received  the  same,  acquiesced  in  said  sale  till  after  Rus- 
sell's death,  and  would  yet  have  been  satisfied,  but  for  the 
intermeddling  of  Newton.  That  at  the  time  complainant 
purchased  said  land,  he  had  no  knowledge  of  the  above  &ets 
nor  had  any  notice  of  Newton's  claim.  That  adminis- 
:tation  of  said  Oeorge  Irving's  estate  has  been  closed  more 
than  thirty  years,  and  that  said  Elisabeth  has  received  and 
receipted  for  her  share  of  the  same.  That  said  Newton,  at 
lh6  time  of  his  purchase  from  said  Elizabeth,  had  notice  of 
the  title  of  said  Biurwell  Russell,  as  well  as  of  the  &cts  in  le- 
ladon  thereto,  as  above  slated.  The  bill  prays  that  said  New- 
ton be  enjoined  from  prosecuting  his  action  of  ejectment 

Newton  answers  the  bill,  «nd  admits  that  he  purcfaaaed 
said  land  from  said  Elizabeth  CPNeal  in  December,  1849,  and 
paid  her  for  the  aune,  the  aum  of  one  hundred  and  fifty  dol- 
lars. That  at  the  time  of  his  purchase,  he  had  no  notice  of 
any  other  claimant  or  title,  and  claims  to  be  a  bona  fide  pnr- 
ehaser  for  valuable  consideration  without  notice.  Tbat  he 
did  afterwards  hear  of  a  claim  by  a  man  named  Russell,  and 
that  he  went  down  to  Calhoun  <H>unty  to  look  after  his  lands 
and  to  take  possession  of  the  same.  He  went  to  Beckham's 
house  and  exhibited  to  him  his  titles,  and  rented  said  lot  of 
land  to  him,  and  this  was  before  Beckham's  pretended  pur- 
chase firom  the  heirs  of  RusseU,  and  that  defendant  did  not 
commence  his  action  of  ejectment  against  Beckham  mml 
he  ascertained  that  he  was  claiming  the  land  as  his  own, 
and  had  repudiated  his  tenancy ;  knows  nothing  of  the  sale 
by  administrators  of  George  Irving;  of  the  paymoit  of- tfce 
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pmehase  money  to  said  Elizabeth  O'Neal  the  heir  at  law^  or 
of  the  settlement  of  said  estate. 

Upon  the  coming  in  of  the  answer,  the  Court  dissolved 
the  injunction  and  dismissed  the  Bill,  and  complainant  ex- 
cepted and  assigns  error. 

SLAtroHTER,  for  plaintiff  in  error. 

VAsoiTy  for  defendant  in  error. 

By  the  Court — McDonald,  J.  delivering  the  opinion. 

On  the  coming  in  of  the  answer  of  the  respondent,  a  mo- 
'  don  was  submitted  to  the  Court  to  dissolve  the  injunction 
and  to  dismiss  the  bill  for  want  of  equity.  The  Court  dis- 
solved the  injunction  and  dismissed  the  bill,  and  on  this  judg- 
ment of  the  Court,  error  is  assigned. 

[1.3  On  examination  of  the  answer  of  the  defendant,  we 
find  that  many  of  the  charges  of  the  bill  are  answered  upon 
information  and  belief,  and  it  is  insisted  by  complainant's 
solicitor,  that,  on  such  an  answer,  an  injunction  will  not  be 
dissolved.  That  is  true,  and  unless  there  is  enough  in  the 
answer,  sworn  to  positively,  to  displace  complainant's  equity, 
the  injunction  ought  to  be  retained.  It  is  not  necessary  to 
scrutinize  the  bill  and  answer  very  closely,  to  determine  that 
there  is  enough  in  the  answer  to  sustain  the  motion  to  dis- 
solve the  injunction.  The  bill  alleges  that,  at  the  time  com- 
plainant purchased  the  land  of  the  heirs  of  Russell,  he  had 
no  notice  of  the  claim  of  the  defendant  Elizur  Newton, 
or  of  Elizabeth  O'NeaL  This  charge,  the  defendant  most 
positively  denies,  and  sets  forth  a  lease  or  contract  for  the 
rent  of  the  land  by  defendant  to  complainant ;  that  defendant 
went  to  complainant's  house  and  exhibited  to  him  his  title 
and  complainant  then  proposed  to  purchase  the  land  of  him. 
He  refused  to  sell  because  he  had  heard  of  the  other  claim, 
(that  of  the  heirs  of  RusselL)  According  to  the  answer  then, 
and  on  the  motion  to  dissolve,  it  being  in  no  manner  contro- 
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Tertedy  it  must  be  taken  as  true,  that  complainant  is  the  de- 
fendant's tenant  of  the  land  sued  for,  and  he  cannot  enjoin 
the  ejectment  suit  instituted  for  its  recovery. 

[2.]  In  considering  the  other  branch  of  the  motion,  to  dis- 
miss the  bill  for  want  of  equity,  a  different  rule  prevails,  in 
respect  to  the  facts  to  which  we  must  apply  the  principles 
which  control  Courts  of  Chancery.  The  allegations  of  the 
bill  are  to  be  taken  as  true.  By  them  it  appears  that  com- 
plainant purchased  the  land  from  the  heirs  at  law  of  Rnrwell 
Russell,  that  he  received  their  warranty  deed  of  conveyance 
to  the  land  and  at  the  same  time  they  delivered  to  him  the 
grant  from  the  State  of  Georgia  to  George  Irving,  and  a  war- 
ranty deed  from  Loring  Irving  as  administrator  of  George 
Irving,  deceased,  conveying  the  same  land  to  Burwell  Rus- 
sell ;  that  Elizur  Newton,  the  defendant,  commenced  an  ac- 
tion of  ejectment  in  the  Superior  Court  of  the  county  of  Early 
against  the  complainant  for  the  recovery  of  the  land,  claina- 
ing,  as  complainant  is  informed  and  believes,  under  a  title 
from  the  heir  at  law  of  the  said /George  Loring,  deceased, 
to- wit :  Elizabeth  O'Neal,  who  has  been  of  age  some  twenty- 
five  years  or  more,  alleging  and  claiming  that  the  title  to  said 
land  has  never  passed  from  the  estate  of  George  Loring,  de- 
ceased ;  that  she  being  the  only  heir  at  law,  the  right  and 
title  to  the  land  was  vested  in  her.  The  bill  further  alleges 
that  he  has  lately,  within  the  last  few  days,  discovered  the 
following  to  be  the  facts  of  the  case,  that  is  to  say :  at  and 
after  the  death  of  the  said  George  Irving,  the  said  Loring 
Irving  and  Burwell  Russell  became  administrators  on  the 
estate  of  said  deceased,  and  the  said  land  was  sold,  in  accor- 
dance with  an  order  from  the  Court  of  Ordinary  of  Morgan 
county,  in  terms  of  the  law,  having  been  put  up  and  sold  to 
the  highest  bidder;  that  Burwell  Russell,  one  of  the  adminis- 
trators, being  the  highest  bidder,  became  the  purchaser,  paid 
the  purchase  money,  took  a  title  thereto,  and  held  the  same, 
and  his  heirs  after  his  demise,  until  the  said  heirs  sold  the 
same  to  complainant  on  the day  of 1853  ;  that 
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the  said  Loring  Irving,  one  of  the  administrators^  received 
the  purchase  money  of  his  co-administrator,  the  said  Russell, 
and  settled,  and  accounted  with  the  said  heir  at  law  for  the 
same,  she  receiving  and  acquiescing  therein,  until  long  after 
the  death  of  the  said  Burwell  Russell ;  and  complainant  be- 
lieves would  yet  have  been  fully  satisfied  but  for  the  inter- 
meddling of  the  said  Newton.  The  bill  further  alleges  that 
complainant,  when  he  purchased  the  land  of  the  said  heirs 
at  law  of  the  said  Russell,  had  no  notice  of  the  facts  set 
forth  relative  to  the  sale  and  purchase  of  said  Loring  Irving 
and  Burwell  Bussell  or  of  the  claim  of  the  said  Elizabeth 
O'Neal,  and  that  at  that  time  he  had  no  knowledge  of  any 
good  outstanding  title  to  said  land,  in  any  other  person,  oth- 
er than  from  rumor,  but  supposed  the  same  was  bona  fide 
in  the  said  Burwell  Russell  and  his  heirs  at  law,  as  he  found 
a  title  of  record  in  the  county  of  Early  to  the  said  Russell, 
recorded  July  3d,  1826,  and  never  heard  that  the  land  belong- 
ed to  any  other  person.  The  bill  further  alleges  a  full  settle- 
ment of  the  estate,  and  that  the  administrators  were  dismiss- 
ed from  the  said  administration  more  than  thirty  years  ago, 
and  that  the  said  Elizabeth  O'Neal  received  and  receipted 
for  her  portion  of  the  said  estate,  and  that  she  has  not  until 
recently  put  up  any  claim  to  the  same,  &c. 

The  bill  is  not  as  explicit  as  it  might  be  in  regard  to  the 
knowledge  of  Elizabeth  O'Neal  of  the  manner  in  which  the 
land  was  disposed  of  by  the  administrators,  and  in  respect 
to  the  actual  payment  to  her  of  the  consideration  money  of 
this  land,  yet  enough  is  stated  to  show  a  palpable  equity  in 
the  complainant 

[3.]  The  bill  states  the  sale  of  the  land  under  an  order  of 
the  proper  Court  7  the  settlement  of  the  estate ;  that  letters  dis- 
missory  were  issued  more  than  thirty  years  ago  ;  that  Eliza- 
beth O'Neal,  the  only  heir  at  law,  had  received  and  receipted 
for  the  whole  of  her  portion  of  the  estate,  and  had  acquiesed 
in  it  all  this  time.  If  she  knew  of  th^  manner  of  sale,  and 
settled  in  full,  her  long  acquiescence  in  it  ratifies  it    She 
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was  deaily  of  fiill  ffi.  It  is  unneoessaff  Iq  fenflork  on  other 
equities  that  may  belong  to  this  case,  and  which  will  deprad 
entiiely  on  the  proof  that  may  be  offered  to  sustain  the  bill 
or  the  answer. 

The  relations  existing  between  the  plaint^  and  defendant 
may  have  someAing  to  do  with  settling  their  equities  ulti- 
mately. Some  of  the  allegations  in  the  bill  most  be  made 
more  explicit  and  the  prayer  amended. 

Judgment  reversed. 


No.  38. — ^Bbnjamin  Johnsok,  plaintiff  in  ^rror,  vs.  Cvans 

Nelms,  defendant  in  error. 

No.  39. — Curtis  Nei^s,  plaintiff  in  error,  i^.  Bioxjamik 

Johnson,  defendant  in  error. 

These  two  cases  were  consolidated  and  argued  together. 

[1.]  Justices  of  the  Peace  are  not  bound  to  give  the  law  of  a  case  on  trial  be- 
fore a  jury  in  their  Courts  in  charge. 

[2.]  Juries  in  Justices^  Courts  are  bound  to  render  verdicts  according  to  the 
rules  of  law  and  equity,  applicable  to  the  case  before  them,  and  if  they  vio- 
late these,  their  verdicts  may  be  set  aside. 

Certiorariy  from  Dougherty  Superior  Court  Decision  by 
Judge  Allen,  June  Term,  1856. 

Benjamin  Johnson  sued  defendant  Nelmes  in  a  Justices' 
Court  for  the  hire  of  a  negro  from  1st  of  January  to  15th  of 
March,  1855,  at  the  rate  of  ten  dollars  per  month.  He  had 
hired  the  negro  to  Nelms  the  year  before,  and  he  had  not 
returned  her,  but  retained  and  kept  possession  of  her  lor 
two  months  and  a  half  after  the  term  of  hire  expired.  Has 
excuse  for  this  detention  was  that  Johnson,  her  mast^^  lived 
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out  of  the  county,  and  had  uot  demanded  her  at  the  end  of 
the  year^  and  he  did  not  know  where  or  to  whom  to  send 
her. 

Johnson  at  the  trial  in  the  Justices'  Court,  asked  the  Jus- 
tice to  charge  the  law  of  the  case  to  the  jury,  which  the  Jus* 
tiee  declined  to  do^  and  gave  judgment  for  defendant 

Plaintiff  sued  ont  a  certiorari,  and  brought  the  case  before 
the  Superior  Court  for  review  and  reversal 

The  presiding  Judge,  sustained  the  ceriiarariy  set  aside 
the  verdict  and  remanded  the  case  back  for  a  new  trial ;  but 
not  upon  the  ground  that  the  Justice  committed  error  in  not 
instructing  the  jury  as  to  the  law  of  the  case,  as  requested, 
holding  on  this  point  that  it  is  discretionary  with  the  Justice 
to  instnict  or  charge  the  jury  or  not,  as  he  thinks  best :  and 
Johnson  by  his  counsel  excepted  to  said  decision,  because 
the  same  was  not  made  on  the  proper  ground. 

And  defendant  Neln^s  excepted,  because  the  Court  erred 
in  setting  aside  the  verdict  and  granting  a  new  trial 

Sanders,  for  Johnson. 

MoBOAK,  for  Nelms. 

Jy  the  Court. — ^McDokalp,  J.,  delivering  the  opinion. 

[1.]  Our  Justices'  Courts  take  the  place  of  what  were  known 
before  the  revolution  and  sometime  afterwards,  as  Courts  of 
Conscience.  They  were  Courts  for  the  recovery  of  small 
debts,  and  examined  and  determined  the  cases  by  the  oath 
of  the  parties  or  other  witnesses,  and  decided  them  according 
to  equity  and  good  conscience ;  3.  BL  Con.  82.  The  Consti- 
tution of  1777,  declared  that  the  Court  of  Conscience  should 
be  continued  as  heretofore  practiced.  An  act  was  passed  in 
1760,  for  the  more  easy  and  speedy  recovery  of  small  debts 
and  damages.  In  1762,  that  act  was  explained  and  amend- 
ed and  both  acts  were  repealed  by  the  act  of  1789.  fFai'* 
kmaf  Dig.  406.    The  same  act  provided  for  the  more  speedy 
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recovery  of  small  debts,  not  exceeding  five  pounds  sterling: 
Jilstices'  Courts,  established  in  1797,  were  invested  with  this 
jurisdiction,  and  could  hear  and  determine  suits  not  exceed- 
ing thirty  dollars.  The  Justices  now  give  judgment  in  the 
fiirtst  instance,  but  either  party,  being  dissatisfied  with  the 
judgment  of  the  Justices,  may  appeal  to  a  jury.    The  jury 

'  are  sworn  to  try  the  cause,  and  give  a  true  verdict,  accord- 
ing to  equity  and  the  opinion  they  entertain  of  the  evidence. 

'  The  Justices'  Courts,  then,  are  our  Courts  of  Conscience,  es- 
tablished for  th<^  same  object,  and  are  to  act  and  determine 

'  upon  the  same  principles  that  governed  such  Courts  at  the 
time  the  Constitution  of  1777  was  formed.  On  appeal  trials, 
the  jurors  are  re-trying  the  case  with  all  the  powers  the  Jus- 

•  tices  had,  and  are  to  give  their  verdict  according  to  equity 

'  and  their  own  opinion  of  the  evidence.  It  is  an  appeal  fipom 
the  judgment  of  one  or  two  nien,  to  a  greater  number.    The 

'  Justices,  then,  may  or  may  riot  give  their  opinion  of  the  law 
to  the  jury.  The  jury  are  certainly  not  bound  by  the  opin- 
ion the  Justices  may  have  of  the  law.  They  have  a  right 
to  act  on  their  own  opinions  in  that  respect,  and  the  Justices, 
no  doubty  very  often  act  wisely  in  not  attempting  to  give  the 
law  in  charge.  The  Justices,  in  this  case,  committed  no 
error  in  refiising  to  give  the  law,  on  request  or  otherwise,  in 
charge  to  the  jury,  and  the  Judge  of  the  Superior  Court  com- 
mitted no  error  in  refusing  to  reverse  their  judgment  on  that 
ground. 

[2.]  Although  the  juries  in  *  Justices*  Courts  have  such 
large  powers  under  their  oaths,  these  powers  were  given  to 
them  to  be  exercised  justly,  and  according  to  the  rules  of 
law  and  equity,  and  if  they  go  counter  to  these,  their  judg- 
ments and  verdicts  are  subject  to  be  set  aside.  The  Consti- 
tution and  laws  provide  for  the  correction  of  such  errors  as 
they  may  commit  in  violation  of  the  above  stated  rules.  The 
defence  set  up  by  this  case  was  that  the  hirer  did  not  know 

'  where  to  send  the  negro  at  the  expiration  of  the  hire.  The 
custom  offered  to  be  proved,  has  nothing  to  do  with  the 
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case.  The  hirer  at  the  expiration  of  the  time,  according  to 
the  return  of  the  magistrate,  was  negotiating  with  the  owner 
for  the  purchase  of  the  girL  He  surely  knew  where  the 
owner  was  at  that  time,  and  might  have  returned  her  or  ten- 
dered her  to  him.  The  Circuit  Judge  ordered  a  new  trial, 
the  jury  in  the  Justices'  Court  having  found  a  verdict  for  the 
defendant,  and  we  affirm  his  judgment 

Judgment  affirmed. 


No.  40. — Henry  B.  Weed,   plaintiff  in    error,  vs,    James 

Bond,  defendant  in  error. 

A  proroi»9ory  note  g^iven  by  a  client  to  an  attorney  at  Law  for  services  to  be 

•    rendered  in  a  suit  is  void^  though  in  the  hands  of  an  innocent  transferee,  if 

the  attx>rney  has  failed  to  attend,  by  himself  or  some  competent  attorney,  to 

the  suit  until  the  rendition  of  a  judgment  therein: — ^being  made  v5id  by  an 

Act  of  1831. 

* 

Cknnplamt  on  Note^  in  Dougherty  Superior  Court  Be- 
fore PowxRs,  Judge,  December  Term,  1856. 

In  1850,  James  Bond,  the  defendant  below,  employed  B. 
K.  &  J.  B.  Hines,  attorneys  at  law  in  the  city  of  Macon, 
Georgia,  to  undertake  in  their  professional  capacity,  the  re- 
covery of  certain  lands  in  Cherokee,  Georgia,  which  it  was 
all^d  had  been  fraudulently  sold  by  Wm.  F.  Bond,  By 
agreement  between  the  parties,  sai4  attorneys  were  to  receive 
ji500  for  a  fee  certain,  and  111,000  more  in  the  event  of  suc- 
cess. In  1851,  this  contract  was  annulled,  and  another  of 
identically  the  same  character  and  in  the  same  terms  was 
made,  and  Bond  gave  his  promissory  note  pa3rable  to  Hines 
&  Hines,  or  bearer,  twelve  months  after  date,  for  |I500. 
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After  the  renewal,  the  note  was  traded  to  H.  B.  Weed,  the 
plaintiff  below,  who  brought  suit  upon  it  against  Bond. 

To  this  action  defendant  pleaded  total  and  partial  failure 
of  consideration :  and  upon  the  trial  proved  that  ail  the  pro- 
fessional services  contemplated  and  agreed  upon  had  not 
been  rendered. 

Blaintiff  offered  to  prove  by  Judge  Scarborough  what  the 
services  proven  to  have  been  rendered  by  Hines  &  Hines  were 
worth;  but  the  presiding  Judge  repelled  this  testimony,  and 
held  that  plaintiff  could  not  show  any  partial  performance 
of  the  contract,  and  if  he  could  not  show  a  performance  of 
the  whole  contract  on  the  part  of  Hines  &  Hines,  that  he 
could  not  recover. 

The  presiding  Judge  charged  the  jury,  that  if  said  note 
was  given  in  consideration  of  professional  services  to  be  ren- 
dered or  suit  to  be  instituted,  and  the  attorney  failed  from 
any  cau^e  to  render  said  services  and  to  perform  the  whole 
contract,  notwithstanding  they  may  have  rendered  valuable 
services,  yet  the  plaintiff  could  not  recover  on  the  note.  That 
by  the  laws  of  the  State,  the  note  was  void  if  transferred 
before  the  services  were  all  performed,  and  that  the  note  not 
being  due  at  the  time  of  transfer,  made  no  difference. 

The  jury  found  for  the  defendant  To  which  chaige  and 
ruling,  plaintiff  excepts  and  assigns  the  same  as  error. 

Hikes  &  Hobbs,  for  plaintiff  in  error. 

R.  H.  Lyon,  for  defendant  in  error. 

% 
By  the  Court — Bemnino,  J.  delivering  the  opinion. 

It  seems  from  the  evidence  in  this  case,  that  the  attorneys 
failed  "  to  attend  in  person,  or  by"  any  other  "competent  at- ' 
tomey,  to  the  suit,  until  the  rendition  of  a  judgement" 
therein. 

And  the  question  is,  whether  such  failure  made  the  note 
they  took  for  their  services  void,  although  it  had  been  trans- 
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ferred  to  the  plaintiff    The  Court  below  held  that  it  did, 
and  this  Court  holds  so  too. 

The  whole  question  depends  on  an  act  of  the  Legislature. 
That  act  is  as  follows : 

'^SscTioN  1.  From  and  after  the  passage  of  this  act,  all 
contracts  made  and  entered  into  between  party  or  parties 
plaintiff  or  defendant,  and  attorney  or  attorneys  at  law,  in 
writing  or  otherwise,  shall  be  held  and  deemed  null  and 
▼oid,  whenever  the  said  attorney  or  attorneys  shall  fail  to 
attend  in  person,  or  by  some  competent  attorney,  to  the  suit 
or  suits,  which  he  or  they  contracted  to  do,  until  the  rendi- 
tion of  a  judgment" 

''Ssa  2.  If  any  attorney  or  attorneys  at  law,  as  aforesaid, 
shall  transfer  any  note  or  notes,  obligation  or  obligations  in 
^writing,  taken  or  secured  for  his  or  their  services,  as  attorney 
or  attorneys  as  aforesaid,  and  shall  fail  to  attend  to  the  suit 
or  suits,  in  person  or  by  some  other  competent  attorney, 
until  the  rendition  of  a  judgment,  he  or  they  shall  forfeit  and 
pay  to  the  person  or  persons,  whom  the  same  was  taken 
from,  double  the  amount  so  transferred,  recoverable  in  any 
Court  having  jurisdiction  of  the  same."     CobVs  Dig.  91. 

The  first  of  these  two  sections  says  plainly,  that  the  con- 
tract shall  be  ''null  and  void"  whenever  the  attorney  shall  ^ 
fail  to  attend  to  the  suit  by  himself,  or  some  other  compe- 
tent attorney,  until  the  rendition  of  a  judgment" 

There  is  nothing  in  the  latter  of  the  two  sections,  that 
says,  that  if  the  contract  is  transferred,  it  is  to  become  free 
from  the  operation  of  the  first  section. 

The  first  of  these  two  sections  includes  by  its  terms, 
as  well  contracts  that  have  been  transferred,  as  contracts  that 
have  not  been  transferred.    This  is  manifest 

Now,  does  the  second  of  the  sections  contain  any  thing  to 
take  the  case  of  a  trantferred  contract  out  of  the  first  ?  In 
other  words,  is  there  any  thing  in  the  second,  necessarily  re- 
pugnant to  so  much  of  the  first,  as  makes  the  first  include 
the  case  of  a  transferred  contract? 
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The  answer  must  be,  that  there  is  not. 

It  is  true,  that  the  forfeiture  given  in  the  second  section, 
is  given  not  to  the  transferee  of  the  contract,  the  person  most 
likely  to  be  injured  if  the  contract  be  void  when  transferred, 
but  is  given  to  the  maker  of  the  contract;  a  person  who, 
probably  would  be  well  protected  by  the  mere  nullification 
of  the  contract. 

But  this  was  also  true  of  the  old  statute  of  usury.  That 
statute  gave  a  forfeiture  to  the  maker  of  the  usurious  con- 
tract;  and  yet,  it  was  never  held,  that  this  prevented  a  usuri- 
ous contract,  if  transferred,  from  being  void  Prince  Dig, 
294. 

The  two  sections  may  well  be  read  as  fallows,  viz.  : 

"Sec.  1.  All  contracts  given  by  clients  to  attorneys,  loheth- 
er  transferred  or  not,  shall  be  void  if  the  attorney  fails  by 
himself  or  another  attorney,  to  attend  to  the  suit,  until  the 
rendition  of  a  judgment" 

"Sec.  2.  And  if  the  contract  has  been  transferred,  the  at- 
torney shall  forfeit  to  the  client  twice  the  amount  of  what 
the  client  is  to  pay  by  the  contract'^ 

If  so,  there  is  certainly  nothing  in  the  last  section -to  take 
the  case  of  a  transferred  note  out  of  the  first. 

We  think  that  the  judgement  of  the  Court  below  ought^to 
be  affirmed. 

Judgment  affirmed. 


No.  41. — Hardy   Griffin,  plaintiff  in   error,  vs,   Franci* 
Thomas  and  Andrew  Y.  Hampton,  defendants  in  error. 

Pending  sjiil  apainst  a  principal  and  endorser  jointly,  the  endorser  paid  the 
note.  Held,  that  this  payment  was  a  bar  to  the  further  proseeution  ofthe  :<uit, 
even,  though  the  further  prosecution  of  it  might  be  at  the  mstance,  and  for 
the  benefit  ofthe  endorser. 
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•issumpsity  from  Dougherty  Superior  Court.  Decision  by 
Judge  Allen,  June  Term,  1S56. 

Upon  the  call  of  this  case  for  trial  in  the  Court*  below,  de- 
fendant's counsel  moved  that  it  be  entered  settled,  upon  th^." 
ground  of  payment  puis  darrien  continuance^  by  his  co- 
defendant  Andrew  Y.  Hampton. 

It  was  admitted  that  Andrew  Y.  Hampton  was  the  endor-  ' 
ser  and  Hardy  Griffin  the  maker  of  the  note  sued  on,  and 
that  Hampton  had,  pending  the  suit,  paid  off  the  same  in  full, 
and  all  the  costs  of  suit.     The  question  was,  whether  such 
payment  was  a  bar  to  the  further  prosecution  of  theaction« 

The  presiding  Judge  held  that  payment  by  a  co-defendant, 
being  an  endorser,  did  not  bar  or  extinguish  the  action  as  to 
the   maker,  and  that  the  same  .could  proceed  for  the  benefit'\ 
of  the  endorser,  and  refused  the  motion ;  and  defendant  Grif- 
fin excepted. 

* 

Slaughter,,  for  plaintiff  in  error. 

Strozier  ;  R.  H.  Ltox,  for  defendant  in  error. 

By  the  Court. — BiInyjino;  J.  delivering  the  opinion.    • 

t        •         '  '.       •  •.•.'•..■•; 

••  til  4      '  .  '>;,'.  •■  •..♦, 

Thore.can  be  no  doubt  but  that  the  payment  of  the,^Qt^ 
by  Hampton,  the  endorser  of  it^  to  Thomas,  the  platntiiT  in 
the  suit,  was  a  bar  t6  the  siiit  considered  as  a  suit  kt  the  in- 
staace  of  Thomas  ;  and  a  l^ar  in  favor  pjf  Griffin^  the  prindr 
paly  as  well  as  in  favor  of  Hampton^  the  endorser.  Surge 
on  Suretyshipj  354. 

The  question  therefore  is,  whether  Hampton,  by  paying  off 
the  note  could  take  the  plape  in  the  siiitof  Thomas,  the  plainy 
tiff^  and  have  rights  there  that  Thomas  himself  could  not 
have  had. 

And  we  think  that  he  could  not. 

He  certainly  could  not  by  common  law  or  by  equity.  20 
ibid. 
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Nor  could  he  by  any  statute.  Of  the  many  statutes  on  the 
subject,  not  one  gives  the  endorser  such  a  right*  "*  Those 
statutes  are  all  confined  to  cases  in  which  the  payment  by 
the  surity  is  made  qfter  jvdgmmU  CobVs  Dig.  592 — 598, 
There  is,  then,  no  law  by  which  he  could. 

We  think,  therefore,  that  the  Court  below  erred  in  not  sus- 
taining the  motion. 

Judgment  Reversed 


No.  4S.-«The   Cheditors  of  John  F.  Spicek,  plaintifi  in 
error,  vs.  Eveline  Spicer,  et  aL  defendants  in  error. 

No.  43. — The  Creditors  of  Andrew  Y.  Hampton,  plain- 
tiff in  error,  vs.  James  J.  Hampton,  et.  al.  defendants  in 
error. 

▲  Ibstator,  by  his  will,  gives  and  bequeathes  all  his  estate,  both  real  and  person* 
al  to  his  grand  children;  he  directs  it  to  be  divided  into  nine  equal  shares, 
that  being  the  number  of  his  family,  and  divided  between  them ;  he  desires 
that  the  parents  of  the  grand  children  have  the  use  and  management  ol  that 
portion  of  the  estate  given  to  their  children,  during  the  life  of  the  parent, 
and  the  emoluments  and  profits  arising  therefrom,  to  be  used  by  the  parents 
tot  the  support,  raising  and  education  of  his  grand  children,  with  the  privi- 
leges of  giving  off  a  portion  to  the  grand  children  as  they  might  marry  or 
come  of  age,  if  the  parent  saw  fit,  otherwise  to  remain  together  until  the 
death  of  the  parent,  and  then  to  be  equally  divided  between  the  grand  child- 
ren, share  and  share  alike.    He/tf, 

[1.]  That  the  several  families  of  grand  children,  while  minors,  were  entitled  to 
s  proper  allowanoe  from  the  income  of  the  property  for  their  support,  as 
against  the  judgment  creditors  of  their  parents. 

[3.]  That  property  bought  with  money  coming  from  the  estate  of  the  testator, 
constituted  a  part  of  the  corpus  of  the  trust  estate,  and  was  not  liable  to  the 
debts  of  the  parents. 

In  Equity,  in  Dougherty  Superior  Court    Decision  by 
Judge  Powers,  December  Term,  1856. 
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These  two  cases  involving  the  same  questions,  under  the 
same  will,  were  heard  together. 

Andrew  Hampton,  of  Laurens  county,  died  in  the  year 
18 — ,  leaving  the  following  last  will  and  testament,  viz. : 

GsoRGiA,  1  I,  Andrew  Hampton,  of  the  county  of 
JLaureks  County.  /  Laurens,  and  State  aforesaid,  being  in 
sound  mind,  but  knowing  that  it  is  appointed  for  all  men 
once  to  die,  do  make  and  ordain  this  my  last  will  and  testa- 
ment ;  that  is  to  say,  my  will  and  desire  is,  that  all  my  just 
debts  be  paid  and  fully  discharged. 

Item  IsL  I  give  and  bequeathe  all  my  estate,  both  real 
and  personal,  to  my  grand  children,  that  I  have  not  hereto* 
fore  given  to  my  children. 

2d.  My  will  and  desire  further  is,  that  all  my  estate,  both 
real  and  personal,  be  divided  into  nine  equal  lots  or  shares, 
and  my  executors  shall  set  apart  by  lottery  one  of  said  lots 
or  shares  to  each  family  of  my  grand  children,  and  in  case 
any  one  or  more  of  my  children  die  without  issue,  then  and 
in  that  case,  the  portion  or  share  of  my  estate  that  would 
have  gone  to  such  issue,  shall  be  equally  divided  among  the 
remaining  families  of  my  grand  children,  share  and  share 
alike. 

3d.  My  will  and  desire  is,  further,  that  the  fathers  of  my 
grand  children,  have  the  use  and  management  of  that  por- 
tion of  my  estate,  that  I  will  and  bequeathe  to  the  children, 
during  their  natural  life  time,  and  the  emoluments  and  pro* 
fits  arising  therefrom,  to  be  used  by  the  fathers  for  the  sup- 
port, raising  and  educating  my  grand  children,  and  should 
any  of  my  grand  children  marry  or  become  of  lawful  age, 
then  and  in  that  case,  their  father  or  fathers,  may  give  to 
them  a  portion  or  share  of  their  property,  if  he  thinks  pro- 
per to  do  so,  otherwise  it  remains  together  until  their  father's 
death,  then  to  be  equally  divided  between  such  grand  child- 
ren, share  and  share  alike. 

4th.  And  my  will  and  desire  further  is,  that  if  any  one  or 
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more  of  my  daughters  be  left  widows,  that  they  enjoy  that 
portion  of  niy  estate  that  I  will  to  their  children  in  like  man- 
ner that  their  husbands  would  have  done  in  case  they  had 
have  lived ;  and  my  will  further  is,  that  if  any  of  my  daugh- 
ters-in-law be  left  widows,  then  and  in  that  case,  they 
enjoy  that  portion  of  my  estate  that  I  will  to  their  children, 
in  like  manner  as  my  daughters  do,  during  their  widowhood. 

5th.  Should  it  so  happen,  that  any  one  or  more  of  my 
children  should  fail  to  have  issue,  it  shall  in  no  such  case  be 
construed,  as  to  prevent  such  child  or  children  from  enjoying 
and  having  the  use  and  possession  of  that  part  x)r  portion  oif 
my  estate  that  would  have  fell  .to  them,  had  they  have  had 
issue  during  their  life  time. 

6th.  My  will  and  desire  further  is,  that  the  following  ex- 
ceptions  bear  in  relation  to  every  part  of  my  estate,  that  is  to 
say,  that  portion  or  part  of  my  estate  that  I  bequeathe  to  my 
beloved  daughters,  Rachel  and  Mary,  to  be  held  in  trust  by 
my  executors,  and  the  said  executors  to  use  and  control  iu 
any  manner  that  they  may  think  most  conducive  to  the  in- 
terest pf  the  children  of  the  said  Rachel  and  Mary,  free  from 
the  control  of  their  present  husbands  or  any  future  husband 
they  may  have,  until  it  would  have  been  distributed  had  this, 
exception  not  have  been  made. 

7th.  My  will  and  desire  further  is,  that  should  J  haye  any 
crops  growing  on  my  plantations  at  the  time  of  my  deaths 
that  my  executors  proceed  to  make  and  gather  the  same  by 
my  hands  and  overseers,  in  like  maimer  as  I  would  do,  were.. 
I  living,  and  that  it,  together  with  the  balance  of  my  perish- 
able  property,  be  equally  divided  and  disposed  of,  as  I  have 
directed  in  relation  to  my  real  and  personal  property. 

Sth.  And  my  desire  further  is,  that  no  portion  of  my  estate 
be  sold  unless  it  should  be  necessary  for  the  payment  of  my 
just  debts. 

Lastly :  I  hereby  nominate  and  constitute  and  appoint  my 
four  sons,  Benjamin  W.  Hampton,  John  M.  Hampton,  An- 
drew J.  Hampton,  and  James  D.  Hampton,  sole  executors  of 
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this  my  last  will  and  testament,  hereby  ratifying  this,  and 
this  only,  to  be  my  last  will  and  testament 

In  testimony  whereof,  I  have  hereunto  set  my  hand  afiix- 
ed  my  seal,  this  the  21st  of  August,  1839,  A  D.,  and  of  the 
Independence  of  the  United  States  of  America,  the  sixty- 
fourth  year. 

ANDREW  HAMPTON,  [L.  S.] 
Signed,  sealed  and  delivered  in  the  presence  of 

Wakren  W,  Whitehead, 
Charles  Roach, 
Daniel  Roberts, 

RxTFtTS   M.    DORST, 

Richard  Thomas, 
'  Ja&ies  a.  Thomas. 
Proven  and  admitted  to  Record. 
Court  of  Orjdinary,  March  2d,  184 — . 
Georgia,  Laurens  County. 

In  pursuance  of  the  directions  of  this  will,  the  execu- , 
tors  divided  the  estate  of  the  testator  into  nine  equal  parts 
and  assigned  one  portion  thereof  to  each  of  said  families  of 
grand  children.  The  estate  thus  divided  and  assigned  con- 
sisted of  negroes,  cattle,  hogs,  horses  and  mules,  notes,  mo- 
ney, &c,  Andrew  Y,  Hampton,  one  of  the  sons  of  testator, 
and  John  F.  Spicer  who  had  inter-married  with  Eveline 
Hampton,  a  daughter,  received  their  respective  shares,  and 
had  been  in  the  use  and  enjoyment  of  the  same  for  many 
years.  In  the  years  1854  and  1855,  they  were  sued  to  insol- 
vency. Their  judgment  creditoi;s,  levied  upon  the  crops  of 
cotton,  corn,  fodder,  stock  and  cattle,  on  the  plantations  1?e- 
longing  to  said  Hampton  and  Spicer ;  and  also .  upon  two, 
negroes,  P^an  and  Jack. 

The  children  pf  Andrew  Y.  Hampton  an4  John  F.  Spicer, 
filed  their  respective  bill$,  setting  forth  the  foregoing  f^cts, . 
and  that  the  two  negroes  levied  on  had  beqn  purchased,  aiid 
exchanged  for  funds  and  property  received  from  the  estate  of. 
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their  grand  father.  They  prayed  for  an  injunction  to  restrain 
the  sale  of  the  property  under  the  levies  made  by  the  credi- 
tors, and  for  an  account  of  their  proportional  share  of  said 
crops  and  stock,  and  to  have  the  same  set  aside  and  decreed 
as  part  of  their  estates,  not  subject  to  the  debts  of  said  Hamp- 
ton and  Spicer. 

To  these  bills,  the  creditors  respectively  demurred.  The 
Court  ovemiled  the  demurrers,  and  defendants  excepted. 

HiNEs ;  and  Lyon,  for  plaintiffs  in  error. 

Slatjohtbb  }  and  Vason,  for  defendants  in  error. 

Bjf  the  Court. — ^Lumfxin,  J.  delivering  the  opinion. 

[1.]  Tl^e  Court  entertains  no  doubt  but  that  the  respective 
families  of  grand  children  of  Andrew  Hampton,  deceased, 
are  entitled  to  be  supported  and  educated  out  of  the  property 
left  them,  up  to  the  time  of  their  marrying  or  becoming  of 
age ;  at  which  time  their  parents  are  authorized  to  give  off  a 
portion  of  the  property,  if  they  see  fit ;  otherwise  to  retain 
it  during  their  natural  lives,  to  be  then  divided.  Whether 
the  surplus  over  and  above  the  expenses  of  the  grand  chil- 
dren and  after  they  are  married  or  become  of  age,  up  to  the 
time  of  distribution,  was  not  to  accumulate  for  their  benefit, 
in  the  hands  of  their  parents,  is  not  so  clear.  I  have  no 
doubt  but  that  such  was  the  understanding  and  intention  of 
the  testator. 

In  the  case  of  Spicer's  children,  they  are  minors,  and  con- 
sequently may  claim  a  support  out  of  the  emoluments  of  the 
property  in  the  hands  of  their  father.  In  1856,  he  worked 
eleven  negroes  of  his  own,  and  seven  of  theirs,  and  a  rata- 
ble proportion  of  the  money  arising  from  the  sale  of  the 
crop  of  that  year  was  {01,400  00.  There  are  five  of  these  mi- 
nors who  are  the  complainants  in  the  bill,  and  some  dozen 
unproductive  negroes.  They  allege  that  the  whole  of  this  is 
needed  for  their  maintenance,  and  that  without  it  they  will 
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be  left  destitute,  and  this  statement  is  not  contradicted.  We 
see  no  error  in  the  decision  of  the  Court,  therefore,  that  the 
jury  might  decree  them  the  whole  of  this  fund.  They  do 
not  go  back  upon  the  crop  of  1855,  by  way  of  compelling 
their  father  to  account  for  the  income  of  past  years,  but  to 
obtain  the  means  of  support  for  1856. 

[2.]  As  to  the  heirs  of  Andrew  Y.  Hampton,  the  main 
contest  there  is,  as  to  the  two  negroes  Van  and  Jack,  five 
mules,  a  wagon  and  harness,  some  stock,  provision,  &c.  As 
to  the  slaves,  we  think  there  is  a  clear  equity,  according  to 
the  case  made  by  the  bill.  One  of  them  is  alleged  to  have 
been  bought  with  the  money  received  by  the  father  of  com- 
plainants  from  the  estate  of  their  grand  father;  and  the  oth- 
er with  the  proceeds  of  the  stock  which  came  in  the  same 
manner.  There  is  some  doubt  as  to  the  mules,  wagon,  &c. 
The  claim  to  these  is  put  upon  several  grounds.  If  this  pro- 
perty was  purchased  out  of  the  funds  given  by  the  will,  and 
this  is  one  of  the  charges,  or  was  placed  there  by  the  father, 
in  lieu  of  the  same  amount  of  trust  property  used  by  him, 
then  it  would  constitute  a  part  of  the  corpus  of  the  trust 
estate. 

Counsel  for  the  creditors  suggest  in  argument,  that  they 
had  no  notice  of  the  trust  which  encumbered  this  property, 
and  insist  that,  inasmuch  as  they  may  have  given  credit  up- 
on it,  it  is  subject  to  their  judgments.  But  this  case  comes 
up  upon  the  judgment  upon  demurrer ;  and  not  upon  the 
answer  showing  this  to  have  been  true.  But  even  if  the  fact 
be  so,  would  the  equity  of  the  creditors  of  the  father  sup- 
plant that  of  the  cestui  que  trust  ? 

Judgment  affirmed. 
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No.  44. — ^Bennett  Adams,  plaintiff  in  error,  vs.  The  Justi- 
ces OF  THE  Inferior  Court  of  Dougherty  County,  de- 
fendants in  error. 

It  is  the  duty  of  the  Collecting  and  not  the  Receiver,  to  make  the  assesamem, 
both  for  State  and  county  purposes,  upon  the  taxable  property  of  the 
county.  And  an  agreement  by  the  Inferior  Court  that  the  service  shall  be 
performed  by  the  Receiver  is  void,  and  will  not  be  enforced. 

Petition  for  mandamus,  in  Dougherty  Superior  Coiut. 
Before  Judge  Allen,  June  Term,  1859. 

This  was  an  application  by  Bennett  Adams,  Receiver  of  tax 
returns  for  Dougherty  county,  for  a  mandamus  against  the 
Justices  of  the  Inferior  Court,  to  compel  them  to  give  an 

.  order  on  the  Treasurer  of  said  county,  to  pay  petitioner  the 
sum  of  8408  97,  which  he  claimed  as  commissions  for  as- 
sessing and  making  out  a  digest  of  the  county  taxes  for  the 
year  1854;  the  county  taxes  for  said  year  amounting  to. 

.  $10,224  39,  being  two  hundred  per  cent  on  the  State  tax. 
The  Justices  of  the  Inferor  Coiirt  answered  the  petition, 

^  and  admitted  the  facts  therein  stated,  but  denied  that  peti- 
tioner was  entitled  to  the  commissions  which  he  claimed  oh 
the  amount  of  taxes  assessed  for  the  county. 

After  hearing  argument,  Judge  Allen  refused  the  manda- 
mus  and  dismissed  the  petition :  and  counsel  for  petitioner 

.  excepted. 

Smith;  Scarrorouoh,  for  plaintiff  in  error. 

Strozier  &  Slaughter,  for  defendants  in  error. 

By  the  Court, — Lumpkin,  J.  delivering  the  opinion.     , 

By  the  general  law,  three  digests  of  taxable  property  are 
to  be  made  out  by  the  Receiver,  one  of  which  is  to  be  trans- 
mitted to  the  Inferior  Court  of  the  county.     Cobb,  1045. 

By  the  Act  of  1853,  {Pamphlet^  298,)  the  Inferior  Court  of 
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Dougherty  county  is  clothed  with  power  to  levy  and  collect 
an  extra  tax  for  county  purposes,  of  such  per  cent,  on  the 
State  tax  as  to  the  said  Court  may  seem  necessary  and  prop- 
er. The  Inferior  Court,  under  this  act,  levied  an  extra  tax, 
and  directed  the  Receiver  to  make  the  assessment  He  did 
so,  and  they  now  refuse  to  pay  him;  and  he  applies  for  a 
mandamus.  We  are  clear  that  it  ought  not  to  be  granted. 
The  Inferior  Court  had  no  power  to  pass  the  order.  The 
Receiver  was  not  bound  to  obey  it  If  he  did  so,  the  act  was 
voluntary,  and  so  must  be  his  compensation.  The  Collector 
would  not  be  protected  in  collecting  the  tax  upon  the  Re- 
ceiver^ assessment,  unless  he  adopted  it  as  his  own.  He 
could  not  be  deprived  of  his  fees  for  performing  this  service. 

It  is  hard  that  the  Receiver  should  go  unpaid;  but  the 
power  of  this  Court  can  never  be  invoked  to  coerce  an  infe- 
rior judicatory  to  do  an  unlawful  thing,  one,  at  least,  which 
is  without  authority  of  law* 

The  public  have  an  interest  in  being  protected  against  the 
wrongful  acts  of  its  officers  and  agents.  When  the  people 
elected  the  Collector,  he  was  entitled  to  all  the  emohiments 
of  the  office  to  which  he  was  chosen,  and  it  is  not  in  the 
pdwier  of  the  Court  to  give  them  to  another. 

Judgment  affirmed. 


No.  45. — Behn  &  Foster,  plaintifls  in  error,  vs.  Willam  H. 
YouNO  &  Co.,  et,  aLf  defendants  in  error. 

[I.3  When  the  bill  states  all  that  deeds  mentioned  in  the  bill  could  show,'  if  ex- 
hibits of  them  had  been  attached  to  the  bill,  against  the  granting  an  injunction  ; 
that  exhibits  of  them  are  not  attached  to  the  bill  is  no  objection  to  the  grant- 
ing of  the  injunction. 

[2.]  When  there  is  a  fund  in  Court  on  which  a  judgment  creditor  can  lay  his 
haads  without  trouble,  expense  or  delay,  a  Court  of  Equity  will  noC|  at  the 
instance  of  other  creditors,  holding  junior  mortgage  liens  on  the  fund,  force  the 
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judgment  creditor  to  proceed  with  his  judgment  against  property  in  the  hands 
of  third  persons,  where  he  must  encounter  expense  and  delay  in  collecting 
his  debt. 

[3.]  A  Court  of  Equity  will  not  lend  its  aid  against  a  bona  fide  purchaser. 

[4.]  An  affidavit,  administered  in  Florida,  to  a  bill  for  an  iigunction,  will  not 
be  noticed  here  without  authentication. 

[5.]  It  is  good  ground  to  refuse  an  injunction,  if  the  party  against  whom  it  is 
moved  propose  in  the  presence  of  the  Chancellor  to  do  all  that  a  Court,  on 
the  most  favorable  construction  of  complainant's  case,  ought  to  decree  for  him, 
provided  he  complies  with  his  proposition. 

In  Equity,  in  Dougherty  Superior  Court  Tried  Bdbre 
Judge  Allen,  June,  1856. 

The  bill  was  filed  by  William  H.  Young  &  Co.,  complain- 
ants, against  Behn  &  Foster,  partners,  Benjamin  0.  Keaton, 
George  W.  Collier,  Paul  E.  Tarver,  John  A.  Davis  and  An- 
drew ¥•  Hampton,  defendants,  and  alleges  that  at  April 
Term,  1853,  of  Baker  Superior  Court,  said  Behn  &  Foster 
recovered  judgment  against  said  Andrew  Y.  Hampton  for 
02,423.73,  besides  interest  and  cost ;  that  upon  the  appeal  at 
November  Term,  1854,  a  judgment  for  said  sum  and  |ld02.96, 
damages  for  a  frivolous  appeal  was  recovered,  upon  which  a 
fi.  feu  issued. 

That  subsequent  to  this  judgment  of  Behn  &  Foster,  said 
Hampton,  mortgaged  seventeen  negroes  to  said  Benjamin  0. 
Keaton,  to  secure  a  debt  due  to  him  of  $10,597.51.  He  af- 
terwards mortgaged  to  said  Keaton  five  other  negroes  to  se- 
cure a  debt  due  to  him  of  jS2,263.44.  He  still  later  mortgaged 
to  Geoi^e  W.  Collier  eight  negroes  to  secure  a  debt  due  to 
him  of  |[3,990.00,  and  afterwards,  on  the  26th  may,  1854, 
said  Hampton  mortgaged  to  complainants  six  negroes  to  se- 
cure a  debt  due  to  them  of  1^3,521.25. 

At  the  subsequent  terms  of  the  Superior  Court  of  Dougher- 
ty county,  in  May  and  November,  1854,  a  large  number  of 
judgments  were  obtained  against  said  Hampton,  which,  with 
the  mortgages  aforesaid,  are  more  than  sufficient  to  exhaust 
and  consume  his  entire  property  and  estata  That  under 
the  Ji  fas.  which  have  issued  upon  said  judgements,  all  th'e 
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property  cf  said  Hampton,  as  well  that  included  in  said  mort- 
gages, as  all  other,  was  levied  on  by  the  Sheriff  of  said  coun- 
ty, and  on  the  first  Tuesday  in  February,  1855,  all  said  pro- 
perty, except  that  claimed  by  Mrs.  Westfall  and  by  the  chil- 
dren of  said  Hampton,  was  sold  by  the  Sheriff,  by  the 
consent  and  agreement  of  all  the  creditors,  that  the  proceeds 
should  be  applied  according  to  their  respective  rights  and 
priorities  of  their  liens,  to  be  afterwards  determined. 

The  negroes  embraced  in  Keaton's  mortgages  sold  for 
more  than  would  satisfy  his  demands.  The  negroes  embrac- 
ed in  Collier's  mortgage  did  not  sell  for  an  amount  sufficient 
to  satisfy  his  debt,  but  there  were  some  negroes  in  said  mort- 
gage claimed  by  Mrs.  Westfall,  which  were  not  sold,  and 
which,  if  subject  to  said  debt,  will  discharge  the  same  and 
leave  a  balance  of  about  01800,  to  be  applied  to  other  debts. 
The  negroes  embraced  in  complainants'  mortgage  and  which 
were  sold,  failed  by  two  hundred  dollars  to  bring  enough  to 
pay  their  debt  But  the  negro  woman  unsold  and  claimed 
by  Mrs.  Westfall,  and  included  in  complainants'  mortgage, 
if  made  liable,  will  fully  satisfy  their  claim  and  leave  a  bal- 
ance of  several  hundred  dollars  over.  That  after  the  sale, 
Behn  &  Foster  gave  notice  to  the  Sheriff  that  they  claimed, 
out  of  the  proceeds  of  said  sale,  an  amount  sufficient  to  pay 
off  their  judgment,  and  afterwards  the  Court  held  that  said 
judgment  took  precedence  of  and  was  entitled  to  the  money 
over  the  mortgages. 

The  bill  further  alleges  that^complainants'  mortgage  was 
junior  in  d  ite  to  all  the  others ;  that  Hampton  is  hopelessly 
insolvent ;  and  that  the  property  embraced  in  their  mortgage 
or  its  proceeds,  is  the  only  security-lien  or  fund,  which  they 
hnre  and  to  which  they  can  look  for  the  payment  of  their 
demand.  The  bill  further  charges,  that  subsequently  to  the 
rendition  of  the  judgment  of  Behn  &  Foster  and  the  execu- 
tion of  the  mortgages,  Hampton  conveyed  several  valuable 
lots  of  land,  in  the  city  of  Albany,  to  different  persons,  some 
for  valuable  consideration  and  others  purely  voluntary ;  that 
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the  claim  of  Mrs.  West&Il  to  the  negro^to  aforesaid  is  un- 
founded and  will  not  be  sustained ;  and  that  the  property 
thus  conveyed  is  fiur  more  tfian  sufficient,  When  sold,  to  pay 
off  the  judgment  of  Behn  &  Foster ;  and  that  they  should 
proceed  with  their  judgment  against  the  same,  and  leave  the 
funds  arising  from  the  negroes  contained  in  complainants' 
mortgage  to  be  applied  to  their  debt ;  and  prays  that  said 
Behn  ib  Foster  be  enjoined  from  claiming  or  receiving  the 
proceeds  or  funds  now  in  the  hands  of  the .  Sheriff,  in  pay* 
ment  of  their  judgment 

Upon  the  filing  of  the  bill.  Judge  Allek  granted  a  rti/!eniri 
against  Behn  &  Foster  to  show  cause  why  stfid  injunction 
should  not  be  granted. 
Defendants  showed  for  cause  i 

1st  Because  the  deeds  from  Andrew  Y.  Hampton  to  Paul 
E.  Tarver  and  J.  A.  Davis  were  not  attached  as  exhibits  to 
complainants'  bill ;  and  it  appeared  by  the  deed  to  Tanrer, 
which  defendants  produced  in  Court,  that  it  was  older  than 
complainants'  mortgage. 

2d.  Because  Behn  &  Foster  here  in  Court,  offered  to  as- 
sign to  complainants  their  judgment  against  Hampton,  upon 
their  paying  to  them  the  amount  due  thereon. 

3d.  Because  the  facts  set  forth  in  complainants'  bill  showed 
no  equity,  and  were  not  sufficient  to  authorize  the  Court,  to 
interfere  and  injoin  them  from  the  enforcement  of  the  legal 
Uen  of  their  judgment 

4th«  Because  the  bill  was  sworn  to  before  a  Judge  of  Pro- 
bate in  the  State  of  Florida,  an  officer  not  authorized  by  the 
laws  of  this  Stafe  to  administer  an  oath. 

The  presiding  Judge  held  the  showing  insufficiert,  and 
granted  the  injunction. 

Whereupon  defendants'  counsel  excepted  and  assigned 
error  thereon. 

Slaughteb  ;  Hives  and  Vason,  for  plaintiffs  in  enor. 
Lvov,  for  defendants  in  error. 
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By  the  CourL — McDonalp,  J.  deliy^ring  the  opiniott 

On  the  rule  to  show  cause  why  an  injunction  should  not  be 
granted,  the  deiendants  filed  no  answer,  but  objected  for 
causes  apparent  on  complainants'  bill ;  for  the  want  of  a  pro* 
per  affidavit  to  support  it ;  and  because  copies  of  certain 
deeds  mentioned  in  the  bill  were  not  attached  thereto  as  ex- 
hibit&  The  counsel  for  the  defendants,  Behn  k  Foster,  of- 
fered to  tr^msfer  or  to  cause  to  be  transferred  to  the  complain- 
ants, by  the  plaintiff^  the  JL/a,  against  Hampton  and  Green, 
provided  the  complainants  would  pay  to  them  the  amount 
due  thereon.  The  money  was  not  advanced  and  the  transfer 
was  not  made.  The  Court  granted  the  injunction  and  the 
counsel  far  the  defendants  excepted. 

[1.]  The  objection  predicated  on  the  failure  to  attach,  as 
exhibits  to  the  bill,  copies  of  the  deeds  to  Paul  E.  Tarver  and 
J.  A*  Davis,  was  not  a  good  reply  to  the  motion  for  an  in- 
junction, however  available  it  might  be,  at  the  hearing,  to 
exclude  the  deeds  as  evidence.  The  bill  admitted  all  that 
the  exhibits  could  have  shown  material  to  the  detendants  in 
opposing  the  motion,  viz :  the  date  of  the  conveyances  as. 
compared  with  the  dates  of  the  judgments  and  mortgages^ 
What  equity  the  complainants  can  lay  claim  to  under  the 
statements  in  their  bill  in  reference  to  these  conveyances,  we 
shall  presently  consider. 

[2.]  The  defendants  insisted^that  the  bill  showed  no  equity, 
and  no  rcascm  why  Behn  &  Foster  should  be  enjoined  from 
collecting  their  money  from  the  mortgage  fund  in  Court 
There  is  a  fund  in  Court,  subject  to  defendants'  judgment, 
brought  there  without  their  agency,  sufficient  to  satisfy  it  and 
on  which  they  can  lay  their  hands,  without  trouble,  expense 
or  delay ;  and  there  is  property  subject  to  their  judgment  in 
the  hands  of  third  persons,  claiming  title  thereto,  against 
which  it  is  the  object  of  the  bill  to  force  them  to  go.  Ac- 
cording to  the  bill,  the  legal  lien  of  Behn  k  Foster's  judg- 
ment binds  that  property,  but  the  legal  lien  of  no  other  credi- 
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tor  by  judgment  or  mortgage  reaches  it,  and  for  that  reason. 
It  is  said,  these  creditors  have  two  funds  from  which  ihey 
can  be  satisfied,  while  the  other  creditors  have  but  one,  and 
that,  therefore,  they  should  be  compelled  to  go  against  that 
property.  A  Court  of  Chancery  will  not  restrain  a  creditor 
from  obtaining  satisfaction  from  a  fund  in  hand,  and  compel 
him  to  encounter  delay,  expense  and  risk,  for  the  accommo- 
dation of  other  creditors  who  wish  to  force  him  to  satisfv  his 
judgment  from  other  property.  If,  contrary  to  the  supposi- 
tion of  the  complaints,  that  property  should  be  in  the  hands 
of  bona  fide  purchasers  for  a  valuable  consideration,  they 
might  have  a  strong  equity  against  creditors  who  allow  a 
fund  from  which  they  had  it  in  their  power  to  be  satisfied, 
to  be  appropriated  to  junior  judgments  and  mortgages  having 
no  lien  on  that  property. 

If  the  bill  be  true,  the  property  conveyed  to  Davis  is  subject 
to  all  the  creditors  of  Hampton ;  for  the  conveyances  are  al- 
leged to  have  been  entirely  voluntary  and  without  any  valua- 
ble consideration  whatever.  The  same  may  belaid  of  Mrs. 
Westfall's  claim,  which  is  alleged  to  be  founded  on  a  pre- 
tended marriage  contract  which  was  never  completed  and 
which  was  abandoned  and  cancelled  by  the  parties.  Pro- 
perty thus  held  may  be  subjected  to  the  payment  of  the 
debts  of  the  party  who  has  fraudulently  aliened  it,  and 
Hampton's  simple  creditors  may  reach  it  as  well  as  his 
judgment  creditors,  by  encountering  the  necessary  expense, 
trouble  and  delay.  We  are  now  remarking  on  the  condition 
of  the  property  as^made  by  complainants'  bill,  which  we  are 
bound  to  assume  as  true  for  the  purposes  of  this  judgment. 
Mr.  Davis  and  Mrs.  Westfall  are  not  to  be  prejudiced  by  a 
proceeding  to  which  they  are  not  yet  parties. 

[3.]  Tarver,  according  to  the  bill,  is  entitled  as  much  to  the 
protection  of  a  Court  of  Chancery  as  the  complainants  who 
wishto  send  the  execution  against  the  property  conveyed  to 
him.  The  bona  fides  of  his  dealings  with  Hampton  is  not 
assailed,  and  a  Court  of  Chancery  will  not  lend  its  aid  against 


MACON,  JANUARY  TERM,  1857.  21S 


Behn  Sc  Foster  vs.  Young  dc  Co. 


a  bona  fide  purchaser.  But  if  it  would  aid  the  complainants 
under  certain  circumstances,  it  would  not  aid  them  to  \hm 
detriment  of  others  who  have  as  high  claims  as  themselves 
to  its  care  and  protection.  It  cannot  he  assumed  that  either 
Davis  or  Mrs.  Westfall  will  yield  to  Behn  &  Foster's  judg- 
ment, without  a  contest,  the  property  which  they  hold  from 
-  Hampton ;  and  it  may  umjestionably  be  presumed  that  Tar- 
ver,  who  has  as  much  equity  as  complainants,  will  not,  with- 
out an  effort,  allow  the  judgment  creditors,  Behn  &  Foster, 
who  can  compel  payment  of  their  judgment  from  a  fund  in 
Court,  to  permit  that  fund  to  be  otherwise  applied,  for  the 
purpose  of  proceeding  against  his  property.  There  must  be 
both  great  expense  and  delay  in  the  attempt  to  have  satis&c- 
tion  of  Behn  &  Foster's  general  judgment  from  the  property- 
held  by  either  Westfall,  Davis  or  Tarver,  and  a  Court  of 
Equity  will  not  force  them  to  encounter  it. 

[4.]  The  affidavit  verifying  the  statements  in  the  bill  was 
made  in  Florida,  The  official  character  of  the  person  ad- 
ministering the  oath  is  not  authenticated.  It  cannot  be  re- 
cognized here  without 

[5.3  During  the  argument  of  the  motion  for  the  injunction, 
the  counsel  for  Behn  &  Foster,  in  open  Court,  proposed  to 
the  complainants  that  the  plaintiffs  would  transfer  to  them 
the  judgment  against  Hampton  and  Green  on  payment  to 
them  of  the  amount  due  thereon.  This  proposition  came 
fully  up  to,  and,  perhaps,  went  beyond  what  the  Court  ought 
to  decree  for  the  complainants,  if  the  case  was  to  go  to  a 
hearing.  If  the  proposition  had  been  acceeded  to,  there 
would  have  been  no  necessity  for  the  injunction ;  and  whUe 
Behn  &  Foster  would  have  received  their  money,  the  com- 
plainants might  have  used  the  execution  for  the  protection 
of  their  rights  under  the  junior  mortgage  to  the  same  extent 
that  Behn  &  Foster  might  have  used  it  for  the  same  purposa 
The  order  of  the  Court  distributing  the  fund  brought  in  un- 
der executions  against  Hampton,  presented  an  obstacle  ta 
the  accomplishment  of  that  arrangement.    That  order  was, 
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and  is  yet,  under  the  control  of  the  Court,  and  might  he  so 
modified  as  to  give  effect  to  the  proposition.  There  maf  be 
equities  in  favor  of  other  parties,  which  might  be  affected  by 
the  transfer.  If  so,  they  ought  to  be  protected,  and  we  shall 
guard  them  in  the  instruction  we  shall  give  the  Court  below 
in  the  judgment  of  reversal  we  pronounce.  The  injunction 
will  be  retained  until  the  judgment  of  this  Court  can  be  car- 

ried  out 

Judgment  reversed. 


No.  46.— GUEK  B.  Powell,  admr.y  plaifttiff  ill  error,  m.BaT-% 
▲KT  D.  HowsLL,  defendant  in  eitor. 

[1.]  Rule  nisi  fyr  a  new  trial  may  be  g^ranled  without  notice  to  the  oppoaite 
party,  and  in  his  absenee,  but  the  party  applying  Cor  it,  i«  not  entitled  to  it  at 
a  matt^  of  right.  The  Court  should  look  well  into  it  and  not  grant  it,  nnleta 
he  thinki  the  grounds  upon  which  it  is  mored  require  oontideratS^n. 

[3.]  Twenty  days  notice  or  service  on  the  opposite  party  must  be  given-  or  ef- 
fected, unless  notice  be  waived  or  the  motion  argued  instanter  by  consent. 

[3.}  New  grounds  cannot,  ordinarily,  be  added  to  motions  for  new  triab. 

[4.}  Brief  of  the  evidence  need  not  be  entered  on  the  minutes  of  the  Court. 

Action  for  recover^  of  land,  in  Chattahooehee  Siqpaiior 
Court    Tried  befofe  Judge  Kiimdoo,  November  Term,  IBtM 

Rule  nisi  and  motion  for  new  trial 

At  the  November  Term,  1855,  of  Chattahoochee  Superior 
Court,  there  was  a  verdict  in  this  case  for  plaintiff;  after 
which  at  the  same  term  of  the  Court,  defendant's  counsel 
moved  for  a  rule  nisi,  calling  upon  plaintiff  to  show  cause  as 
soon  as  counsel  could  be  heard,  why  said  verdict  should  not 
be  set  aside  and  a  new  trial  granted.  l*he  presiding  Judge 
granted  th^  rule,  and  the  same  was  continued  to  the  next 
term. 
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At  May  Tenn,  1856,  plainttff  moved  to  dismiss  said  rale, 
for  want  of  service  thereof,  and  because  no  brief  of  the  eri- 
deace  was  filed  at  the  term  of  the  Court  at  which  said  rale 
nisi  was  granted,  and  no  approval  of  such^rief  by  the  Court, 
and  entry  thereof  on  the  minutes. 

The  entry  on  said  rale  nisi  was  as  follows,  to-wit :  ^Brief 
of  evidence  filed  under  revision  and  approval*of  Court,  No- 
vember 14th,  1855.  N.  N.  Howard,  Cleric"  The  Clerk  stat- 
ed tkat  said  entry  was  made  by  him,  by  the  direction  of  the 
piesiding  Judge ;  wheieupon  the  Court  ordered  the  same  to 
be  entered  on  the  minutes  of  the  Court  nunc  pro  tune  ;  and 
thereupon  plaintiff's  counsel  excepted  and  assigns  error 
theieon. 

The  defendant  further  moved  to  amend  his  rale'hisi,  which 
the  Ckmrt  aUowed,  and  counsel  for  plaintiff  excepted  and- 
thereupon  assigns  error. 

Hnnis  Holt,  for  plaintiff  in  error. 

SxABoaH  Joms ;  and  6.  £L  Thomas,  for  defendant  in  error. 

By  .the  Court — ^McDonald,  J.  delivering  the  opinion* 

Althou^  the  record  presents  many  assignments  of  error 
on  the  decisions  and  judgments  of  the  Court  below,  it  will  be 
nflosMBTf  to  consider  those  alone,  which  are  founded  on  the 
reftisal  oif  the  Court  to  dismiss  the  rule  nfit  for  a  new  trial, 
and  as  connected  with  it,  the  Court's  decision  allowing  other 
grounds  to  be  added  to  the  rale,  at  the  term  of  the  Court  at 
which  it  was  heard. 

[1.]  Power  is  conferred  by  statute  on  the  Judges  presiding 
on  the  trial  of  causes  in  the  Superior  Court  to  grant  new 
trials.  The  statute  declares  that  they  shall  be  granted  in  the 
manner  prescribed  by  the  act ;  and  the  act  requires  that  twenty 
days'  notice  shall  be  given,  by  the  party  applying  for  a  new 
trial,  to  the  adverse  party,  of  his  intention,  and  of  the  grounds 
of  the  application.    Applications  for  new  trials,  exfiept  in  ex< 
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traorduiary  cases,  must  be  made  at  the  term  <^f  the  Court  at 
which  the  verdict  was  rendered.  Graddy  va*  Highimi$€r, 
ei.  oLy  Ut  Kelfyf  254.  The  supplication  here  referred  to  is,  ior 
a  rule  nisi  calling  on  the  adverse  party  show  cau«e,  at  a  pto- 
per  time  and  place,  why  a  new  trial  should  not  be  gnmted, 
on  girounds  set  forth  in  the  rule.  These  applications  may  be 
made  as  well  without,  as  with,  notice  to  the  opposite  paity, 
and  during  his  absence.  But  the  party  moving  is  not  entitled 
to  his  rule  as  a  matter  of  right  The  Court  should  look  well 
into  it,  and  not  grant  it,  unless  he  thinks  the  grounds  upon 
which  it  is  moved  require  examination. 

[2.]  Applications  for  new  trials  may  be  heard,  by  conaettC 
of  parties,  at  the  term  of  the  Court  at  which  the  verdict  was 
found  otherwise,  unless  they  agree,  and  the  Court  so  orders ; 
them  to  be  heard  in  vacation,  the  party  should  be  reqmred 
to  show  cause  at  the  next  succeeding  term  of  the  Court. — 
Twenty  days'  notice  to  the  adverse  party,  of  the  intention  to 
move  and  of  the  grounds  of  the  modon  is  indispensable. 
That  qptice  was  not  given  in  this  casa  It  is  tme,  the  notice 
may  be  waived,  or  its  due  service  may  be  inferred  from  the 
appearance  of  the  party  or  his  counsel  and  opposing  the  rule, 
or  arguing  matters  collateral  to  it,  in  a  manner  to  indicate 
that  the  party  must  have  either  been  served,  or  mant  kacfe 
waived  service.  There  was  no  such  waiver  h«re,  and  the 
Gotirt  erred  in  refuging  the  motion  to  diamiBS  the  rule  mm 

£8p]  From  what  has  been  said,  it  is  maoifeal.  that .aiir 
grounds  cannot  be  added  to  the  motien  for  a  new  trial  al  dh» 
hearing.  The  party  moved  against,  cannot  have  had  the 
twenty  days'  notice  of  the  new  grounds,  and  nothin^uffiidutat 
being  ^own  why  they  were  not  included  in  the  origuial.  ap- 
plication, it  is  like  moving  for  a  new  trial  after  the  term  ai 
which  the  verdict  was  rendered. 

[4^]  This  Court  does  not  hold  that  the  brief  of  the  evidanoe, 
agreed  upon  by  counsel  or  revised  and  Approved  by  the  Comt, 
on  motions  foi  new  trials,  shsdl  be  placed  on  the  minutes  of 
the  Court  •  The  revision  and  i4>proval  of  the  Coutt,  oortiiied 
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OD  lliebrief  of  evidence  by  the  Clerk,  ought  to  have  been  en- 
terai  on  the  minutes  as  a  part  of  the  proceedings  of  the 
Court,  and  the  Clerk  having  neglected  to  do  it,  it  was  no 
error  in  the  Court  to  order  it  to  be  done,  nunc  pro  tuncy  bat 
the  judgment  of  the  Court  below  must  be  reversed  on  the 
other  grounds. 

Judgment  reversed. 


No.  47 — ^JoHN  H,  Allen,  plaintiii'  in  error,  vs.  The  State, 

defendant  in  error. 

[1.]  If  primary  evidence  is  unattainable,  secondary  in  admissible. 

[2.]  **It  ia  not  in  general  necessary  to  prove  the  written  appointments  of  public 
oAcers.''  Proof  that  a  person  acts  as  a  pnblic  officer,  is.  prima  fofie.  s«ufieient 
to  9how.  that  he  is  ^uch  officer. 

Indictment  in  Early  Superior  Court,  Tried  before  Judge 
KiDDoo,  September  Term,  1856. 

The  defendant,  John  H.  Allen,  was  indicted  in  Early  Su- 
perior Conrt  for  resisting  the  service  of  a  bail  process,  in  the 
hands  of  a  constable,  issued  by  a  Justice  of  the  Peace. 

Bennih \MeLendbn,  the  constable  resisted,  testified  on  the 
part  of  the  State,  to  the  feet  of  defendant's  resisting  tHe  pro- 
cess ;  of  his  having  a  gun,  threatening  to  shoot^  and  his  fail- 
ure to  arrest  him.  And  that  a  paper  shown  to  him  was  a 
copy  of  the  process  which  was  placed. in  his  hands  to  serve 
on  defendant,  and  which  service  he  had  resisted.  He  also 
testified  that  he  was  an  acting  constable  for  the  river  district, 
in  said  coiinty. 

Lewis  McLendoHy  the  Justice  of  the  Peace  sworn,  testified 
that  the  copy  bail  process  submitted  to  his  inspection,  was 
substantially  the  same  as  the  one  which  the  constable  had 
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attempl«d  to  senre  oa  defeadanty  Mid  vhidi  he  had  iamiod; 
to  which  being. admitted  ii^  evidence,  defendant's  cohiimI 
objected;  the  pfeaiding  Judge  ovemiled  the  objectiont  hfl^d* 
ing  that  the  oiiginal  being  lost,  its  contents  might  be  pioyen, 
and  defwdant  excepted. 

The  State  introduced  both  the  former  and  present  Solici- 
tor Generals,  who  testified  that  they  had  made  search  fer 
the  original  bail  process  in  the  o&ce  of  the  Clerk  of  the 
Superior  Court  and  amongst  the  State  papers,  and  could  not 
find  it 

The  former  SoL  Gen.,  F.  7.  CuUenSf  testified,  that  when  he 
prepared  the  bill  of  indictment,  that  the  original  bail  procsss 
was  in  his  possession,  and  that  he  put  it  in  the  Clerk's  office. 
The  Clerk  of  the  Superior  Court,  without  being  sworn,  sta- 
ted that  he  had  searched  for  said  bail  process  in  his  office, 
and  that  he  could  not  find  it;  supposed  it  was  lost  <Nr  mis- 
laid. 

Here  the  State  closed. 

Defendant's  counsel  moved  for  a  verdict  of  acquittal,  on 
the  ground  that  the  State  had  failed  to  prove  that  Dennis 
McLendon  was  a  legally  appointed  consti^ble  at  the  time  he 
attempted  to  arrest  defendant  That  it  had  not  been  shown 
that  he  had  filed  his  bond  and  received  his  certificate  as  re- 
quised  by  statute.  The  Court  reftwed  to  <»der  or  direct  a 
vetdict  for  defisndaat,  and  counsel  excepted. 

The  defeiidaat  offined  no  testimony,  but  requested  the 
Judge  in  writing  to  charge  the  jury,  that  it  could  act  be  pKh 
ven  by  parol,  or  otherwise  than  by  the  cMtifioale  of  the 
Clerk  of  the  Inferi(»  Court,  that  McLendon  was  a  ioonstp- 
ble^  and  that  he  could  not  be  a  bailiff  until  he  had  complied 
with  the  terms  of  the  statute  of  18A0,  ia  reference  thvelo: 
he  further  requested  the  Judge  to  chaige  that  a  copy  bail 
process  could  not  be  admitted  as  evidence  ia  this  caas^  but 
that  the  original  process  must  be  produced.  AU  of  whi^ 
the  Judge  refused  to  charge,  but  charged  the  jury,  that  ifpoo 
the  loss  of  the  bail  process  issued  by  the  Justice,  seooadary 
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eridence  might  be  admitted;  that  a  certificate  from  the 
Clerk  of  the  Inferior  Court  vrm  not  necemary  to  prore  that 
Mr.  McLendon  was  constable ;  but  that  the  acts  of  a  oonsta- 
ble,*  notoriously  acting  as  such,  are  prima  facie  \egB\y  and 
that  this  fiict  might  be  proved  by  parol ;  that  the  only  qnes- 
tion  for  them  to  determine  was,  whether  the  defendant  know* 
ingly  and  wilfully  resisted  a  legal  process  issued  by  legal 
authority  in  the  hands  of  a  legal  officer  for  execution. 

To  which  charges  and  refusal  to  charge,  counsel  for  de- 
fendant excepted. 

The  jury  found  the  defendant  guilty.  And  his  counsel 
tenders  his  bill  of  exceptions  and  assigns  as  error. 

1st  That  the  Court  erred  in  admitting  in  evidence  parol 
testimony  of  the  contents  iit  the  bail  process ;  the  original 
not  being  produced  in  consequence  of  its  loss. 

%d.  That  the  Court  erred  in  refusing  to  charge  as  request- 
ed. 

Cook  Ic  Pattbit,  for  plaintiff  in  error. 

SoL  GenL  Haxbsll,  for  defendant  in  error. 

By  the  Cattrt — Bxnnino,  J.  delivering  the  opinion. 

[1.]  If  primary  evidence  is  unattainable,  secondary  is  ad- 
missible. This  is  the  general  rule.  I£>  this  rule  is  to  govern, 
in  this  case,  the  secondary  evidence  about  the  bail  process, 
was  admissible.  And  Aexe  is  nothing  to  show  that  the 
mle  ought  not  to  govern  in  the  case. 

[2.]  In  Gretnkqf  on  evidence^  See.  9S.,  f^ol.  1,  it  is  said, 
thai  ^it  is  not  in  general  necessary  to  prove  the  written  ojt^ 
poinimenia  <^  pubHe  qfieers.  All  who  are  proved  to  have 
acted  as  such,  are  presumed  to  have  been  duly  appointed  to 
the  office,  until  the  contrary  appears ;  and  it  is  not  material 
how  the  questicm  arises,  ivhether  in  a  civil  or  a  criaunal  case, 
nor  whether  the  officer  is  or  is  not  a  party  to  the  record'^ 
And  there  is  ample  authority  cited  to  sustain  the  statement. 
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Therrfore,  the  Court  belaw  was  also  right  in  n^t  reqiming 
the  production  of  a  certificate  of  the  Clerk  of  the  luferior 
Court  to  the  effioct^  that  the  person  who  acted  as  constable^ 
had  filed  his  bond  as  constable,  in  compliance  with  the  Act 
of  1850;  there  having  been  pmof  that  the  person  was  an 
acting  coMtable. 

This  being  so,  it  follows  that  seyeml  of  the  exceptions 
were  not  sufficient ;  as,  the  exception  to  the  admission  of  evi- 
dence ;  the  exception  to  the  refusal  to  order  a  verdict  of  ac- 
quittal ;  and  the  exception  to  the  refusal  to  give  the  charges 
requested.  These  exceptions  all  rest  on  the  same  founda- 
tion. 

And  the  charge  of  the  Court  was  manifestly  right  The 
question,  whether  a  proper  foundation  had  been  laid  for  the 
introduction  of  secondary  evidence,  that  is,  whether  it  had 
been  shown  that  the  bail  process  was  lost,  was  a  question 
for  the  Court,  not  for  the  jury.  And  the  question  submitted 
to  the  jury  by  the  Court,  included  every  question  in  the  case ; 
perhaps  even  this,  not  excepted. 

We  therefore  think  that  the  several  judgments  of  the 
Court  below  ought  to  be  affirmed. 

Judgment  affirmed. 


No.  48. — ^Bryant  King,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

[1.]  No  error  in  the  tvAm^  of  the  Court,  that  the  prisoner  shonld  first  answer. 

vbetkar  lie  Wm  nMdjr  tot  uial. 
[2»1  The  <|«eilkms  preaoribtd  by  the  sut«t«  to  try  Ue  oemiHMenc|r  ol  jwom  lo 

try  a  particular  case,  are  the  only  question*  proper  to  be  asked  them,  hot 

those  question8  may  be  so  varied  in  form  as  to  enable  jurors  properly  to  un- 
derstand them. 


MAOOiN,  JANUARY  TERM,  1857.  291 

King  V0.  The  State. 

[3»J  Gil  iadictinenfei  lor  «Miiiiil  with  intent  to  muriler,  in  order  to  eaafale  the  ju- 
ry to  judge  of  the  intent^  the  effects  of  the  blow  iaflicted  may  be  given  in  evi- 
dence. 

[4.]  It  Is  loo  late  to  object  to  the  reading  to  the  jury  the  evidence  of  a  witiiess 
taken  on  a  crimmai  trial,  after  it  baa  been  read  without  objection. 

[&]  If  it  (loea  not  appear  that  aqneation  waapropoaed  to  a  witneaa  and  rofu»ed 
by  the  Court,  it  cannot  be  heard  on  a  motion  for  a  new  trial  in  this  Court. 

[6.]  The  charge  of  the  Court  to  the  jury,  rau»t  be  considered  in  reference  to 
the  evidence  given  on  tlic  trial,  and  if  the  evidence  justify'  it.  the  charifp  will 
be  sustained. 

Two  per^ions  charged  in  one  indictment  with  ai(»ault  with  intent  to  murder, 
both  aaiiig  veapoaa  which  may  produce  death,  it  ia  no  error  for  the  Court  to 
charge  the  jur). on  the  trial  of  one  of  them,  that  if  the  prisoner  was  present, 
participating  in  the  affray  and  attempting  to  strike,  or  inflict  a  blow,  whether 
he  i^truck  a  blow  or  not,  lie  M'a^  e<)iially  guijty  with  the  person  who  iKtruck 
the  blow. 

[7.]  Verdict  of  the  jury  ftading  pri»oner  guilty,  where  two  persona  embraced  in 
the  same  indictment  arc  charged  with  assault  with  intfnt  to  murder,  and  the 
circuniM^nccs  of  the  case  as  proved  on  the  trial,  show  that  if  death  had  en- 
vved,  the  kilKftg  wouK!  have  been  mufder,  will  be  supported  a*  warranted  by 
ihe  evideace. 

[Sb]  A  witnesa  is  not  entitled  to  a  continuance  on  the  ground  of  surprise,  who 
neglects  to  procure  witne.*»ses  whom  he  knows  to  have  been  prestMit  at  the 
time  the  act  M*a»  committed  for  which  he  was  indicted. 

Indictment  for  assault  with  intent  to  murder,  in  Randolph 
Superior  Court.  Tried  before  Judge  Kiddoo,  December, 
1856. 

The  plaintiff  in  error,  Bryant  King,  was  indicted  in  the 
Superior  Court  of  Randolph  county,  for  an  assault  with  in- 
tent to  murder.  The  case  being  cajted,  the  presiding  Judge 
required  the  prisoner  to  announce  whether  he  was  ready  for 
trial,  before  the  Stat(?  announced,  to  which  prisoner's  coun- 
sel excepted. 

The  Court  further  decided  that  the  questions  to  be  pro- 
pounded to  the  jurors  on  their  voir  dire,  should  be  those 
contained  in  the  act  of  the  Legislature,  passed  on  the  28th 
day  of  February,  1856  ;  although  the  crime  for  which  prison- 
er was  about  to  be  tried,  was  alleged  to  have  been  committed 
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in  December,  1854,  and  prion  to  the  passage  of  that  act,  to 
which  decision  prisoner's  counsel  excepted. 

When  the  first  jury  was  put  on  triors,  the  Court  decided 
that  no  questions  should  be  asked  but  those  contained  in 
the  statute,  although  prisoner's  counsel  proposed  to  proY^  by 
the  juror  himself,  that  he  had  both  formed  and  expressed 
an  opinion  in  the  case ;  to  which  decirion  prisoner's  counsel 
excepted. 

At  the  request  of  the  Solicitor  General,  the  Court  allowed 
the  evidence  of  James  Suggs,  the  pSrosecutor,  to  be  read  over 
in  the  presence  and  hearing  of  %M  jury,  to  which  defendant 
by  his  counsel  excepted,  not  making  any  ol(}ectioii  before  it 
was  read 

After  the  evidence,  both  on  the  part  of  the  State  and  pris- 
oner, had  closed,  the  presiding  Judge  chaiged  the  jury,  that 
if  the  prisoner  was  present  at  the  time  the  injury  was  inflic- 
ted on  Su^s,  participating  in  the  affiray  and  aiiempiing  to 
strike  him,  whether  he  struck  him  or  not,  he  was  equally 
guilty  with  the  person  who  inflicted  the  blows. 

The  jury  found  the  prisoner  guilty  and  the  Court  senten- 
ced him  to  five  years  imprisonment  in  the  Penitentiary. 

And  defendant  moved  for  a  new  trial  on  the  following 
grounds,  to- wit: 

1st  Because  the  Court  erred  in  requiring  the  prisoner  to 
announce  whether  he  was  ready  for  trial,  before  the  State 
had  announced  ready. 

2d.  Because  the  .Pot^t  erred  in  deciding  that  the  questions 
to  be  propounded  to  the  jurors  on  their  voir  dire^  should  be 
those  contained  in  the  Act  of  1856,  ^hen  the  crime  was 
chaiged  to  have  been  committed  in  1854. 

ddL  Because  the  Court  erred  in  refusii^  to  allow  the 
jurors  put  on  triors,  to  be  asked  any  other  questions  thl^ 
those  contained  in  the  statute ;  when  prisoner's  counsel  pio- 
posed  to  prove  by  the  first  juror  put  on  trims,  that  he  hfA 
both  formed  and  expressed  an  opinion  in  the  case» 

4th.  Because  the  Court  erred  in  allowing  the  Solicitor 
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Geneml  to  prove  the  efliscts  of  the  blow  stricken,  and  the 
length  of  time  prosecutor  was  confined  from  it 

5th.  Because  the  Court  erred  in  perthitting  the  testimony 
of  Suggs,  at  die  request  of  the  Solicitor  (General,  to  be  read 
orer  in  the  presence  and  hearing  of  the  jury. 

6di«  Because  the  Court  erred  in  refusing  to  allow  the  prose* 
cutor  to  be  asked  ^  If  he  did  not  tell  Early  Vamer  at  Brooks' 
Hotel  in  Cuthbert,  in  July  1856,  that  he  only  wished  to  make 
defendant  run  away,  for  he  did  not  believe  he  could  hurt 
Mm,''  counsel  stating  that  their  object  was  to  impeach  the 
witness. 

7th.  Because  the  Court  erred  in  charging  the  jury,  that  if 
the  prisoner  was  present  when  the  injury  was  inflicted  upon 
Sug^,  and  participating  in  the  aflray,  and  attempting  to 
strike  or  inflict  a  blow,  whether  he  struck  a  blow  or  not,  he 
was  equally  guilty  with  the  person  who  did  strike. 

8tlL  Because  the  finding  o(  the  jury  was  contrary  to  law 
and  evidence. 

9th.  Because  the  sentence  of  five  years  imprisonment  in 
the  Penitentiary  was  excessive  and  illegal 

lOtfa.  Because  the  prisoner  was  surprised  by  the  testimony 
of  James  Suggs,  as  will  appear  by  reference  to  his  affidavit, 
hereto  annexed. 

The  following  is  the  affidavit  referred  to. 

GBomoiA,  ^Before  me   personally  came  Bryant 

RjjrnoLPH  CouNTT.  /  King,  who  on  oath,  says,  that  he  was 
not  in  the  house  o!*  James  Suggs,  at  the  time  the  ofibnce 
was  committed  as  alleged  in  the  above  stated  case.  That  he 
can  prove  both  by  Henry  King  and  Melvin  Barton,  that  he 
was  not  in  Suggs^  house  at  the  time,  and  that  deponent  had 
no  hand  in  the  difficulty,  and  that  he  would  not  have  an- 
nounced ready  for  trial  in  the  absence  of  both  Henry  King 
and  Melvin  Barton,  if  he  had  had  any  idea  that  Suggs  would 
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hate  fiwom  that  he  depta^nent  wiis  present- at  the  time  the 
difficulty  occwrred,  or  that  he  bad  any  hand -in  it. 

*  his 

BRYANT   ^  KINe. 
marie 
8wom  to  and  subseribed  before  me^  Dec.^  1S56. 
SAMtTBL-  C.  Scott,  J*  P. 

The  Court  refused  the  motion  for  a  new  trial,  and  prisoner 
by  his  counsel  excepts  and  a$sig3is  error. 

Tucker  &  Bjball,  for  plaintiff  in  error. 

Sol.  Genl.  Harrell,  for  State,  defendant  in  error 

Bp  ike  Court. — McDonald,  J.  delireriny  ftie  opinion. 

The  only  error  assigned  in  the  record  is,  tliat  the  Court 
erred  in  overruling  the  motion  for  a  new  trial,  aod  x^Smo% 
to  set  aside  the  verdict  of  the  jury.  The  new  trial  wi&nio^ 
ved  for  on  ten  grounds  as  will  be  seen  in  the  foregoiiigislate- 
ment .  The  second  ground  wa^  abaixdoned  on  tbe<aisainent, 
as  having  been  already  decided  by  this  Court*    ■ 

[1.]  We  see  no  reason  for  changing  the  rule  ^luch  xt- 
quires  the  defendant  in  criminal  cases  to  announce  fiist, 
whether  he  is  ready  for  trial  In  Eiiigland,  wbei>  the  i«09e^ 
c4tion  is  in  the  Court  of  Kings  Bench,  the  defendant  cannot 
con)pel  a  trial.  The  A^orney  Genesa}  has  an  ab^phife  con* 
trol  i^i  such  cases;  and  when  the  trii^  is  at  ^^i.ftrim^ 
and  the  prosecution  is  in  the  Kick's ^ame,  the  wapMA.'Pf 
the  Attorney  General  is  necessary  for  a  trial  In  aU  «);^ 
cases,  the  accused  is  compelled  to  await  the  pleasuna  o£  |tie 
GpYernnient  officer.  The  hardship  of  this  tyjaimiQItl .  siile 
has  been  mitigated,  ijtideed  abolished  in  this  StfU^^Jif  4tie 
penal  code  of  1833,  which  maizes  all  ijadictnieuls  itriablA4it 
the  Term  of  the  Court  at  which  they  are  found.     Coib  SS^. 

A  person  indicted  for  ofl'ences  not  affecting  life,  may  de- 


MA£OH,  JANUASY  TBRM,  1657.  MB 


King  Ti.  The  aut«. 


nmndii  trial,  and  if  not  tried  at  the  term  of  the  Court  at 
which  the  demand  was  made,  or  at  the  next  succeeding 
term,  if  at  both  terms  there  were  juries  impaneled  and  quali- 
fied to  'try  him,  he  shall  be  discharged  and  acquitted  of  the 
ofience  charged  in  the  indictment  The  Act  of  1858,  Pomp. 
242,  places  criminal  cases,  in  r^ard  to  the  opening  and  con* 
elusion  of  the  argument,  on  the  footing  of  civil  cases.  These 
acts  do  not  control  the  Court,  nor  were  they  intended  to  do 
it,  in  the  matter  which  is  made  the  ground  of  complaint  in 
this  assignment  of  errors ;  we  will  not  disturb  the  judgment 
of  the  Court  therein. 

[2.]  There  was  no  error  in  the  third  assignment  The 
Court  may  vary,  or  allow  to  be  varied  in  form,  so  as  to  enable 
the  jury  properly  to  understand  them,  the  questions  directed 
by  the  statute  to  be  propounded  to  them  to  ascertain  their 
competency  to  try  the  causa  If  the  juror  had  answered  the 
question  proposed  in  the  affirmative,  it  would  not  have  dis- 
qualified him.  He  must  have  gone  to  the  extent  declared  in 
the  act 

[3.]  The  indictment  is  for  assault  with  intent  to  murder. 
The  extent  of  the  wound  and  the  nature  of  it,  inflicted 
on  the  person  on  whom  the  assault  was  made,  when 
there  was  one,  is  always  involved  in  the  issua  It  has 
much  to  do  with  proving  the  intent  of  the  assailant  The 
prosecutor  was  struck  with  a  gun,  and  although  the  prisoner 
did  not  inflict  the  blow,  he  was  present  aiding  and  abetting, 
attem]lting  to  inflict  wounds  with  a  knife  at  the  same  tima 
The  united  nets  were  evidence  of  a  common  intent,  and  the 
effects  of  the  blow  given  ought  to  have  been  submitted  to 
the  consideration  of  the  jury. 

[4.]  There  was  no  objection  made  by  prisoner's  counsel  to 
the  reading  of  the  witness  Suggs'  evidence  in  the  presence 
and  hearing  of  the. jury  until  after  it  was  read.  The  objec- 
tion, if  good  at  any  time,  came  too  lata 
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[5.]  There  i^  nothing  in  the  reoord  to  sustain  die  mUk 
ground  ia  the  motion  for  a  new  trial    It  does  not  appesr 
'  that  any  such  questioii  was  pn^unded  to  the  witness. 

[d.]  The  diarge  of  the  Court  was  given  in  reference  to  the 
•eTidence  submitted  to  the  jury.  The  prisoner  was  using  a 
knife  and  attempting  to  cut  or  stab  the  prosecutor  at  the  time 
tfie  latter  recetved  the  blow.  In  fact,  he  was  defending  him- 
•elf  against  the  knife  when  he  was  knocked  down.  Other 
pacts  of  the  eridence,  to  which  reference  will  presently  be 
madfi^  might  have  some  influence  in  support  of  the  chaige 
given  by  the  Court  There  was  evidence  justifying  die 
change; 

[7*]  The  verdict  of  the  jury  is  ftdly  sustained  by  the  evi- 
detwa  All  the  circumstances  given  in  evidence  show  that 
the  patsooaraad  his  biodier  who  gave  the  blow,  had  a  com- 
mon intent  to  murder  or  iniict  other  viol^it  personal  injwjr 
upon  die  prosecutor,  and  that  die  jury  had  a  right  to  infer 
ami  find  a  murderous  intent  They,  in  company  with  anodi- 
er  person,  went  to  the  house  of  the  prosecutor  near  simse^ 
on  the  evening  the  offence  was  committed.  They  told  him 
they  had  shot  one  of  his  hogs,  and  asked  him  if  he  was  mad 
because  they  had  killed  his  hog;  They  asked  him  to  go  and 
see  it,  whidi  he  declined  to  do,  but  sent  negroes,  who  he 
said  could  bring  it  in  and  it  could  be  used.  Two  negroes 
went  with  themj  who  came  ruantng  bade.  Sooft  aiker,'  the 
priscmer  having  a  knife,  and  his  brother  a  gun,  jumped  into 
the  door.  The  fight  immediately  ccmimenced,  ^Henry  King 
made  at  the  prosecutor,"  who  attempted  to  drive  him  ooA  of 
thof  house.  While  engaged  in  a  aeuAe  widi  Henry  Kittg^ 
the  prisond*  felt  something  ripping  behind  him,  looked 
around  and  saw  prisoner  behind  him  cutting  away  with*  a 
la^  knife.  He  cut  hia  clothes  and  marked  his  ricUi  i&  aev«^ 
era!  places;  As  prosecutor  turned  to  defend  himself  i^iainM 
prisoner,  the  blow  was  infiieleid  widi  the  gtm«  Wii'driiito  A9 
jury  were  warranted  in  finding  a  verdict  of  gulhy. 

The  ninth  ground  of  error  is  abandoned. 


I  i 
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The  surprise  of  the  prisoner  was  not  a  legal  surprise.  He 
was  indicted  for  assault  with  intent  to  murder.  He  knew 
that  the  prosecutor  would  be  a  witness ;  he  knew  that  other 
persons,  witnesses  to  the  transaction,  were  absent,  and  that 
the  persons  whom  he  alleges  would  testify  to  statements 
of  the  prosecutor  which  would  discredit  him,  if  he  testified 
to  the  facts  in  the  record  to  criminate  him,  and  it  does  not 
appear  that  he  used  any  diligence  to  procure  their  evidence. 
Parties  must  prepare  for  their  defence,  and  knowing  the  truth 
of  their  side  of  the  case  must  prepare  to  prove  and  sustain  it 
The  witnesses  by  whom  he  expected  to  prove  his  innocence, 
are  those  who  witnessed  the  whole  difficulty,  and  it  does  not 
appear  that.he  made  an  effort  to  procure  their  attendance. 

Judgment  aflbrmed. 


No.  49. — James  Pines,  plaintiff  in  error,  vs.  The  State  of 

Georoia,  defendant  in  error. 

[].]  It  i»  AOC  wrmt  ift  the  Gourt  in  •  crimiBAl  cwae  to  require  tht  dal^ndtBl  to 

My  first  whether  he  is  ready  for  trial. 

p.]  Under  the  act  oC  1S56,  a  defendant  has  no  right  to  ask  the  juror  any  other 
than  the  four  questions  prescribed  by  the  act. 

[3.]  Whether  subsequent  confessions  of  themselves  wholly  unexceptionabter 
wvw  flMda  iiad«r  prevlotts  iottneiieea  still  opentinf  on  the  nmid,  i*  m  quee* 
tioA  IK4  of  law  ipr  the  Court  but  of  fact  for  the  the  jury* 

[4.]  Where  illegal  expressions  are  admitted,  which  if  believed  would  serve  to 
mitigate  rather  than  to  establish  the  guilt  of  the  prisoner,  and  the  proof  is  full 
without  them,  it  is  no  gromid  fbr  grantiiig  a  new  trial. 

Mmi^i  in  Webster  Sapexkir  Court    Tried  before  Jud^ 
Kw9O0f  October  TenOi  18M. 

James  Pines  was  indicted. for  the  murder  of  his  wife,  Sa- 
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rah  Ann  Pines,  alleged  to  have  been  committed  on  the  27di 
day  of  August,  1856. 

The  case  being  called,  the  presiding  Judge  required  the 
prisoner  to  announce  whether  he  was  ready  for  trial,  before 
calling  on  the  State  to  announce,  prisoner's  counsel  objected, 
and  this  constitutes  the  first  ground  of  exception. 

The  prisoner  and  State  both  having  announced  ^'ready,'' 
and  the  jury  being  regularly  empanneled,  were  put  upon 
Che  prisoner,  and  when  the  second  juror  was  called,  he  was 
put  on  his  voir  dire,  and  after  answering  the  questions  pre- 
scribed by  act  of  1856,  the  prisoner's  counsel  asked  that  the 
juror  be  put  upon  triors,  and  proposed  to  interrogate  the  juror 
himself,  if  he  had  formed  and  expressed  any  opinion  in  re- 
gard to  the  guilt  or  innocence  of  the  prisoner,  from  rumor  or 
hearsay,  and  if  so,  whether  such  opinion  so  formed  and  etx* 
pressed,  was  fixed  and  decided.  The  Solicitor  Genend,  fer 
the  State,  objected  to  the  question ;  the  Judge  sustained  the 
objection  and  refused  to  allow  the  jurors,  when  put  on  trion, 
to  be  asked  any  other  questions  than  those  prescribed  by  the 
statute ;  to  which  decision  prisoner's  counsel  excepted* 

The  following  is  a  brief  of  the  evidence : 

For  the  State. 

Mrs.  Sarah  Barentinej  sworn,  testified  that  she  saw  pris- 
oner on  the  87th  day  of  August,  1856,  about  7  or  8  o'clock 
A.  M.,  at  her  house ;  left  about  half  past  1 1  o'clock  A.  M. 
Prisoner  had  on  when  he  came  there,  a  pair  of  blue  panta- 
loons rather  old,  an  old  shirt  with  a  rag  tacked  on  one 
shoulder;  a  hole  was  worn  in  the  shirt  on  the  shoulder;  aad 
on  the  Monday  before  the  27th  of  August,  prisoner  told  hb 
wife  at  witness'  house,  to  tack  a  rag  over  the  hole.  The 
next  time  she  saw  prisoner  on  the  27th,  was  a  little  after  3 
o'clock  P.  M.;  he  did  not  have  on  the^ame  clothes  that  he 
^had  on  in  the  forenoon ;  she  next  saw  the  pants  that  the 
'prisoner  had  on  in  the  forenoon,  on  Thursday  aft«  the.89lli, 
^to-wit,  on  the  28th,)  at  prisoner's  hou^  under  the  bed ;  Hi 
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aot  examine  them  then  ;  saw  them  no  more  till  the  day  of 
the  committing  for  trial ;  they  were  the  same  pants  that  pris- 
oner had  on  when  he  left  her  house  in  the  forenoon  of  the 
27ih  August ;  there  was  blood  on  the  forepart  of  the  pants 
when  she  saw  them  at  Court  She  saw  the  shirt  again  on 
Saturday  of  the  same  week ;  it  was  bloody  on  the  forepart, 
right  smart  of  blood  on  it,  (shirt  produced  and  shown  to  wit- 
ness,) it  is  the  same  shirt ;  (pants  shown  to  witness,)  the  same 
pants  that  prisoner  had  on  the  forenoon  of  the  27th  August 
Sarah  Ann  Pines,  the  deceased,  was  the  wife  of  prisoner. 
In  June  previous,  prisoner  told  her  that  he  had  struck  de^ 
ceased  two  or  three  licks  with  a  hoe-handle.  Came  to  wiu 
pess'  house  when  he  told  this ;  asked  him  then  where  his  wife 
was ;  he  replied,  ^the  damned  bitch  has  gone  to  the  house 
to  hunt  her  a  place.''  All  this  occurred  in  this  county,  as 
witness  beUeves.  Saw  no  blood  on  the  pants  and  shirt  that 
prisoner  wore  in  the  forenoon  of  the  27th  of  August,  the  day 
<^  the  killing. 

Cross  Examined. — ^Witness  is  mother  of  deceased  Pris- 
oner lived  with  deceased  after  the  difficulty  in  June,  till  her 
death.    John  Barentine,  the  prosecutor,  is  the  son  of  witness. 

J)r.  Jubilee  Smith,  sworn,  testifies  that  he  is  a  physician ; 
was  called  in,  the  28th  of  August  last,  to  examine  deceased, 
Sarah  A.  Pines.  She  had  one  wound  on  the  top  of  the  head 
a  little  to  the  left  sid^,  two  and  a  half  inches  in  length  and 
about  two  inches  deep ;  another  wound  on  the  right  temple 
seeming  to  have  been  done  with  a  broad  surfaced  instrument ; 
wound  very  much  swollen;  larger  than  witness'  hand; 
seemed  to  yield  to  pressure,  the  skin  was  not  broken.  Anoth- 
er wound  over  the  left  «ye  brow  seemed  to  have  been  done 
with  an  edged  instrument,  fracturing  the  skulL  Another 
wound  over  the  right  eye  brow,  small  depression,  skin  not 
farcdcen ;  another  wound  on  the  right  eye  brow  at  the  comer, 
appenranee  of  an  instrument  having  a  comer,  skin  broken ;  is 
of  o^mcm  that  the  wounds  produced  the  death  of  the  deceased. 
The  examination  was  at  prisoner's  house  in  Webster  county. 
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Knows  what  a  battling  stick  is ;  the  wound  on  the  ri^ht  tem- 
ple looked  as  though  it  might  have  been  made  with  such  an 
instrument  If  the  battling  stick  had  been  square,  (as  some 
of  them  are,)  the  wound  on  the  top  of  the  head  might  have 
been  done  with  the  comer  of  it ;  it  cut  very  straight  Two 
of  the  wounds  would  have  produced  death ;  the  one  on  the 
top  of  the  head,  and  the  one  on  the  right  temple ;  and  the 
one  over  the  left  eye  might  probably  have  produced  death. 

Cross  Examined. — The  body  of  deceased  was  in  prisoner's 
house  when  he  saw  it  A  person  falling  in  the  well  could 
not  receive  the  wounds  that  were  inflicted.  Thinks  the 
wounds  could  not  have  been  inflicted  by  falling  in  the  well, 
for  the  reason  that  the  blood  was  on  top  inside  of  the  curb- 
ing of  the  well,  on  the  sides  of  it  Prisoner  told  him  there 
was  nothing  in  the  bottom  of  the  well  that  he  knew  of 

Henry  J.  ^skeiOy  sworn,  testified  that  he  was  at  prisoner's 
house  on  the  27th  day  of  August  last,  in  this  county ;  saw 
the  body  of  deceased  that  day  in  the  well ;  helped  to  draw 
her  out ;  she  was  dead ;  don't  know  who  killed  her.  Prison- 
er has  made  confessions  to  him  respecting  the  death  of  his 
wife ;  witness  made  neither  threats  nor  promises  to  obtain 
the  confessions,  nor  knew  of  none  made  by  any  one  else. 
Prisoner  commenced  by  asking  him  if  they  had  found  his 
shirt,  and  if  they  found  it  where  he  said  it  was ;  prisoner 
had  said  it  was  about  two  hundred  yards  from  his  house, 
west  course,  lying  under  a  log,  where  two  logs  were  lying 
cross- wise.  Asked  him  why  he  did  not  carry  his  pants  with 
the  shirt  ?  He  replied,  "if  I  had  known  they  were  bloody  I 
would  have  done  so ;"  and  if  he  had  known  that  it  would  have 
come  out  as  it  has,  he  would  have  told  It  all  at  the  com- 
mencement ;  said  that  he  was  not  satisfied  till  he  told  it^  and 
since  he  told  it,  he  felt  much  better.  He  showed  witness 
(by  placing  his  hands  about,)  where  the  shirt  was  bloody ; 
he  squatted  down  and  took  up  the  child  in  his  right  arm  io 
avoid  making  it  bloody ;  stated  that  he  was  fishing  for  ^e 
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bucket  which  was  in  the  well ;  deceased  came  up  and  snatch- 
ed the  rope  out  of  his  hand  and  abused  him,  saying  he  did 
not  know  how  to  fish  for  it,  and  it  made  him  mad ;  he  pick- 
ed up  a  battling  stick  and  struck  her  on  the  head,  on  top,  a 
little  behind.  The  blood  gushed  out ;  she  fell  across  the 
bucket-board ;  he  ran  round  to  keep  her  from  falling  in  the 
well  but  could  not  do  it  without  falling  in  himself,  and  was 
obliged  to  let  her  go ;  he  caught  her  by  the^  head  and  his 
shirt  got  bloody  thereby ;  (shirt  shown  to  witness,)  it  is  the 
same  shirt  that  was  found  when  witness  and  others  were 
hunting  for  it  The  shirt  was  found  from  information  giyen 
by  prisoner  of  its  whereabouts.  Deceased  was  pregnant 
when  witness  took  her  out  of  the  well 

Cross  Examined. — During  the  time  that  deceased  was  be- 
ing taken  out  of  the  well,  prisoner  was  in  the  house ;  prison- 
er came  running  to  my  house  about  a  half  a  mile  and  hol- 
lowing ;  I  answered  him,  and  he  then  made  a  worse  alarm 
than  he  was  making,  crying  to  me  t>  run  there  for  the  Lord's 
sake ;  that  his  wife  was  in  the  well  It  shocked  me ;  in  a  few 
moments  I  cut  out  to  meet  him  and  ran  across  the  woods 
and  jumped  in  the  road  ahead  of  him,  and  said  to  him, 
'^now  Pines  don't  take  on,  but  tell  me  all  about  it ;"  he  said 
he  came  to  the  house  and  his  child  had  hold  of  the  curb, 
screaming  and  hollojiring ;  he  ran  to  the  well,  looked  in,  saw 
some  part  of  her  dress  and  may  be  one  foot ;  he  picked  his 
child  up  and  ran  to  the  old  lady  and  told  her  about  it ;  she 
told  him  to  run  and  tell  him  (witness,)  of  it  and  ask  him  if 
he  pleased  to  send  the  boys  and  help  get  her  out  I.  asked 
prisoner  what  he  would  have  me  to  do ;  he  made  no  reply ; 
I  said  ^go  and  let  the  folks  know  it ;''  he  said  ^if  you  please." 
I  went  to  the  school  house  and  had  school  dismissed  for  the 
children  to  go  off  and  let  it  be  known.  I  then  went  on  to 
get  deceased  out  of  the  well  This  was  Wednesday,  the  S7th 
day  of  August,  and  the  confession  made  by  prisoner  was  on 
Monday,  the  1st  September. 
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Re^exaindned. — ^when  prisoner  came  running  to  me  diere 
was  no  bkx>d  on  his  clolfaes. 

Here  the  testimony  for  the  State  closed 

Evidence  for  the  prisoner. 

Dr.  B,  O.  Hattox  sworn,  testified  that  prisoner  made  con- 
fessions to  him  the  day  after  he  was  put  in  jaiL  He,  Pr. 
Hawkins,  Charles  T.  King  and  Jesse  Harrell,  Jr.,  were  togeth- 
er at  the  jail ;  does  not  recollect  now  who  else  was  present ; 
had  previously  asked  prisoner  who  he  suspicioned  of 
committing  the  murder,  and  asked  him  now  again.  Pris- 
oner said  he  did  not  know  who  to  suspicion.  Witness  sus- 
picioned prisoner  of  being  guilty  and  said  to  him,  it  would 
be  better  for  him  to  come  out  and  tell  the  truth  about  it ; 
that  by  telling  the  truth  about  it  he  might  probably  save  his 
neck,  or  words  to  that  effect  Mr.  Kmg  told  him  the  circmn- 
stances  that  he  knew  or  had  heard  of,  about  a  man  who  had 
once  killed  a  woman  with  a  battling  stick  in  the  heat  of  pas- 
sion, and  concealed  the  body  in  an  old  well  or  some  such 
place,  and  it  cost  the  man  a  hundred  or  two  dollars,  but  he 
come  off  clear ;  the  man  confessed  the  killing  by  accident 
This  seemed  to  affect  the  prisoner,  who  asked  some  ques- 
tions about  the  man.  Dr.  Hawkins  said  something  to  prisoner 
respecting  his  confessions ;  that  it  might  be  better  for  him  to 
do  sa  The  conversation  among  us  in  the  presence  of  the 
prisoner,  was  about  to  this  effect :  that  as  the  matter  then 
stood,  he  would  have  to  be  tried  for  murder,  and  if  found 
guilty  he  would  have  to  be  hung,  but  if  found  guilty  of 
manslaughter,  he  would  not  have  to  hang;  don't  recol- 
lect telling  prisoner  that  if  he  would  confess  it  would  be 
reduced  to  manslaughter ;  tried  to  obtain  confessions  by  ask- 
ing various  questions  as  to  how  he  had  lived  with  his  wife, 
and  other  questions  to  entrap  him  into  a  confession.  Pris- 
oner then  asked  the  balance  of  the  crowd  to  retire,  diat  he 
wanted  some  private  conversation  with  witness.  As  Dr. 
Hawkins  left,  he  said  to  prisoner  to  tell  the  truth;  duit  what- 
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ever  he  told  let  it  be  the  truth.  After  the  crowd  retired,  pris- 
oner said  he  was  the  man  that  done  it ;  that  the  fnss  between 
him  and  his  wife  commenced  in  the  house ;  he  cursed  Iwr  and 
she  cursed  him ;  she  kept  abusing  him  till  they  got  out  of  the 
house ;  did  not  say  that  any  blows  passed  in  the  house  nor 
out  of  it,  till  they  got  to  the  well ;  when  he  got  to  the  well  the 
bucket  had  got  broken  off  of  the  rope  and  he  was  leaning 
onrer  the  well  endeaToring  to  dislodge  it ;  while  leaning  over 
the  well,  his  wife  came  up  and  jerked  the  rope  out  of  his 
hand  and  cursed  him  and  said  something  that  made  him 
very  mad ;  he  stepped  back  a  few  steps  and  picked  up  the 
battling  stick  and  struck  her  on  the  head  mugh  harder  than 
he  thought  he  did,  and  immediately  discovered  that  he  bad 
killed  her ;  he  ran  round  and  gathered  her  in  his  arms,  and 
while  holding  her  up  he  discovered  the  blood,  and  it  weak- 
ened him  so  that  he  had  to  let  her  fall  in  the  well,  that  was 
when  and  how  he  got  the  blood  on  his  shirt  Said  when  he 
struck  her  she  was  leaning  over  the  well  and  fell  across  the 
curb,  and  when  he  ran  round  to  catch  her,  she  was  in  the 
act  of  fidling  into  the  well ;  she  had  on  her  bonnet,  and  did 
not  see  him  when  struck ;  said  he  then  picked  up  the  child 
and  ran  in  the  house  and  set  it  down  by  the  side  of  the  half 
of  a  water  meUon,and  ran  off  about  two  hundred  yards  from 
the  house  and  hid  his  shirt  under  a  log ;  came  back,  gather- 
ed up  the  child  and  ran  over  to  his  mother-in-law's,  Mrs. 
Barentines,  and  gave  the  alarm. 

Cross  Examined. — Told  prisoner  that  it  would  be  best  for 
him  to  confess,  and  explained  to  him  what  witness  thought  was 
the  difference  between  murder  and  manslaughter ;  told  pris- 
oner if  he  would  tell  him  the  truth  about  it,  he  should  have 
counsel,  and  that  he  would  advise  him  what  would  be  best  for 
him.  Prisoner  said  that  in  his  condition,  if  he  ever  needed 
a  friend  he  needed  one  then ;  that  he  looked  upon  witness  as 
his  friend,  and  if  witness  thought  it  best  for  him  to  come 
out  and  tell  the  truth  about  it  he  would  do  so ;  said  he  struck 
deceased  one  lick  on  the  back  of  the  head. 
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Rc'^xamined. — ^When  he  went  to  the  jail  to  see  priaouer,  he 
thought  he  had  no  more  sense  than  to  tell  it  to  him,  if  he 
could  get  him  to  himself,  and  determined  to  get  him  to  am- 
fess.by  any  reasonable  means  that  he  could  use.  Is  a  prac- 
ticing physician ;  is  acquainted  with  Dunglison's  works  or 
Enclydopedia ;  persons  affected  with  homicidal  melancholy 
are  liable  to  inflict  injury  or  death  on  any  person,  even  their 
best  friends,  and  yet  be  capable  of  transacting  ordinary 
business. 

In  reply  the  State  introduced 

Dr.  Zr.  B.  Hawkins  J  who  testified  that  he  is  recognized  as 
a  practicing  physician ;  does  not  think  that  the  prisoner  is 
is  afflicted  with  homicidal  melancholy — ^the  symptoms  of 
the  disease  are  to  destroy. 

After  the  testimony  on  both  sides  was  closed,  prisoner's 
counsel  moved  to  exclude  and  withdraw  from  the  considera- 
tion of  the  jury  all  the  testimony  in  relation  to  prisoner's 
confessions,  on  the  ground  that  said  confessions  were  not 
freely  and  voluntarily  made,  having  been  drawn  out  under 
promises  of  favors  made  to  prisoner  by  Dr.  Hattox  and  others, 
and  by  misrepresentations  of  the  consequences  of  such  con- 
fessions, and  the  promises  of  assistance  and  protection  held 
out  to  him. 

The  Judge  overruled  the  motion  and  allowed  the  confes- 
sions to  go  in  evidence  to  the  jury.  To  which  decision 
prisoner  by  his  counsel  excepted. 

The  presiding  Judge  chained  the  jury,  (after  a  preliminary 
explanation  of  the  definitions  of  the  crimes  of  murder  and 
manslaughter  and  of  malice  expressed  and  implied,)  that  if 
they  were  convinced  beyond  a  reasonable  doubt  that  the 
prisoner  was  guilty  of  homicide,  it  would  be  their  duty  to 
determine,  from  the  evidence,  whether  it  was  murder  ot 
manslaughter.  If  they  believed  the  killing  was  done  with- 
out malice  either  expressive  or  implied,  and  without  any 
mixture  of  deliberation,  then  the  crime  was  manslaughter; 
if  done  with  malice  aforethought,  it  was  murder.    That  if 


MACON,  JANUARY  TfiRM,  18»7.  MS 


Pinea  vs.  The  State. 


they  had  My  doubt,  the  prisoner  was  entitled  to  the  benefit 
of  that  doubt  That  malice  need  not  have  been  harbored 
far  a  year,  a  month,  a  day,  or  an  hour ;  but  if  the  prisoner 
entertained  malice  for  a  moment  of  time,  and  if  actuated  by 
that  malice,  he  did  deliberately  perpetrate  the  deed,  it  was 
murder. 

The  jury  retired  and  returned  a  verdict  of  guilty. 

Prisoner's  counsel  tendered  his  bill  of  exceptions  and  as- 
sfigns  for  error. 

1st  That  the  Court  erred  in  deciding  that  when  said  case 
was  called  the  prisoner  should  first  announce  whether  he 
was  ready  for  trial. 

2d.  That  the  Court  erred  in  not  allowing  prisoner's  coun- 
sel to  ask  the  juror  when  put  upon  triors  whether  he  had 
formed  and  expressed  any  opinion  in  regard  to  the  guilt  or 
innocence  of  the  prisoner  from  rumor  and  hearsay,  and  if 
so,  whether  it  was  an  opinion  fixed  and  decided.  And  that 
the  Court  erred  in  holding  that  no  other  questions  could  be 
asked  the  juror,  when  upon  triors,  than  those  prescribed  by 
the  act  of  1856. 

3d.  That  the  Court  erred  in  admitting  in  evidence  the  con- 
fessions of  the  prisoner. 

Harbison  &  Cox ;  by  Lanier  ;  and  B.  S.  Worrell,  for 
piaintifi*  in  error. 

SoL  Gen.  Harrbll  ;  and  John  A.  Tucker,  for  Stata 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

[1.]  The  first  question  made  by  the  record  in  this  case  is, 
was  the  Court  right  in  permitting  the  Solicitor  General  to  call 
upon  the  defendant  to  announce  first  if  he  was  ready  for 

trial 

A  contrariety  of  practice  has  obtained  and  slill  exists  in 
the  State  upon  this  subject,  and  even  in  the  same  circuit  the 
practice  has  not  been  uniform,  and  this  has  resulted  fi*om 
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the  &ct  that  there  is  no  law  npon  the  point  In  England 
the  crown  was  never  forced  to  announce  itself  ready.  No 
such  doctrine  has  ever  prevailed  here. 

By  the  penal  code,  the  cause  stands  for  trial  at  the  term 
when  the  indictment  is  found.  It  niay  be  continued,  how- 
ever, as  long  as  the  principles  of  justice  may  require.  Thb 
settles  nothing  as  to  the  question  who  shall  go  forward. — 
Neither  does  the  provision  in  the  code  which  entitles  a  de- 
fendant to  make  his  demand  and  force  a  trial  at  the  second 
term.  Besides,  this  provision  does  not  apply  to  capital  cases. 
My  own  opinion  is,  that  from  all  the  analogies  of  the  law,  the 
State,  who  holds  the  affirmative  and  is  the  retis  or  actor, 
should  announce  first  Still  I  do  not  find  any  authority  for 
pronouncing  a  judgment  to  the  contrary  erroneoua  Nor  do 
I  believe  any  can  be  found  on  the  other  side.  There  is  no 
statute  upon  the  subject ;  neither  is  there  any  common  law 
mle  which  is  obligatory  upon  the  Cour^  of  this  State.  My 
position  is,  therefore,  one  of  neutrality,  acquiesing  in  what- 
ever practice  each  circuit  may  establish  for  itself  until  the 
Legislature  see  fit  to  intervene,  should  it  deem  the  matter 
of  sufficient  importance  to  regulate  by  law. 

Even  if  I  thought  the  Circuit  Court  erred  in  the  decision, 
I  would  not  reverse  the  judgement,  because  both  parties  were 
ready,  and  consequently  the  ruling  worked  no  injury  to  the 
defendant,  and  there  was  no  motion  for  a  new  trial 

[2.]  Was  it  right  to  disallow  any  other  questions  beix^ 
asked  the  second  juror  put  upon  the  prisoner  than  the  four 
propounded  by  the  act  of  1856  ? 

The  act  declares  that  if  the  juror  answer  the  four  questions 
therein  prescribed  in  the  negative,  he  shall  be  held  and  ad- 
judged a  competent  juror  in  capital  cases.  Previdedj  nerer- 
theless,  that  either  the  State  or  the  defendant  shall  have  the 
right  to  introduce  evidence  before  the  Judge  to  show  that 
any  of  the  answers  of  the  juror  are  unthie ;  and  it  shall  be  the 
duty  of  the  Judge  to  determine  upon  the  truth  of  such 
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swer  as  may  be  thus  questioned  before  the  Court    [i%e  Jieh 
1855-1856,  p.  831.] 

It  is  true  that  the  further  statements  of  the  juror  himself 
might  be  called  ^evidence/'  in  the  language  of  the  statute. 
But  why  limit  the  questions  to  four  if  twenty  may  be  asked  ? 
And  then  the  words  of  the  act  are,  ^shall  hare  the  right  to 
introduce  evidenccj^  rather  intimating  that  the  proof  is  to 
come  from  some  other  source  than  the  juror  himsel£  We 
would  not  say  that  the  Court  might  not  ma  aponie  further 
interrogate  the  juror.  We  only  intend  to  negative  the  right 
of  the  party  to  do  this. 

[3.]  Was  the  Court  right  in  refusing  to  withdraw  from  the 
jury  all  the  proof  of  confessions  ? 

The  confessions  of  the  prisoner  as  testified  to  by  Dr.  Askew^ 
on  Monday,  subsequent  to.  the  homicide,  were  per  ae^  wholly 
anexceptionable.  It  seems,  however,  that  several  days  pre- 
viously, confessions  had  been  made  by  the  prisoner  to  Dr. 
Hattoj(,  and  these  were  submitted  to  the  jury  in  rebuttal  by 
the  prisoner  himself  What  right  had  he  to  withdraw  them  ? 
Had  he  not  by  their  introduction  endorsed  their  truth  ?  At 
any  rate,  whether  the  hope  of  reward  held  out  to  the  defen- 
dant the  proceeding  week  had  continued  to  operate  on  his 
mind  the  next  Monday ,  was  a  question  not  of  law  but  of  fact 
for  the  jury. 

After  all,  what  do  these  confessions  amount  to  ?  Did  they 
weigh  a  feather  with  the  jury  ?  A  more  brutal  murder  was 
never  perpetrated.  A  helpless  and  dependent  wife  in  a  state 
of  pr^nancy,  felled  to  the  earth  by  the  repeated  blows  from 
a  bludgeon  by  her  ruthless  and  inhuman  husband,  and  then 
tossed  like  a  stone  in  the  well,  that  he  might  feign  that  sh^ 
had  drowned  herself,  and  the  proof  was  full  and  ample  with- 
out these  confessions.  They  were  but  a  bungling  attempt  to 
trump  up  something  to  mitigate  the  horrible  deed,  which  the 
defendant  had  committed.  The  jury  did  not  believe  them, 
and  they  would  have  availed  nothing  if  they  had. 

Judgment  affirmed. 


«38  SUPREME  JCOURT  OF  GEORGIA 


Johntoii  vs.  Monia. 


No.  50. — Jacob  Johnson,   plaintiff  in  error,  tu.  Jamm$  O. 

MoBBiB,  defendftnl  in  error. 

A  ptrol  agreement,  absolute  or  conditioDal>  to  pay  the  debt  of  a  third  person,  roi4. 

Action  on  Account  for  Negro  Hire,  in  Randolph  Superior 
Court    Tried  before  Judge  Kiddoo,  December  1856. 

This  was  an  action  brought  by  James  G.  Moitis,  pi  aintiif 
below,  against  Jacob  Johnson  defendant  below,  for  the  recov- 
ery of  ninety  dollars,  alleged  to  be  due  for  the  hire  of  a  ne- 
gro in  the  year  1852. 

The  plaintiff  proved  by  JReuben  Dean^  that  in  the  spriiig 
or  summer  of  1852,  witness  was  requested  by  plaintiff  to  go 
with  him  over  to  defendant's  house ;  that  diefehdailt  had  seht 
for  him  to  go  over  and  get  his  notes  for  the  hire  of  a  negro ; 
that  plaintiff  wrote  out  small  notes  and  carried  them  over 
and  presented  theib  to  defendant,  who  objected  to  signingtheni 
unless  there  was  a  condition  inserted,  that  if  the  negro  got  sick 
or  runaway,  plaintiff  should  lose  the  time,  bin  consented  tb 
give  his  note  for  twenty  dollars,  which  sum  plaintiff  had 
agreed  to  pay  to  one  Alfred  Hardy ;  witness  stating  that  it 
would  do  no  harm  to  sign  that  much  as  the  n^ro  had  al- 
ready worked  out  that  amount  Dean  further  testified  that 
the  negro  did  not  runaway,  but  worked  faithfully  the  whole 
year,  that  he  was  there  several  times  and  saw  the  negro  at 
work  and  knew  that  he  lost  no  time,  and  that  the  amouht  to 
be  paid  for  the  hire  was  ninety  dollars. 

Here  plaintiff  rested  his  case. 

Defendant  introduced  Mien  Jenks  who  swore,  that  within 
two  months  past.  Dean  told  him  that  Jones  hired  the  n^o 
from  plaintiff,  and  that  he  was  ready  to  tell  Johnson  or  any 
body  else  so. 

Bef^anUn  Johnson^  son  of  defendant,  swore,  that  he  wad 
present  at  the  time  the  conversation  took  place  between  plain- 
tiff and  defendant  as  testified  to  by  Qpan,  and  thai  his  fitdier 
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refused  to  sign  the  notes,  unless  there  was  a  condition  insert- 
ted,  that  Jones  was  to  make  a  certain  amount  of  com  and 
cotton,  and  in  the  event  of  his  failing  to  make  said  amount, 
defendant  was  not  to  be  liable ;  and  that  Jones  failed  to 
make  the  same;  that  Jones  and  not  defendant  hired  the  ne- 
gro from  plaintifH 

Plaintiff  then  introduced  four  witnesses,  all  of  whom  swore, 
that  they  were  acquainted  with  Dean  and  knew  his  charac- 
ter for  truth  and  veracity ;  that  they  believed  him  to  be  a 
man  of  truth,  and  would  believe  him  in  a  Court  of  justice ; 
that  they  had  known  him  for  a  number  of  years  and  had 
never  heard  any  thing  against  him,  or  his  word  doubted  be- 
fore. 

Defendant  proposed  to  prove  by  Allen  Jenks,  the  confes- 
sions of  Dean,  that  he  had  runaway  from  Alabama  for  the 
crime  of  perjury,  which  testimony  was  objected  to  by  plain- 
tiff's counsd,  and  the  Court  sustained  the  objection  and  ruled 
out  the  testimony,  and  defendant  excepted. 

The  jury  found  for  the  plaintiff  the  sum  of  seventy  dollars 
with  interest  and  cost  of  suit 

Defendant's  counsel  moved  for  a  new  trial,  on  the  grounds : 

Ist  Because  the  presiding  Judge  erred  in  excluding  the 
testimony  of  Allen  J^iks,  as  to  the  confessions  of  Dean  that 
he  had  runaway  from  Alabama  fer  perjury. 

2d.  Because  the  verdict  was  contrary  to  law  and  the  evi- 
dence. 

The  Court  refused  the  motion  for  a  new  trial,  to  which 
cotmsel  for  defendant  excepted,  and  thereupon  assigns  error. 

TircKSB  &  BsAiL,  for  plaintiff  in  error. 

Douglass  &  Douglass^  for  defendant  in  error. 

By  the  Court — ^Lumpkin,  J.  delivering  the  opinion. 

It  is  not  pretended  that  the  negro,  for  whose  hire  this  suit 
is  brott^t,  was  originally  hired  by  Johnson  of  Morris.    It  is 
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insisted  however,  that  under  a  contract  between  Jones  and 
Johnson,  Johnson  was  to  become  paymaster  to  Morrisi 
Morris  contends  that  the  agreement  was  absolute ;  Johnson 
that  it  was  conditional.  Let  it  be  either  way,  it  was  a  parol 
understanding  to  pay  the  debt  of  another,  and  therefore  void. 
Let  Morris  sue  Jones,  and  Jones,  Johnson ;  and  if  the  latter 
be  insolvent,  Johnson  can  be  gamisheed. 

Was  it  competent  to  prove  the  acknowledgment  of  Reubea 
Dean,  that  he  had  runaway  from  Alabama  on  account  of 
having  committed  perjury  ?  We  are  not  prepared  to  say 
that  his  testimony.could  be  discredited  in  this  way. 


Judgment  reversed. 


No.  51. — James  N.  Tubneb,  plaintiff  in  error,  vs.  Fbakgi* 
RossEAu,  Garnishee,  defendant  in  error. 

A  traverse  that  merely  denies  the  truth  of  the  answer  of  a  garnishee  is  snfl- 
cient. 

Garnishment,  in  Stewart  Superior  Court  Tried  before 
Judge  KiDDoo,  October  Term,  1856. 

Francis  Rosseau  was  served  with  a  summons  of  garnish- 
ment issued  in  a  case  of  attachment  sued  out  by  James  N. 
Turner,  against  Wm.  R.  Rosseaux  He  filed  his  answer  de- 
nying that  he  had  any  of  the  effects  of  the  absconding  debtor 
in  his  hands,  or  that  he  was  indebted  to  him. 

Plaintiff  by  his  counsel.  Tucker  and  Beall,  filed  the  fol- 
lowing traverse  to  said  answer,  viz : 

*^  And  now  comes  the  plaintiff  in  attachment  by  his  attor- 
neys Tucker  and  Beall,  and  tenders  issue  and  says,  that  said 
garnishee  was  indebted  to  said  defendant  at  the  time  of  the 
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service  of  said  summons;  that  he  had  money,  accounts, 
notes,  horses,  lands,  mules,  cows,  hogs,  effects,  deeds,  eviden- 
ces of  debt,  bonds  for  titles  to  lands,  choses  in  action,  in  hs» 
possession  belonging  to  said  defendant,  and  of  this  he  puts 
himself  upon  the  country,  &c. 

TUCKER  &  BEALL, 
Plaintiffs  Attorneys." 

The  attorney  for  the  garnishee  refused  to  join  issue  upon 
said  traverse  and  objected  to  the  same  as  being  too  vague, 
indefinite  and  without  sufficient  specification;  the  Court  sus- 
tained the  objection,  and  counsel  for  plaintiff  declining  to 
make  any  amendment  thereto,  or  to  tender  any  other  or  fur- 
ther issue;  the  Court  on  motion  discharged  the  garnishee 
from  all  further  answer  or  liability  in  the  premises. 

Whereupon,  plaintiff's  counsel  excepted  and '  assigned 
error. 

TtrcKJBR  &  Beall,  for  plaintiff  in  error. 
WoRRiLL,  for  Gaujldino,  for  defendant  in  error. 

J3j/  the  Court — Benning,  J.  delivering  the  opinion. 

Was  the  traverse  sufficient  ?  This  is  the  only  question. 
The  Court  below,  it  seems,  thought  the  traverse  too  general. 

The  language  of  the  attachment  act  is  this :  ^^  And  where 
any  person,  in  whose  hands  any  debt  or  effects  may  be  at- 
tached, shall  deny  owing  any  money  to,  or  having  in  his 
hands  any  effects  of,  such  debtor,  it  shsdl  be  lawful  for  the 
plaintiff  to  traverse  such  denial,  and  thereupon  an  issue  shall 
be  made  up  and  the  same  be  tiied  by  a  jury,"  &c.  2.  Cobb's 
Dig.  70. 

All  that  the  plaintiff  has  to  do  is,  to  ^'traverse"  the  an- 
swer of  the  garnishee. 

To  traverse  is  merely  to  deny.    1.  Chitty  PL  576,  and  note 
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To  traverse  the  answer  of  a  garnishee  is,  therefore,  merely 
to  deny  the  truth  of  the  answer, — is  merely  to  say,  that  the 
answer  is  not  true. 

This  the  traverse  in  the  present  case  does  by  necessary 
implication.  It  does  somewhat  more.  It  states,  in  a  general 
way,  wherein  it  is  that  the  answer  is  not  true.  And  general 
as  is  this  statement,  it,  after  all,  is  not,  perhaps,  for  any  prac- 
tical purposes,  more  general  than  many  statements  which, 
by  a  skilful  use  of  the  videlicet,  the  common  law  may  be 
made  to  sustain. 

But  the  statute  requires  no  more  than  a  mere  denial  of 
the  truth  of  the  answer. 

If  therefore,  the  plaintiff  makes  this  denial,  it  is  the  duty 
of  Ae  garnishee  to  take  issue  on  the  denial ;  and  that  he 
may  do,  no  doubt,  by  simply  saying,  that  the  answer  is  true. 

Thus,  in  a  few  words,  may  the  "issue"  to  which  the  sta- 
tute refers,  "be  made  up." 

We  think  therefore,  that  the  judgment  of  the  Court  below 
ought  to  be  reversed. 

Judgment  reversed. 


No.  52. — ^James  Lawson,  plaintiff  in  error,  vs.  Arthur  P. 

Wright,  adm'r,  defendant  in  error. 

In  ft  suit  OB  an  endorsement  by  which  the  endorser  **onIy  is  to  be  UnMe  when 
the  maker  is  sued  to  insolvency,"  a^.  fa,  against  the  maker  with  the  return 
of  "no  property''  entered  upon  it,  is  prima  facie  evidence,  that  the  maker  has 
been  sued  to  insolvency. 

Assumpsit,  in  Stewart  Superior  Court     Tried  before  Judge 
KiDDoo,  October  Term,  1856. 

This  was  an  action  brought  by  James  Lawson,  against 
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Arthur  P.  Wright,  administrator  of  Matthew  Wright,  deceas- 
ed,  on  the  following  endorsement,  viz. : 

^  I  endorse  the  within  notes  in  the  second  instance,  and 
not  to  be  sued  with  the  maker  of  these  notes,  and  only  lia- 
ble when  the  maker  is  sued  to  insolvency, 

(Signed,)  MATTHEW  WRIGHT." 

Plaintiff  read  in  evidence  the  two  promissory  notes  upon 
which  was  the  foregoing  endorsement,  one  for  thirty  dollars 
and  the  other  for  ten  dollars. 

He  then  read  in  evidence  ivfoJLfas.  from  a  Justices'  Court^ 
founded  upon  said  notes,  with  a  return  thereon  of  nuUa  bona^ 
by  the  proper  officer. 

He  also  proposed  to  prove  by  William  Boynton  the  insol- 
vency of  the  maker  of  the  notes  in  the  year  1845.  Defend- 
ant's counsel  objected  to  the  testimony ;  Court  overruled  the 
objection  and  witness  testified  ^that  he  knew  Philander 
Thompson,  the  maker  of  the  notes,  in  the  spring  of  1845 ; 
that  he  was  regarded  as  notoriously  insolvent  in  the  commu- 
nity; that  he  held  executions  against  him  at  that  time,  upon 
which  he  was  unable  to  realize  anything,  and  that  he  knew 
4ie  was  insolvent 

To  which  testimony  going  to  the  jury,  defendant  by  his 
counsel  objected ;  the  Court  overruled  the  objection,  and  de- 
fendant excepted. 

The  defendant  introduced  no  testimony. 

The  Judge  charged  the  jury,  that  if  they  believed  from  the 
evidence,  that  Thompson,  the  maker  of  the  notes,  was  insol- 
vent, they  should  find  fdr  the  plaintiff;  that  insolvency 
could  be  proved  by  persons  acquainted  with  the  pecuniary 
condition  of  the  party ;  that  a  return  of  no  property  upon  a 
JL/a*  was  evidence  and  proof  of  insolvency ;  that  it  was  not 
necessary  in  this  case  for  the  plaintiff  to  prove  that  he  had 
actually  sued  Thompson  to  insolvency,  by  the  issuing  of  a 
ea.  so.  against  him — his  arrest  and  discharge  under  the  insoU 
vent  debtor's  law,  in  order  to  render  the  defendant  liable ; 
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that  they  ^oiild  judge  whether  there  was  sufficient  evidence 
in  this  case  of  Thompson's  insolvency  to  render  the  defend- 
ant liable  upon  the  endorsement  of  his  intestate. 

To  which  charge  defendant  excepted 

The  jury  found  for  the  plaintiff  the  amount  of  the  notes^ 
with  interest  and  cost  of  suit 

Thereupon  defendant's  counsel  excepted. 

Tucker  &  Bsall,  for  plaintiff  in  error. 

B.  S.  WoRKiLL,  for  defendant  in  error. 

By  the  Court. — Benning  J.  delivering  the  opinion. 

The  legal  effect  of  Matthew  Wright's  endorsements  was, 
that  he  was  not  to  be  liable  to  pay  anything  on  the  endorse- 
ments until  the  holder  of  the  notes  had  shown  by  a  suU  on 
them,  against  their  maker,  that  he  did  not  have  sufficient 
property  to  pay  them. 

Did  the  holder  show  this,  by  showing  ^JLfa.  against  the 
maker,  issued  from  a  suit  on  the  notes,  with  the  return  of 
"  no  property,"  entered  on  the^./a.  ? 

We  think  that  he  did,  prima  facie. 

Such  a  return  on  fi.  fas.  against  executors  or  admin- 
istrators, has  ever  been  held,  prima  fa^ie,  sufficient  to 
show  this  in  suits  against  them,  in  their  private  capacity,  for 
waste.  And  also  in  cases  against  others,  not  primarily 
liable.    Lane  vs.  Harris  16.  Ga.  217. 

If,  however,  in  any  case  the  fact  be,  that  the  defendant  in 
the  f.  fa.  has.  property,  notwithstanding  such  a  return,  the 
return  is  not  conclusive  on  the  endorser.  He  may  show  that 
there  is  this  other  property ;  and  if  he  does  it,  he  will  get  all 
the  benefit  of  the  condition  in  his  endorsement 

The  counsel  for  the  plaintiff  in  error  contends,  that  the 
holder  ought  to  be  required  to  show  not  only  a^  fa.  with 
the  return  of  no  property  entered  on  it,  but  also  a  eo.  jo.  and 
a  <]Uj5charge  under  the  insolvent  laws. 
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But  even  such  a  discharge  would  not  be  conclusive  as 
against  the  endorsera  Why  then  should  we  stop  at  this 
point  ?  and  if  we  may  stop  at  this  point,  why  may  we  not 
stop  at  the  return  of  nulla  bona  ? 

It  is  to  be  remembered,  that  in  cases  like  the  present  the 
holder  of  the  note  has  upon  him  the  burden  of  proving  a 
n^atiye.  And  a  negative,  from  its  nature,  admits,  in  general, 
of  no  more  than  proximate  proo£ 

We  think  then  that  the  return  was,  prima  facitj  sufficient 
to  show,  that  the  maker  of  the  note  had  been  sued  to  insol- 
vency in  the  sense  of  the  endorsement 

If  it  was,  then  Boynton's  evidence  was  admissible,  for  that 
was  but  evidence  of  the  same  kind  as  the  return ;  and  there 
was  nothing  wrong  in  the  charge  of  the  Court 

And  therefore,  we  think  that  all  the  exceptions  ought  to  be 
overruled. 

Judgment  affirmed. 


No.  58. — Jambs  Dobsett,  adm'r  of  William  t>.  Sileb,  de- 
ceased, plaintiff  in  error,  vs.  Thomas  D.  Fbith,  defendant 
in  error. 

a.  intermarried  with  B.,  a  widow  with  several  minor  children.  By  the  conseDt 
and  counsel  of  the  brothers  of  his  wife,  A.  received  at  the  same  time  a  negro 
girl,  with  the  understanding  that  the  debts  of  the  former  husband  were  to  be 
paid  and  the  children  raised  and  supported.  C,  one  of  the  brothers,  many 
years  thereafter,  administered  on  the  estate  of  the  former  husband  of  B.,  and 
bronght  trover  against  A.  for  the  negro  and  her  increase. 

Hdiy  chat  the  administrator  was  bound  to  account  with  A.  for  the  expense  of 
raising  the  negroes  and  children ;  that  A.  was  entitled  to  retain  in  his  handi 
hi»  distributive  share,  in  right  of  his  wife,  of  the  estate,  and  that  the  Court 
of  the  county  of  his  residence  had  jurisdiction  of  the  case,  especially  if  the 
eo-distnbiitees  who  likewise  lived  there  were  made  co-defendants  to  the  bill. 
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In  Equity,  in  Randolph  Superior  Court  Tried  before 
Judge  Allen,  December,  1856. 

This  was  a  bill  filed  by  Thomas  D.  Frith  against  James 
Dorsett,  administrator  of  William  D.  Siler,  for  injunction  ac- 
count, &c. 

The  bill  alleges  that  William  D,  Siier,  of  Jasper  county, 
died  about  twenty  years  ago,  intestate,  and  leaving  as  his  heirs 
at  law,  his  widow  Maria  Siler  and  three  sons,  Loienzo,  about 
nine  years  old,  Eldrige,  about  seven  years  old,  and  William, 
about  five  years  old  That  afterwards,  about  the  11th  No- 
vemba*,  1838,  complainant  intermarried  with  his  widow,  the 
said  Maria. 

That  upon  his  marriage  he  found  in  possession  of  his  wife 
a  negro  girl  named  Fereby,  about  twelve  years  old^  and 
worth  about  five  hundred  dollars.  Also  a  note  for  about 
sixty  dollars,  and  furniture  and  other  property  worth  about 
two  hundred  dollars ;  amounting  in  all  to  about  the  value  of 
0760.  That  at  the  time  said  property  came  into  complain- 
ant's possession  by  his  marriage  with  the  said  Maria,  he  did 
not  know,  nor  does  he  now  know,  of  his  own  knowledge,  what 
part,  if  any,  of  said  property,  belonged  to  the  estate  of  said 
William  D.  Siler,  deceased.  That  said  Maria  had  no  oth^ 
property  and  none  other  has  ever  come  into  complainant's 
hands  from  his  said  wife  or  from  the  estate  of  said  Siler. 
That  about  two  years  after  his  marriage,  his  wife  informed 
him,  that  upon  the  death  of  her  husband,  her  two  brothers, 
James  Dorsett  the  defendant,  and  John  Dorsett,  advised  her 
that  it  was  not  necessary  to  go  to  the  expense  of  an  admin- 
istration on  her  husband's  estate ;  that  they  had  assets  in  their 
hands  sufficient  to  pay  all  the  debts,  and  for  her  to  take  the 
negro  girl  Fereby  and  try  to  raise  the  children.  That  said 
negro  remained  in  complainant's  possession  till  1843,  and 
diat  during  that  time  he  would  not  have  fed  and  clothed  her 
for  her  work.  That  in  1843,  with  the  advice  and  consent  of 
his  wife,  he  sold  said  girl  with  her  only  child,  Ben,  to  Chris- 
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topher  C.  Brooks,  for  five  hundred  dollars,  which  comidaiii- 
ant  believes  a  full  price  for  them  at  that  tima  That  firom 
the  time  of  his  marriage  with  the  widow,  he  treated  and  edu- 
cated the  children  as  he  did  his  own,  except  William,  who 
was  sickly  and  unable  to  attend  school ;  and  from  about  a 
year  after  his  marriage  up  to  1850,'said  William  waa  gi^atly 
afliicted  with  fits  and  dropsy,  and  was  a  constant  expense 
and  trouble,  and  his  work  worth  nothing.  That  if  left  to  his 
own  choice,  he  would  not  have  clothed,  nursed,  boarded  and 
paid  the  Doctor's  bills  of  the  said  William,  for  all  the  property 
that  came  into  his  hands  by  his  marriage.  That  it  was 
worth  sixty  dollars  per  annum  for  eleven  years.  That  in 
1853  he  paid  for  his  board  and  tuition  for  four  and  a  half 
months,  forty  eight  dollars  and  forty  cents.  That  up  to  1849, 
when  Lorenzo  became  of  age,  his  services  were  worth  his 
boarding,  clothing,  schooling  and  other  expenses.  That  since 
that  time  he  has  paid  for  Lorenzo  the  sum  of  0805.38.  That 
about  185-  said  Lorenzo  departed  this  life,  leaving  no  pro- 
perty  except  a  horse  worth  |I75,  which  was  sold  and  applied 
to  payment  of  his  debts,  and  about  092  in  the  hands  of  com- 
plainant That  the  worth  and  services  of  Eldrige  till  he  be- 
came of  age  was  worth  his  board,  schooling  and  clothing, 
and  the  value  of  a  horse  worth  one  hundred  dollars,  advanc- 
ed to  him  by  complainant. 

That  notwithstanding  the  great  length  of  time  since  the 
death  of  said  William  D.  Siler,  and  no  debts  due  to  or  fipom 
his  estate,  the  said  James  Dorsett,  of  Jasper  county,  has  re- 
cently taken  out  letters  of  administration  on  his  estate  in 
that  county,  and  has  instituted  his  action  of  trover  against 
complainant  to  recover  the  value  of  said  girl  Fereby  and  her 
four  children,  viz :  Ben,  Antoinette,  Alexander  and  Crawford. 

The  bill  prays  for  an  account,  and  that  said  action  by  the 
administrator  be  enjoined. 

There  was  an  amendment  to  the  bill  charging  defendant, 
and  his  brother  Thomas  Dorsett,  with  taking  possession  of  the 
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property  and  estate  of  said  William  D.  Siler,  after  his  daaUi, 
and  piaying  fojr  an  aocount  of  this  property. 

To  this  bill  there  was  a  demurrer  for  want  of  equity,  and 
because  said  bill  diould  have  been  filed  in  Jasp^,  the  eoan- 
ty  of  defendant's  residence ;  upon  ailment  the  Court  below 
oveivuled  the  demurrer  and  continued  the  ij^unctioa 

To  which  ruling  and  decision  the  defendant  Dorsett,  by  his 
counsel,  excepted  and  assigns  error. 

Douglass  &  Douglass,  for  plaintiff  in  error. 

Hood,  for  defendant  in  error. 

By  the  Court — Lumpkin,  J.  delivering  the  opinion* 

A  motion  was  made  to  dismiss  this  bill  for  want  of  equity, 
and  also  of  jurisdiction,  which  was  overruled. 

Is  there  equity  in  the  bill  ?  Is  it  just  and  right  to  peraut 
this  prop^ty  to  be  wrested  from  Frith  at  this  late  day,  widi* 
out  accounting  with  him  for  the  expense  of  raising  it,  and  of 
supporting  and  educating  his  step-children  ?  Is  it  ^cpedie&t 
or  proper  to  take  it  all  out  off  his  hands,  being  himself «  distri- 
butee of  the  estate,  just  for  Doraett  the  administrator  to  reftmrn 
to  him  back  his  share  less  the  commissions  ler  the  donUe 
operation  of  receiving  and  paying  it  out  ?  Thus  d^uotUB^ 
five  per  cent  grist  at  eveiy  turn  of  the  mill.    We  think  not 

On  the  contrary,  we  hold  as  we  have  done  under  like  eir- 
cumstances  before,  that  the  bill  makes  a  clear  case  far  the 
interposition  of  a  Court  of  Equity. 

And  as  to  jurisdiction,  how  stands  the  matter?  Tme, 
Doraett,  the  plaintiff  in  error,  lives  in  Jasper,  but  Ae  defen- 
dant and  the  property,  and  the  y<mng  Siiers,  the  co-dietnbii- 
tees,  for  whose  benefit  this  proceeding  is  instituted,  are  all  in 
Randolph.  This  is  an  attempt  to  recover  the  propecty  there. 
If  the  defendant  has  any  plea,  legal  or  equitaUe  to  set  up 
against  the  recovery  in  trover,  Randolph  county  ie  the  pKO- 
per  place  to  make  and  try  it,  as  a  majority  of  this  Court  hold 
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aadmr  the  IhU  as  it  now  stands.  Let  the  bill  be  ameiKled  so 
as  to  make  the  3^ttiig  Silers  co-defendants  and  the  Court  is 
onaniDEious  that  there  will  be  both  equity  in  the  bill,  and  juris* 
diction  in  Randolph  to  hear  and  determine  it 

Judgment  affirmed  with  directiona 


Na  55. — John  B.  Bauu>  and  others,  plaintiffs  in  error,  ts. 
RAgHABL  J.  Mosss  and  others,  defendants  in  error. 

Wlien  a  party  is  restrained  by  injunction  from  the  enforcement  of  an  important 
right,  and  he  acquieses  by  making  no  effort  to  get  rid  of  it,  the  Court  will  not 
dismiss  the  bill  or  dissolve  the  injunction,  because  the  complainants  have 
been  wanting  in  diligence,  without  previous  notice  to  speed  the  cause. 

In  Equity,  in  Muscogee  Superior  Court.  Decision  by 
Judge  WoHRBLL,  at  November  Term,  1856. 

Motion  to  dissolve  injunction  and  dismiss  the  bill 

This  bill  was  filed  by  John  B.  Baird  and  others,  stock- 
holders in  the  Coweta  Falls  Mann&cturing  Company,  against 
S.  J.  MoseSy  William  A.  Redd  and  Henry  H.  Epping  trus- 
tees, and  others,  praying  for  an  injunction  to  restrain  said 
trustees  from  selling  certain  property  belonging  to  said  com- 
pany. 

At  the  November  Term,  1856,  of  Muscogee  Superior  Court, 
the  cause  being  called,  John  L.  Mustian  and  Paul  J.  Semmes, 
two  of  liie  defendants,  by  their  attorneys,  Wellborn,  Johnson 
&  Sloan,  moved  to  dismiss  the  bill  and  to  dissolve  the  in- 
junetioB  on  the  grounds  following,  to-wit : 

1st  Because  there  is  no  equity  in  said  bill. 

2d.  Because  no  steps  have. been  taken  to  serve  the  parties 
to<si»idbilL 

The  Court  refused  to  hear  the  motion  to  dismiss,  on 
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the  ground  of  want  of  equity,  and  held  that  said  motion 
was  not  in  order  till  the  case*  was  ready  for  hearing,  un- 
less the  question  be  made  by  demunmr,  which  was  not  done 
in  this  case.  To  which  decision  Semmes  and  Mustian  by 
their  counsel  excepted. 

The  Court  also  refused  to  dissolve  the  injunction  on  either 
of  the  grounds  stated,  and  overruled  said  motion ;  and  coun- 
sel excepted. 

The  Court  also  refused  to  dismiss  said  bill  on  the  second 
ground  for  want  of  service ;  and  counsel  excepted. 

It  was  shown  on  the  hearing,  that  the  bill  was  filed  on  the 
3l6t  March,  1856.  That  none  of  the  defendants  had  been 
served,  except  the  Sheriff  and  his  deputy,  who  acknowledged 
service.  That  no  steps  had  been  taken  to  serve  any  other 
defendants.    That  they  all  lived  in  Muscogee  county. 

Jones  ;  Wellborn,  Johnson  &  Sloan,  for  plaintiffs  in 
error. 

Dougherty  ;  and  Holt,  for  defendants  in  error. 
By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

A  motion  was  made  to  dissolve  the  injunction  granted  in 
this  case  and  dismiss  the  bill: 

1st  Because  there  was  no  equity  in  the  bill 

2d  Because  no  steps  had  been  taken  to  serve  the  drfen- 
danta 

The  bill  was  filed  in  office  the  31st  of  March,  1856.  None 
of  the  parties  had  been  served  except  the  Sheriff  and  his 
deputy,  although  all  the  defendants  lived  in  the  county. 

The  Court  refused  either  to  dismiss  the  bill  or  dissolve  the 
injunction,  holding  that  a  motion  to  do  either  was  not  in  or- 
der until  the  case  was  ready  for  a  hearing,  or  unless  the  ap- 
plication be  made  by  demurrer^ 

The  judgment  of  the  Court  cannot  confessedly  be  sustain- 
ed on  Ae  pounds  upon  which  it  was  put ;  still  was  it  not 
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right  ?  Either  the  bill  and  injunction  were  served^  or  they 
were  not.  If  not  served,  then  the  defendants  were  not  ob- 
structed in  the  prosecution  of  their  rights.  If  they  were  serv- 
ed^ by  being  served  upon  the  levying  officers,  then  it  was 
competent  for  the  defendants  at  any  time  to  move  to  dismiss, 
demur  or  answer.  And  the  presumption  is,  that  they  would 
have  taken  some  step  had  they  felt  aggrieved  by  the  restraint 
imposed  upon  the  Sheriff  and  his  deputy.  They  acquiesed  in 
the  delay,  and  on  this  account  we  affirm  the  judgment  of  the 
Court  in  refusing  either  to  dismiss  the  bill  or  dissolve  the 
injunction. 

Whether  there  be  equity  in  the  bill,  has  not  been  decided 
by  the  Court  below,  neither  will  it  be  by  this  Court 

Judgment  affirmed. 


No.  54. — James  Hammstt  and  Edward  McDonald,  plain- 
tiflb  in  error,  vs,  Nathan  G.  Christie,  defendant  in  error. 

[1.]  When  a  bill  in  equity  contains  any  matter  on  which  complainant,  according 
to  the  statements  of  the  bill,  is  entitled  to  relief,  it  cannot  be  dismissed  for  the 
want  of  equity. 

m  Bill  against  two  defendants.  The  answers  of  the  two  defendants,  show 
that  they  have  each  an  interest  in  the  subject  enjoined,  and  are  so  connected 
in  it  as  to  require  that  the  answers  of  both  should  be  considered  on  a  motion 
to  dissolve  an  injunction: — If  the  answers  taken  together  sustain,  or  tend  to 
sustain  the  case  made  by  the  bill,  the  injunction  ought  not  to  be  dissolved. 

In  Equity,  in  Randolph  Superior  Court.  Tried  before 
KiDDoo,  Judge,  December,  1856. 

The  bill  alleges  that  James  Hammett,  the  defendant,  com- 
menced his  action  of  debt,  on  a  bond  for  titles,  against  com- 
plainant, returnable  to  April  Term,  1847.    At  March  Term, 
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1649)  during  the  pendency  of  said  suit,  the  parties  compro- 
mised the  same,  the  complainant  agreeing  to  pay  the  sum  of 
two  hundred  and  fifty  dollars  and  cost  of  suit,  and  that  the 
said  action  was  to  be  dismissed.  That  complainant  paid 
Hammett  twenty-five  dollars  in  cash,  and  soon  aftenvards, 
paid  to  his  agent  John  Williams,  the  balance  of  the  sum,  to- 
wit,  $225 'j  and  that  the  same  was  forwarded  to  defendam  in 
Florida,  where  he  resided.  That  he  gave  no  further  atten- 
tion to  the  case,  supposing  that  it  was  settled  and  arranged. 
At  October  Term,  1854,  without  notice  to  complainant,  de- 
fendant recovered  and  entered  a  judgment  in  said  case  against 
him  for  five  hundred  dollars,  besides  interest  from  10th  May, 
1845,  and  cost  of  suit  That  since  said  recovery,  Hammett 
had  assigned  said  judgment  to  Edward  McDonald ;  that  said 
assignment  was  collusive  and  fraudulent 

The  bill  prays  that  the  defendants  be  enjoined  from  en- 
forcing said  judgment,  and  JL  feu  issued  thereon,  against 
complainant 

The  answer  of  defendant  Hammett,  denies  that  Williams 
was  his  agent,  or  that  he  ever  received  the  two  hundred  and 
twenty-five  dollars  alleged  to  have  been  paid  to  him ;  admits 
the  receipt  of  twenty-five  dollars,  but  that  complainant  did 
not,  nor  has  not  paid  the  cost 

Upon  the  coming  in  of  the  answer,  defendant's  counsel 
moved  for  a  dissolution  of  the  injunction,  and  that  the  bill 
be  dismissed. 

The  presiding  Judge  refused  the  motion,  and  continued 
the  injunction.  To  which  decision  defendant's  counsel  ex- 
cepts, and  thereupon  assigns  error. 

Douglass  &  Douolass,  for  plaintiff  in  error. 
Hood,  for  defendant  in  error. 

By  the  Court. — McDonald,  J.,  delivering  the  opinion. 

[1.]  As  this  Court  has  frequently  determined,  the  chaiges 
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and  statements  in  bills  in  equity  must  be  taken  as  true  on 
motions  to  dismiss  for  the  want  of  equity.     The  bill  in  this 
case  makes  a  case  of  unquestionable  equity  on  the  part  of 
the  complainant     If  it  be  correct  in  its  allegations,  the  suit 
of  Hammett  on  the  bond  was  compromised  for  the  sum  of 
two  hundred  and  fifty  dollars ;  twenty-five  dollars  were  paid 
to  Hammett  at  the  time,  and  two  hundred  and  twenty-five 
dollars  were  paid  to  Williams,  afterwards,  as  the  agent  of 
Hammett,  in  terms  of  the  contract  of  compromise.    The 
costs  were  not  paid,  but  complainant  alleges  that  he  is  able 
to  pay  the  costs,  which,  by  the  way,  he  ought  now  to  do; 
and  if  dtfendant  has  paid  them,  to  tender  them.     But  the 
omission  to  have  done  this,  does  not  show  that  there  is  no 
equity  in  the  bill.     The  case  was  compromised   at  March 
Term,  1849,  of  Randolph  Superior  Court,  and  remained  on 
the  docket  for  five  years  and  six  months,  when  Hammett's 
attorney  took  a  verdict  for  five  hundred  dollars,  and  interest, 
and  costs  of  suit,  without  notice  to  the  complainant    An 
execution  has  been  issued  on  the  judgment,  which  is  pro- 
ceeding against  complainant    The  bill  has  been  amended, 
and  the  amendment  charges  that  Edward  McDonald,  under 
the  pretence  of  being  the  assignee  of  Hammett,  is   endea- 
voring to  collect  the  amount  of  the  judgment,  that  the  assign- 
ment, if  any,  to  McDonald,  is  without  consideration  and 
fraudulent,  or,  if  the  said  assignment  was  made  under  an 
agreement,  it  was  a  conditional  contract 

McDonald,  as  assignee,  occupies  no  better  position  than 
Hammett,for  if  he  took  the  assignment  bonafidcy  he  took  it 
subject  to  the  equities  between  Christie  and  Hammett  Col- 
quitt vs.  Bonner  J  2.  Kelley^s  Rep,  155. 

According  to  the  bill  then,  Hammett,  contrary  to  his  agree- 
ment, and  contrary  to  equity  and  conscieyce,  went  to  trial, 
without  notice  to  defendant,  five  years  and  six  months  after 
he  had  compromised  the  case  and  received  his  pay,  and  is 
now  attempting  to  collect  the  money  again.    This  is  the  bill . 
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There  is  a  plain  equity  in  it,  and  it  ought  to  have  been  sas- 
tained. 

[2.]  The  motion  to  dissolve  the  injunction  is  to  be  consid* 
ered  in  reference  to  the  answers  of  both  defendants,  and  if 
all  the  circumstances  alleged  in  complainant's  bill,  which 
constitute  his  equity,  are  not  denied,  or  explained  so  as  to 
disentitle  the  complainant  to  the  relief  he  asks,  the  injunc- 
tion ought  to  be  retained.  The  defendant,  Hammett,  admits 
the  compromise  and  the  partial  compliance  with  the  agree- 
ment by  complainant,  but  denies  that  complainant  ever  paid 
him  or  Williams  the  two  hundred  and  twenty-five  dollars; 
he  denies  that  Williams  was  his  agent  to  re<%ive  from  com- 
plainant a^y  sum  whatever,  or  that  Williams  was  to  forward 
to  him  any  amount  whatever,  or  that,  by  said  agreement 
Williams  was  to  have  any  agency  in  the  matter  whatever. 
Hammett,  in  his  answer  says,  in  regard  to  the  agreement, 
that  it  was  absolutely  conditional,  and  that  the  condition  was 
that  complainan^  should,  within  ten  days  from  the  date  of 
the  agreement,  forward  to  him,  by  mail,  two  hundred  and 
twenty-five  dollars  ;  and  that  complainant  told  him,  that  he 
would  take  John  Williams  with  him  to  see  him  enclose  the 
money  in  a  letter  addressed  to  him  in  Florida,  and  deposit  it 
in  the  Post  Office ;  that  complainant  should  go  to  the  Clerk 
and  pay  his  costs  on  the  common  law  action ;  and  pay  Isaac 
E.  Bower,  Esq.,  his  fee,  within  ten  days  from  the  date  of  the 
agreement ;  and  he  positively  avers  that  if  all  this  was  not 
done,  within  twenty  days,  the  agreement  was  to  be  null  and 
void,  and  the  suit  was  to  proceed. 

The  defendant  Hammett,  in  his  answer,  admits  that  he 
wrote  the  letter  to  Isaac  E.  Bower,  Esq.,  a  copy  of  which  is 
exhibited  to  complainant's  bill.  In  that  letter,  he  says  to 
Mr.  Bower,  that  ^|n  the  case  about  the  bond  against  Chris- 
tie, we  had  several  interviews,  one  time  in  March  '49.  I 
agreed  that  if  he,  Christie,  would  pay  me  two  hundred  and 
fifty  dollars  and  all  costs,  I  received  twenty-five  dollars." 
The  letter,  either  by  design  or  accident,  is  imperfect  and  in- 
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complete,  in  respect  to  the  compromise.  He  proceeds,  how- 
ever, to  say ;  ^  Christie,  Williams  and  myself  being  t<^[0ther, 
they  promised  to  send  the  money  forthwith  by  mail ;  Wil- 
liams to  see  you,  Mr.  3ower,  settle  the  costs,  and  be  a  final 
settlement ;  but  I  have  never  seen  any  money  mysel£'^  Here 
is  a  distinct  recognition  of  the  participation  of  Williams  in 
this  business.  He  was  to  settle  the  costs  with  Hammett's 
counsel  Christie  was  not  to  do  this.  The  obligation  to  pay 
Bower  was  on  Hammett,  he  did  not  confide  to  Christie  the 
discharge  of  this  obligation,  but  Christie  was,  of  course,  to 
pay  the  money  to  Williams,  and  Williams  was  to  discharge 
Hammett's  debt  to  Bower,  ^  to  settle  his  costs."  It  does  not 
appear  /ram  the  billy  or  from  the  answer  qf  Hammett  j  that 
Williams  had  any  interest  in  this  matter.  An  agency  for 
Hammett  is  alleged  in  the  bill  and  denied  by  Hammett,  and 
the  statement  in  the  letter,  acknowledged  by  Hammett,  is  en- 
titled to  weight  in  considering  the  candor  of  the  answer. 

The  bill  alleges  an  assignment  of  the  execution,  by  Ham- 
mett to  McDonald,  without  consideration ;  Hammett's  answer 
admits  it,  and  assigns  as  a  reason  why  it  was  done,  that  Mc- 
Donald lived  near  the  complainant  and  in  the  same  county, 
and  is  the  defendant's  friend ;  that  he  himself  resided  at 
a  great  distance  and  was  unable  to  attend  to  the  collection 
of  the  money,  and  that  he  expects  that  McDonald  will  col- 
lect the  money  and  account  to  him  for  it.  He  denies  all 
fraudulent  intent  on  his  or  McDonald's  part^  in  the  transfer 
of  the  execution.  He  denies  knowledge  of  any  defence  that 
complainant  had  to  the  judgment,  as  he  set  up  none  at  com- 
mon law.  When  it  is  remembered  that  the  complainant's 
case  does  not  depend  on  a  defence  that  he  claimed  to  have 
against  the  bond,  but  on  a  compromise  of  the  suit  pending 
on  the  bond ;  that  Hammett  had  an  attorney  at  law  to  attend 
to  the  collection  of  the  money ;  that  the  execution  was  in  the 
hands  of  the  Sherifi"  for  collection  under  his  official  respoui- 
sibility ;  that  the  assignment  of  an  execution  is  not  the  usual 
mode  of  constituting  an  agency  in  such  cases,  the  assign* 
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m^iit  of  the  ezeeution  without  consideration   must  have 
soioe  weight  in  determining  the  issue  between  the  parties. 

But  the  answer  of  Hammett  admits  that  the  legal  interest 
in  the  eKecntion  hw  passed  by  his,  Hamm^s,  own  act  to 
McDonald.    Hiis  act  of  Hammetf  s  entitles  the  answer  of 
McDonald  to  a  consideration  in  the  investigation  before  us^ 
which  it  could  not  otherwise  have.    This  answer  imparts  a 
new  feature  to  the  case.    The  defendant,  McDonald,  seems  ^ 
to  hare  known  but  little  about  the  case,  except  what  the  pro- 
ceedings in  Court  disclosed,  until  the  assignment  was  made 
to  him.    The  assignment  is  acknowledged  and  a  copy  is  ap- 
pended as  an  exhibit  to  his  answer.    It  seems  to  have  been 
on  a  separate  paper,  not  attached  to  the  execution.     It  is  ab- 
solute in  its  terms.    It  would  have  required  an  instrument 
of  no  great  length,  to  have  directed  the  sheriff  to  obey  the 
instructions  of  the  assignee  in  collecting  the  money.    The 
answer  says  that  the  execution  was  assigned  to  him,  **  to  se- 
cure  the  amount  due  to  him  and  J.  W.  K.  Gunn,  to  whom 
he  was  to  account,  the  sum  of  five  hundred  and  fifty  or  six 
hundred  dollars,  by  John  fVilliams,  and  it  was  agreed  and 
undenitood,  at  the  time  the  transfer  was  made,  that  the 
amount  the  judgment  exceeded  the  debts  above-mentioned, 
was  to  be  refunded  by  defendant,  when  collected.    The  an- 
swers of  Hammett  and  McDonald  in  respeet  Iq  die  assign- 
ment, cannot  both  be  true — it  is  impossible.    One  says  that 
it  was  without  consideration ;  the  other  says  it  was  for  a 
consideration,  and  sets  forth  the  consideration ;  one  says, 
that  he  expected  the  assignee  to  account  to  him  for  the 
full  amount  of  principal  and  interest  when  it  was  collec- 
ted from  complainant,  the  other  says  that  the  excess  only, 
after  paying  Williams'  said  debts,  was  to  be  refunded.    A 
suspicion  unavoidably  arises  on  an  examination  of  the  entire 
case,  that  the  debt  of  Christie,  instead  of  being  Hammett's,  was 
the  debt  of  Williams.    The  suit  it  is  true,  is  in  Hammetf  s 
na»e^  and  the  bond  was  made  by  Christie  to  Hammett,  as 
appears  from  an  exhibit  to  the  bill,  but  it  appears  from  the 
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bill  that  Hammett  left  Joba  Williams  as  his  agent  to  Teceire 
the  balance  of  the  two  bundled  and  fifty  doUan,  (that  ie  0995) 
and  to  forward  it  to  him  in  Florida;  it  appears  from  Ham* 
mett's  letter  tp  Bower,  that  he,  Christie  and  Williams  were 
together  at  the  compromise ;  that  WUliams  was  to  pay  Bow^ 
er  his  fees;  Hammett  says  that  the  money  was  to  have  been 
sent  to  him  by  mail,  but  he  had  neper  seen  amy  money  Mm- 
eeff;  he  denies  throughout  the  agency  of  WiUiams  for  him, 
while  Williams  by  his  presence  shows  his  interest  in  die 
matter,  in  some  way ;  and  finally,  according  to  McDonald's 
answer  the  execution  on  the  judgment  is  assigned  to  pay 
debts  of  Williams  to  a  laige  amount 

The  answer  of  Hammett  does  not  deny  the  agreement, 
but  varies  its  terms  from  those  set  forth  in  the  bill,  and  the 
circumstances  of  the  case  as  disclosed  in  both  answers,  re- 
quire that  the  injunction  should  be  retained  for  a  hearing, 
and  the  judgment  of  the  Court  is  therefore  affirmed  on  both 
assignments. 

Judgment  affirmed. 


No.   56.— John  Bethune,  plaintiff  in  error,  vs.  Willluc 

DouGHERTT,  defendant  in  error. 

[1.]  To  constitute  one  an  asiignee,  the  aoeeptanoe  of,  at  well  at  the  appoint* 

meat  to  the  tniit  are  necessary. 
[2.]  The  Legislature  cannot  make  a  citiaen  the  receiver  of  a  broken  corporf- 

tion  and  thereby  subject  him  to  duties  and  responsibilities,  pains  and  pen- 

allaes,  without  his  oonsent  and  against  his  will 

Assumpsit,  in  Muscogee  Superior  Court    Tried  before 
Judge  WoRHSUL  at  December  Term,  1855. 
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This  was  an  action  of  assumpsit  brought  by  William 
Dougherty  against  John  Bethune,  assignee  of  the  Chatta- 
hoochee Railroad  and  Banking  Company  of  Geol^a,  to  re- 
cover seven  hundred  and  sixty  dollars  of  the  bills  of  that 
bank. 

The  declaration  set  out  and  described  the  bilb  and  averred 
that  plaintiff  was  the  owner  and  holder  thereoC 

That  said  bank  on  the  17th  day  of  July,  1841,  executed 
a  deed  of  assignment  by  which  it  conveyed  to  John  Bethune, 
William  P.  Young  and  Van  Leonard,  as  assignees,  all  the 
assets  of  said  corporation,  for  the  payment  of  its  debts,  and 
authorized  them  to  collect  the  debts,  &c.,  due  the  corporation, 
who  accepted  the  said  trust  and  took  upon  themselves  the 
eocecution  of  the  same.  That  afterwards,  on  the  l3th  day  of 
June,  1843,  by  a  judgment  of  the  Superior  Court  of  Muscogee 
county,  the  charter  of  said  company  was  declared  forfeited, 
and  the  liberties  and  franchises  granted  to  the  same  seized 
by  the  State.  That  afterwards,  on  the  2dd  day  of  December, 
1843,  the  General  Assembly  of  the  State  of  Georgia,  by  an 
act-  passed  on  that  day,  authorized  suits  to  be  instituted 
against  said  John  Bethune  alone,  as  assignee,  for  the  recove- 
ry of  debts  due  by  said  company. 

The  defendant,  amongst  other  pleas,  pleaded  the  general 
issue,  and  that  he  had  never  accepted  the  appointmejitf  of 
trustee,  either  under  the  deed  of  assignment  or  the  act  of 
the  Legislature,  and  that  the  said  act  was  passed  without  his 
knowledge  or  consent 

Plaintiff  offered  in  evidence  the  bank  bills  sued  on  and 
the  deed  of  assignment,  and  closed. 

The  defendant  then  offered  in  evidence  and  read  to  the 
jury  the  following  letter,  to- wit  : 

Columbus,  12th  Dec,  1844. 
His  Excellency,  Georor  W.  Crawford  : 

DsAR  Sir  : — I  see  by  an  act  of  the  last  Legislature,  I  was 
appointed  assignee  or  agent  of  the  Chattahoochee  Railroad 
and  Banking  Company  of  Columbus,  which  appointment  I 
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must  beg  leave  to  decline  accepting,  as  I  could  do  no  good 
by  accepting  the  appointment,  and  might  involve  myself  in 
difficulty  and  expense  without  a  prospect  of  any  profit  I 
have  lost  considerably  by  it  already. 

With  high  respect,  your  Excellency's 

friend  and  obedient  servant, 
JOHN  BETHUNE. 
Here  the  testimony  closed. 

The  presiding  Judge  charged  the  jury  that  the  deed  was 
prima  facie  evidence  of  the  acceptance  of  the  assignment  by 
the  defendant.  That  the  act  of  1843  gave  creditors  of  the  bank 
the  right  to  sue  defendant  as  assignee,  &c.  That  it  did  not 
make  him  assignee  of  the  bank.  That  he  derived  his  ap- 
pointment from  the  deed  and  not  from  the  act,  and  if  the 
deed  was  executed  prior  to  the  passage  of  the  act,  then  the 
letter  of  defendant  to  the  Governor,  refusing  to  become  as- 
signee,  would  not  rebut  the  presumption  that  he  accepted  the 
trust  under  the  deed,  or  protect  him  against  a  recovery  in 
this  case. 

And  further,  the  Court  chained  the  jury  that  although  the 
deed  of  assignment  was  executed  to  Leonard,  Young  and 
defendant,  it  was  competent  for  the  Legislature  to  give  credi- 
tors of  the  bank  the  right  to  sue  defendant  alone,  as  assignee, 
at  common  law,  without  joining  his  co-assignees.  That  by 
the  act  of  1843,  this  right  was  conferred  on  the  creditors  of 
the  bank,  and  therefore  it  would  not  lie  in  the  mouth  of  this 
defendant  to  say  that  plaintiff  could  not  recover  of  him  in 
this  case,  because  Young  and  Leonard  were  not  made  parties 
defendant  to  this  suit 

To  each  of  which  charges  defendant  excepts,  and  thereon 
assigns  error. 

Mahtin  &  Patterson,  for  plaintiff  in  error. 
DoueHSRTT,  for  defendant  in  error. 
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By  the  Court. — ^Lvm^kin,  J.  ddivering  the  opinion. 


We  propose  to  consider  but  a  single  question  in  this  casa 
The  suit  i^  brought  against  John  Bethone  as  the  asslg^Mir 
and  trustee  of  the  Chattahoochee  Railroad  and  Banking 
Company.  The  defendant  denies  that  he  is  or  ever  was  the 
assignee  of  said  corporation.  The  plaintiff  offered  in  evidence 
a  deed  of  assignment  made  by  the  corporation  to  Van  Leon- 
ard,  John  Bethune,  the  defendant,  and  one  Wm.  P.  Young. 
The  defendant  objected,  that  this  deed  constituted  three  per- 
sons assignees,  and  that  a  suit  cannot  be  maintained  against 
one  of  them  separately.  To  obviate  this  objection  the  plain- 
tiff relies  upon  the  act  of  the  Legislature  of  1843,  making 
valid  the  assignment  of  the  Chattahoochee  Railroad  and 
Banking  company  to  John  Bethune  alone,  and  conferring 
upon  said  assignee  full  power  to  sue  and  be  sued  in  his 
said  character  of  assignee,  for  any  demand  due  to  and  from 
said  corporation.     Cobb  121. 

Defendant  then  read  a  letter  from  himself  dated  in  Decem- 
ber, 1844,  and  addressed  to  the  thei^  Governor  of  the  State, 
declining  the  legislative  trust  There  was  no  proof  adduced 
to  show  that  Bethune  had  ever  directly  or  impliedly 
accepted  the  trust,  either  under  the  deed  of  the  corporation 
or  the  act  of  1843,  and  it  was  insisted  by  counsel  for  the  de- 
fendant in  error,  that  the  Legislature  could  subject  him  to 
be  sued  as  the  assignee  of  the  bank,  not  only  without  his 
consent,  but  against  h^s  will 

This  case  came  before  this  Court  in  1849,  [7  Ocu  Bep^  90,] 
when  it  was  solemnly  adjudicated  that  both  the  appointment 
and  acceptance  of  the  trust  were  necessary  to  constitute  Be- 
thune assignee :  and  further,  that  the  L^slature  could  not 
make  a  citizen  an  officer  against  his  consent  This  point, 
therefore,  is  res  adjjudicata  in  this  case,  and  we  Will  only  add, 
that  to  force  a  citizen  to  be  an  assignee,  subject  to^the  duties^rs- 
sponsibilities,  pains  and  penalties,  provided  by  the  statue, 
would,  in  the  language  of  the  Judge  who  wrote  out  the 
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opinioa  in  the  former  case^  make  the  Goremment  a  deqpot- 
iem  and  the  Legislature  a  tyrant. 

I  cannot  take  leave  of  tfiis  caae  without  expressing  my 
gmtification  at  the  professional  decorum  with  which  the  ar- 
gument was  conducted. 

Judgment  reversed. 


No.  57. — JoBH  8.  Bbooks,  plaintiff  in  error,  vs.   Willis 

SniTHy  eL  al  defendants  in  error. 

Where  the  testimony  seems  to  be  equally  balanced,  a  single  witness  deposing 
on  eaoh  side,  the  Court  will  not  grant  a  new  trial,  because  the  verdict  is  con- 
trary to  evidence*  It  is  for  the  jury  alone  to  decide  upon  the  credibility  of 
tke  witnesses. 

Action  on  a  promissory  note,  from  Marion  Superior  Court 
Tried  before  Judge  Wobrill,  September  Term,  1856. 

This  action  was  brought  by  John  S.  Brooks,  against  Wil- 
lis Smith  and  William  Walker,  upon  the  following  note,  to- 
wit: 

**  December  20,  1852. 
(0400  00)  By  the  25th  day  of  December,  1853,  we  or  eith- 
er of  us  promise  to  pay  J.  S.  Brooks  or  bearer,  the  sum  of 
four  hundred  dollars,  for  value  received. 

WILLIS  SMITH, 
WM.  WALKER." 

'  The  defendant  pleaded,  that  said  note  was  given  for  the 
bixe  of  a  ni^o  fellow  named  Monroe,  a  blacksmith,  and  hift 
toob  for  the  year  1853 ;  that  the  agreement  was,  that  if  said 
negro  died,  defendant  should  only  pay  for  the  time  he  lived. 
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Aad.defendant  avers  that  said  negro  did  die  about  the  1st  of 
March,  after  he  had  been  iu  his  employ  about  two  months, 
and  that  plaintiff  then  came  and  took  away  the  tools.  De- 
fendant claimed  that  he  was  liable  only  for  the  time  the  ne« 
gro  lived,  being  about  the  one-sixth  of  the  whole  year. 

Brief  of  evidence : 

Plaintiff  offered  the  note  and  rested  his  case. 

Defendant  examined,  by  interrogatories,  John  B.  Smithy 
who  testified  that  defendant  hired  the  negro  boy  Monroe 
from  Martin  Brooks  the  latter  part  of  the  year  1852,  and 
was  to  give  four  hundred  dollars  for  him  and  his  blacksmith 
tools;  heard  Martin  Brooks  tell  defendant  that  if  the  negro's 
work  stopped — if  he  got  sick,  or  died,  that  his  wages  stopped 
Negro  died  on  the  sixth  day  of  March,  1853,  and  after  his 
death,  the  blacksmith  tools  remained  in  Smith's  possession 
until  Brooks  came  and  demanded  them;  witness  assisted 
in  putting  up  the  tools,  and  Brooks  engaged  a  man  to  get  a 
wagon  to  take  the  tools  home ;  was  not  present  when  the 
note  was  given,  and  does  not  know  when  or  where  it  was 
given ;  he  heard  the  contract  between  Smith  and  Brooks  in 
relation  to  the  hiring  of  the  negro  and  tools. 

Cross  Examined — Did  not  know  whether  the  contract  was 
reduced  to  writing  or  not;  Willis  Smith,  Martin  Brooks, 
Nancy  Smith  and  witness,  and  perhaps  Abram  Smith,  were 
present  at  the  hiring  of  the  negro.  Don't  know  whether 
defendant  wrote  to  plaintiff  to  come  and  get  the  tools,  or  not; 
defendant  had  no  use  for  them  after  the  negro  died ;  consid- 
ered them  of  no  value  to  defendant,  and  they  were  given  up 
to  Brooks. 

Plaintiff  in  reply,  swore : 

Martin  Brooks,  who  testified  that  he  made  the  contract 
with  defendant  for  the  hire  of  the  negro ;  that  the  note  sued 
on  was  given  for  the  hire;  that  the  iise  of  the  tools  was  no 
part  of  the  consideration ;  that  the  hire  was  absolute  and 
unconditional ;  and  there  was  no  agreement  or  understanding 
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that  the  plaintiff  was  to  lose  any  part  of  the  hire  if  the  ne- 
gro died ;  witness  wrote  the  note  and  made  the  contract 

Cross  Examined — ^Was  the  son  of  the  plaintiff^  but  had 
no  interest  in  the  event  of  this  suit ;  never  made  any  such 
contract  as  that  testified  to  by  John  B.  Smith,  and  never  told 
him  such  was  the  contract ;  and  Smith  was  not  present  when 
the  contract  was  made.  Defendant  was  to  have  the  use  of 
the  tools  upon  condition  that  he  kept  them  in  good  order, 
and  return  them  when  demanded  in  as  good  condition  as 
when  received :  that  the  tools  when  returned  were  much 
abused  and  many  of  them  were  lost 

The  jury  found  for  the  plaintiff  the  sum  of  seventy-two 
dollars  and  thirty-two  cents,  and  cost  of  suit 

Plaintiff  made  a  motion  for  a  new  trial,  upon  the  follow- 
ing grounds : 

1st  Because  the  verdict  is  contrary  to  evidence. 

2i  Because  the  verdict  is  contrary  to  the  weight  of  evi- 
dence. 

3d.  Because  there  is  no  evidence  to  support  the  verdict 

4th.  Because  the  verdict  is  contrary  to  the  charge  of  the 
Court. 

5th.  Because  the  verdict  is  contrary  to  law. 

6th.  Because  no  interest  is  allowed  by  the  verdict  on  the 
amount  found  due. 

The  presiding  Judge  overruled  the  motion,  and  refused  to 
grant  a  new  trial. 

Plaintiff  excepted. 

Stitbbs  &  Hill,  for  plaintiff  in  error. 

Blanford  &  Crawford  ;  Miller  &  Hall,  for  defendants 
in  error. 

By  the  Court — Lttmpkin,  J.  delivering  the  opinion. 

This  is  the  second  time  this  case  has  been  before  this 
Court    At  the  first  trial,  the  makers  of  the  note  pleaded: 
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1st  Failure  of  consideration,  f^d*  A  breach  of  warranty  by 
the.  owner,  that  the  n/ogro  should  live  during  the  year  for 
whi^h  he  was  hired  Upon  motiony  the  Court  struck  out  the 
defe^idant's  pleas  ^nd  refused  to  hear  any  evidence  in  8up-> 
poTt  of  tbeia  That  judgment  wa3  reversed  and  the  cause 
femauded  (or  a  re-h^aring.    18«  Chik  Rqh  440. 

A  second  trial  has  been  had  The  truth  of  the  pleas  was 
folly  sustained  by  the  testimony  of  John  B.  Smith,  and  de- 
nied by  Martin  Brooks,  the  son  of  the  defendant  We  do 
not  consider  the  evidwce  of  these  witnesses  necessarily  irre- 
concilable. Be  that  as  it  may,  it  was  entirely  a  question  of 
fact  for  the  jury,  and  they  found  a  verdict  apportioning  the 
note,  according  to  the  time  that  the  negro  lived  A  new  tri* 
al  was  applied  for  and  refused  by  the  Court,  and  we  think 
properly. 

It  is  su^ested  by  counsel  for  the  plaintiff,  that  he  lost  his 
oase  on  account  of  the  unpopularity  of  the  law,  requiring 
the  hirer  to  pay  for  the  whole  term  for  which  a  slave  is  hiied, 
when  he  dJies  during  the  time.  I  hope  he  is  mistakeiu  I  am 
awajie  that  hirers,  who  constitute  a  large  class,  especially  in 
towns,  cried  out  against  the  decision  when  it  was  mada 
This  was  natural  But  when  it  was  reeoUected  what  a  large 
portion  of  the  slaves  hired  out  were  the  property  of  women 
and  minor  children,  and  how  important  it  was  to  hold  out 
to  hirers  a  strong  inducement  to  take  care  of  the  negroes  en- 
trusted to  their  care ;  that  the  owners,  for  the  time  being,  lost 
all  control  over  them ;  that  the  hirer  became  the  temporary 
master  in  all  respects ;  and  that  the  slave  must  do  his  bid- 
ding, no  matter  how  hazardous  the  service ;  that  the  same 
doctrine  obtains  in  most  of  the  slave  States ;  and  that  it  nev- 
er has  been  questioned  in  England,  that  the  tenant  is  bound 
for  rent,  notwithstanding  the  destruction  of  the  tenement ; 
the  clamor  subsided,  and  several  sessions  of  the  Legislature 
have  since  intervened  without  changing  the  law.  It  never 
should  he.  It  is  founded  upon  the  principles  of  justice,  as 
:W^.as  of  humanity.    If  the  hirer  does  not  see  fit  to  protest 
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Umself  by  bis  contraety  and  take  tbe  negro  for  the  year,  why 
should  the  owner  be  considered  as  having  insured  his  life  for 
the  year,  and  be  held  responsible  for  its  continuance,  when 
be  gets  nothing  for  the  risk  ?  I  have  no  interest  in  this  class 
of  contracts,  either  individually  or  representatively ;  I  have 
never  doubted,  however,  for  a  moment  the  soundness  and 
pn^riety  of  the  decision. 

Judgment  affirmed. 


No.  59.—- Jajies  CuucToir  and  others,  plaintiffs  in  error,  vs. 
PoLBMON  L.  Weeks  and  Nanct  Weeks,  defendants  in  error. 

^  the  4th  item  in  the  will  of  John  p.  Claxton,  the  testator  says :  "ineateefno 
heir,  I  wish  Naacy  Claxton,  as  executrix,  to  ^ive  to  my  nieces,  Susan  Clax- 
ton,  Jemimah.  Glaxton,  and  Mildred  Claxton,  children  of  Pope  Claxton,  de- 
ceased^  and  ihe  childsen  of  my  brother,  William  Claxton,  two  thousand  dol- 
lars, to  be^equally  divided  between  them  when  she,  Nancy  Claxton,  my  ex- 
ecutrix, thinks  prudent,  &c.    HM: 

fl.]  That  the  words  "in  case  of  no  heir,**  meant  oflspring  to  be  begotten  of  Nan- 
cy ClaxAon  by  the  testator. 

Pl]  TMt  the  words  of  the  will  do  not  create  an  estate  tail. 

[3.]  That  the  property  being  certain,  as  well  as  the  objects  of  the  testator's 
bounty  and  the  mode  of  disposition,  the  legacy  is  absolute,  there  being  no  op- 
position as  to  the  gift,  and  the  time  of  payment  only  being  discretionary ;  and 
twenty  years  having  elapsed,  a  reasonable  time  has  transpired  within  which 
the  money  should  have  been  paid. 

In  Equity,  in  Talbot  Superior  Court  Tried  before  Judge 
WoKRBLL,  at  April  Term,  1856. 

This  bill  was  filed  by  James  Claxton,  John  Claxton  and 
others,  legatees  under  the  last  will  and  testament  of  John  P. 
Claxton,  deceased,  against  Polemon  L.  Weeks  and  Nancy 
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Weeks,  his  wife,  to  recover  a  legacy  claimed  to  be  due  to  com- 
plainants under  said  will 

The  following  is  a  copy  of  the  will  under  the  fourth  clause 
of  which  complainants  claim : 

^  ly  John  P.  Claxton,  in  the  name  of  God,  amen,  being  of 
sound  mind,  this  is  my  last  will  and  this  body  given  to  the 
earth  from  which  it  came,  and  good  will  to  my  country, 
to-wit: 

I  come  first  as  to  debts — thank  God  I  owe  but  few,  and 
give  my  executrix  but  little  trouble ;  Wyche  M.  J,  Elder  ex- 
ecutor and  Nancy  Claxton  executrix. 

2«  Secondly,  as  to  the  poor,  I  have  treated  them  as  my 
brethren,  but  dear  wife  have  got  no  children,  will,  I  hope, 
follow  my  example. 

3.  Thirdly,  as  to  the  wealth  and  property  with  which  God 
has  been  pleaded  to  bless  me  with,  that  we  have  labored  to- 
gether for  it,  and  know  with  glad  and  grateful  hearts,  I  leave 
it  with  her  entirely. 

4.  Fourthly,  in  case  of  no  heir  I  wish  Nancy  Claxton,  as 
executrix,  to  give  to  my  niece,  Susan  Claxton,  Jemimah 
Claxton,  Mildred  Claxton,  children  of  Pope  Claxton,  deceas- 
ed, and  the  children  of  my  brother  William  Claxton,  two 
thousand  dollars  to  be  equally  divided  to  them,  when  she, 
Nancy  Claxton,  my  executrix,  thinks  prudent ;  the  balance 
of  the  property  at  her  death  I  wish  for  Benjamin  Jones  and 
the  children  of  Elizabeth  Champion,  formerly,  now  Martha 
Culbree. 

5.  Fifthly,  I  give  to  her,  said  Nancy  Claxton,  all  my  ready 
money,  accounts  and  notes,  after  my  just  debts  is  paid ;  also 
all  my  horses,  mules,  hogs  ai>d  cattle ;  furthermore,  com  and 
fodder,  cotton,  and  all  my  lands. 

6.  Sixthly,  my  motive  for  giving  all,  is  to  prevent  her  from 
the  firowns  of  this  world  to  enable  her  to  be  charitable 
to  the  poor  and  needy ;  and  furthermore,  to  enable  her  to 
visit  her  friends  and  connections. 
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7.  I  wish  my  body  to  be  buried  decent  in  a  plain  coffin, 
neither  lined  nor  covered. 

JOHN  P.  CLAXTON,  [L.  S.] 

Tested,  signed,  sealed  and  delivered  in  presence  of 

James  H.  Burt. 

Jamss  J.  Hall. 

This  6th  day  of  May,  1835.'* 

The  bill  alleges  that  John  P.  Claxton,  the  testator,  died  in 
June,  1835,  and  his  will  was  admitted  to  probate  in  the  coun- 
ty of  Harris,  on  the  6th  day  of  July  1835,  and  his  widow, 
Nancy  Claxton,  alone  qualified  as  executrix.  Afterwards,  on 
the  —  day  of —  184-,  said  Nancy  intermarried  with  Polemon 
L.  Weeks,  and  that  said  Weeks  has  possession  of  the  entire 
estate.  That  testator  died  without  having  children.  That 
he  has  been  dead  about  sixteen  years,  and  the  l^^acy  be* 
qneathed  to  complainants  in  said  4th  clause  of  the  will  has 
never  been  paid  to  them ;  they  allege  that  they  have  demand* 
ed  said  legacy  from  defendants  who  refuse  to  pay  the  same, 
and  deny  their  right  to  any  part  of  testator's  estate. 

The  bill  prays  that  the  defendants  be  compelled  to  pay 
over  to  complainants  the  sum  of  two  thousand  dollars  be- 
queathed as  aforesaid. 

The  defendants  demurred  to  the  bill  for  want  of  equity,  and 
after  argument  had,  the  Court  sustained  the  demurrer  and 
dismissed  complainants'  bill,  and  thereupon  plaintiffs  by 
their  counsel  except  and  assign  the  same  for  error. 

Ingram,  for  plaintiffs  in  error. 

Jones  ;  and  Wellborn,  for  defendants  in  error. 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

We  shall  confine  ourselves  strictly  to  the  case  made  by  the 
record,  as  other  interests,  not  at  present  before  the  Court, 
might  be  prejudiced.  Are  the  complainants  entitled  to  recover 
the  two  thousand  dollars  for  which  this  bill  is  brought  ? 
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[L]  It  was  givea  to  them^  if  at  all,  upon  condition  diat  there 
was  no  ^heir.''  What  is  meant  by  die  words  in  the  4th  item 
of  the  willy  ^in  ease  of  no  heir  ?''  It  is  supposed  to  mean 
one  of  three  things,  to-^wit :  no  heir  ai  law  of  the  testator's 
wife ;  no  heir  of  her  body,  either  begotten  by  the  testator  or 
any  future  husband,  or  no  heir  by  the  testator  himselC  I 
suggsst,  why  restrict  the  words  to  the  heir  of  the  wife  ?  May 
the  chuise  not  mean  as  well^^parhaps  more  legitimately— no 
heir  of  die  testator  ?  If  that  be  its  signification  it  cuts  off 
mnoli  of  diis  discussion. 

'But  gsant  that  it  means  no  heir  of  the  wife,  to  which  ef 
of  the  three  hypotheses  as  stated  above  does  it  belong  ?  I 
fsmarioed  during  the  argument  that  it  did  not  refer  to  aa 
fasir  at  law  of  the  wife.  It  is  ^parent  that  it  cannot  No 
one  is  the  heir  of  the  Uving,  and  yet  this  ji2,000  is  direetsd 
by  the  will  to  be  given  to  the  Claxtons,  who  are  complain- 
imlB,  by  the  wife  of  the  testator  as  executrix,  and  of  course 
dmnng  her  life.  Its  vesting,  then,  could  not  depend  upon 
the  existence  or  non-existence  of  an  heir  at  law  of  Mrs. 
Clmsn. 

Did  it  mean  an  heir  by  a  future  husband?  If  weave 
to  presume  that  the  testator  knew  the  law,  this  likewise  is 
an  impossibility.  Because,  as  already  remarked,  this  legacy 
was  to  be  given  over  by  his  wife  as  his  executrix ;  whereas, 
by  tibe  very  act  of  maarriage,  her  letters  testamentary  would 
be  revoked,  and  the  administration,  with  the  will  annexed, 
conferred  upon  the  husband  or  any  other  person  that  the 
Court  might  see  fit 

But  suppose  the  testattn*  was  not  aware  of  the  act  of 
1898,  and  such  is  probably  the  fact,  is  it  likely  that  he  would 
make  this  legacy  to  his  near  relatives,  depend  upon  an  heir 
to  his  wife  by  a  future  husband  ?  I  have  scrutinized  this 
will  carefully,  and  I  am  fully  persuaded  that  the  will  was 
not  made  in  i»rospeet  of  immediate  deatfi,and  moreover,  the 
eooclnsion  to  my  mind  is  irresistible,  that  the  testator  never 
contemplated  a  second  mkrriage  by  his  wHe.    He  had  eeased 
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to  look  apon  oftpring  bom  to  hims^  »  a  pfobabiiity ;  he 
still  thought  of  it  as  a  possibility.  He  is  dispodng  of  estaie, 
not  with  a  view  to  make  prortsion  for  children,  but  reeoitoot«> 
iDgthe  ages  of  his  wife  aad  himself,  he  throws  in  p«pentheri* 
oally,  as  it  were,  ^in  case  of  no  heir ;''  and  this  is  all  he  sajre 
upcm  the  subject 

Is  it  a  supposable  case  that  the  testator  imended  that  diis 
gift  of  HMOO  to  his  ttq>hews  and  nieces  to  be  paid  to  them 
by  his  wife  as  his  executrix,  and  in  the  event  of  there  being 
no  heir,  should  wait  until  it  was  ascertained  idiether  his 
wi6  would  marry  again  and  then  be  suspended  upon  the 
possibility  of  offipring  by  that  future  marriage  b^ore  this 
gift  was  to  take  effect?  No  such  thought  ever  entered  the 
testator's  mind  I  appeal  to  every  huskmdto  repudiate  sneh 
an  unnatural  interpretation.  Our  very  love  for  our  wives  is 
outraged  by  such  a  construction.  The  days  of  stoicism  aoe 
past  when  Cato  will  lend  his  wife  to  a  friend,  or  a  fond  hus- 
band, (and  such  was  John  Claxton,)  make  provision  by  will 
for  the  children  of  his  wife,  to  be  b^otten  by  a  successor  to 
his  bed.  No,  he  meant  in  case  of  no  heir  which  should  be 
the  fruit  of  his  own  loins,  and  he  meant  nothing  else. 

[9.]  Having  ascertained  then,  what  is  meant  by  this  term, 
let  us  next  enquire  what  is  the  proper  exposition  of  this  wflL 
Is  this  an  estate  tail  special  ?  Clearly  not  as  to  the  two 
thousand  dollars,  the  only  subject  now  in  controversy.  The 
wife  is  not  given  a  freehold  in  this  two  thousand  dollars, 
and  therefore  a  remainder  in  tail  cannot  be  ingrafted  upon 
it  But  there  is  another  reason :  this  tWo  thousand  dollars, 
limited  to  take  effect  upon  the  failure  of  an  heir,  was  to  be 
paid  over  by  the  wife  as  executrix.  Of  course  the  testator 
did  not  and  could  not  have  meant  to  limit  this  bequest  upon  an 
ind^nite  fistilure  of  issue.  He  would  likely  have  directed 
this  legacy  to  be  paid  at  his  death,  but  for  the  discretion 
which  he  chose  to  give  to  his  wife  as  to  the  time  of  its  pay* 
ment ;  still  that  discretion  was  restricted  to  her  own  life  at 
furthest    Suppose  the  testator  had   directed  in  so  many 
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words  th«  two  thousand  dollars  to  have  been  paid  in  five 
years  in  case  there  was  no  heir,  could  there  have  been  any 
pretence  that  an  estate  tail  special  was  created  ?  Why 
should  there  be,  when  it  is  directed  to  be  done  by  the  wjd* 
ow  as  his  executrix.  For  all  the  purposes  of  this  argument 
the  principle  is  precisely  the  same. 

[3.]  Lastly  as  to  the  form  of  this  bequest ;  the  rule  of  law 
is  this :  whenever  the  property,  the  legatee,  and  the  mode  of 
disposition  are  specified  with  sufficient  certainty,  and  there 
is  no  option  as  to  whether  the  legacy  shall  be  paid,  the  be- 
quest is  good  Here  the  sum  is  definite,  $2,000 ;  the  objects 
pf  the  testator's  bounty  are  the  Claxtons  designated  in  the  will ; 
and  the  fund  is  to  be  equally  divided  between  thenL  The 
only  discretion  left  is,  as  to  the  time  of  payment ;  twenty  years 
have  elapsed,  and  the  phraseology  used  by  the  testator  would 
seem  to  convey  the  idea  tliat  the  legatee's  interest  rather  than 
the  widow's  convenience  was  to  be  consulted  and  made  tlie 
criterion  of  decision. 

What  estate  by  implication,  if  any,  the  heir  would  have 
taken,  had  there  been  any  heir,  or  what  estate  the  widow 
takes  under  the  will  as  to  the  rest  of  the  property,  whether 
a  life  estate  only  in  the  whole  or  a  fee  to  a  part  and  a  life 
oitate  in  the  rest,  it  is  unnecessary  and  improper  to  express 
any  opinion. 

Judgment  reversed. 


No«  59.-*-RoB£BT  Collins,  plaintiff  in  error,  V9*  Robebt  B. 

HuTCHiNs,  defendant  in  error. 

[1.]  If  a  negro  is  hired  to  work  at  a  particular  place,  and  the  hirer  removes 
him  to  a  difTerent  place,  withont  the  consent  of  the  owner,  it  is  such  a  depv- 
t«f»lh»Bi  th«  contract,  as,  if  a  l^sa  easnes,  makes  thie  hirer  liable. 
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[Sl]  a  change  not  tathorised  by  tke  OTidtiuae  ought  not  to  be  gives,  on  reqvett 
of  a  party  or  his  counsel. 

[3.]  Arrest  of  judgment  not  allowed  but  for  intrinnic  defects  in  the  record. 

Case,  in  Bibb  Superior  Court  Tried  before  Judge  Po\%t:rs, 
May  Term,  1856. 

This  action  was  brought  by  Robert  R,  Hutchins,  against 
Robert  Collins,  for  the  recovery  off  the  value  of  a  negro  fel* 
low,  Henry. 

The  plaintiff  Hutchins,  hired  the  negro  to  defendant 
Collins,  for  the  year  1853,  for  the  sum  of  0180;  and  the  boy 
was  to  be  worked  on  the  South-Westem  Railroad  in  the. 
counties  of  Houston,  Macon,  Sumter,  &c  In  March,  de» 
fendant  moved  his  hands  from  the  South-Westem  Railroad 
to  the  Waynesboro  Road,  in  Burke  county,  and  Henry  was 
sent  with  the  rest  Early  in  the  month  of  June,  he  was  sent 
home  sick  to  his  master,  who  resided  in  Macon.  Dr.  Frank- 
lin was  called  in  and  attended  him  until  about  the  25th  June, 
when  he  thought  he  had  recovered  and  discharged  him. 
About  the  30th  June,  Dr.  Franklin  being  absent  in  the  upper 
country.  Dr.  Harrison  was  called  to  see  the  boy  and  attended 
and  prescribed  for  him.  Henry  died  about  the  24th  July, 
1853,  and  this  action  was  instituted  by  his  owner  against 
Collins  to  recover  his  value. 

The  jury  retired,  after  receiving  the  charge  of  the  Court, 
and  returned  with  a  verdict  for  the  plaintiff  for  the  sum  of 
twelve  hundred  dollars,  with  interest  from  the  1st  of  January, 
1854 ;  which  was  handed  to  plaintiff's  counsel  and  read  out, 
who  moved  that  the  jury  amend  their  verdict,  (the  jury  be- 
ing still  in  Court,)  by  aggregating  the  principal  and  interest 
into  one  sum,  to  which  defendant  objected ;  but  the  presiding 
Judge  permitted  it  to  be  done ;  and  the  calculation  being  then 
and  there  made  by  plaintiff's  counsel  and  some  of  the  jury, 
the  foreman  signed  a  verdict  for  the  sum  of  HI, 40 3,  with 
costs  of  suit 

Defendant  by  his  counsel  moved  the  Coiurt  to  set  aside  the 
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TOidiei,  and  arreBt  the  judgment  on  the  gvMuid  tint  h  wae 
in  express  violation  of  the  law  of  the  State,  which  is  in  dieae 
words,  ^No  verdict  shall  be  received  on  any  unliquidlited 
demand,  where  the  jory  have  increased  their  verdiet  on  ae* 
count  of  interest^'  and  because  it  was  not  competant  far 
the  jury  to  so  amend  their  verdict  after  the  same  had  been 
published. 

The  Court  refused  to  set  aside  the  verdict  and  arreat  tht 
judgment,  and  defendant's  counsel  excepted. 

COI.X,  RuTKSBioBB  aud  Smith,  fpr  plaintiff  in  error. 

Stuebs^  Hill  &  Thact,  for  defendant  in  error. 

By  the  Court. — ^McDonald,  J.  delivering  the  opinion. 

The  bill  of  exeq>tions  alleges  thai  there  waa  enor  in  aH 
and  each  of  the  rulings  of  the  Court  therein  complained  <tf, 
and  on  looking  it  through,  we  do  not  find  a  single  ruling  coa^ 
plained  of,  so  that  if  the  bill  of  exceptions  amounts  to  any 
thing,  it  is  to  a  general  assignment  of  errors  on  all  the  rak 
ings  of  the  Court  This  is  not  the  law  and  the  Court  must 
require  that  the  error  complained  of,  in  any  decisi^i  or  jndg» 
ment,  be  specified  and  plainly  and  distinctly  set  forth.  4M 
9eet.  qfaet  organizing  Sup.  Ct.j  ^cts  qf  1855-6;  14  6e0L415. 

[L]  This  case  having  bew  argued,  however,  upon  all  the 
mtinga  of  the  Court,  the  judgment  will  be  pronounced  aa  it 
was  argued,  and  not  on  the  case  made  in  the  record. 

The  Court  was  requested  to  charge  that  ^  a  mere  change 
of  location  in  the  same  sort  of  business,  does  not  coniilituAe 
the  hirer  an  insurer  of  the  life  of  the  n^o."  The  Coott 
reused  to  give  this  charge,  but  charged  the  jury  if  CMiiBS 
contracted  to  work  this  negro  on  the  South- Western.  Rail- 
road and  then  carried  him  to  Burke  county^  and  worked  him 
there,  or  caused  it  to  be  done,  whether  it  was  more  or  lass 
sickly,  he  th^eby  converted  the  negro,  in  the  eye  of  tbalaw, 
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and  made  himself  ip^o  facto  liable  for  the  return  of  the  boy 
on  the  expiration  of  the  hire. 

If  a  n^TO  is  hired  to  work  in  a  particular  place,  and  the 
hirer  removes  him  to  a  different  place  without  the  consent  of 
the  owner,  it  is  snch  a  departure  from  the  contract,  as,  if  a 
loss  ensues,  makes  the  hirer  liable.  The  contract  of  the  par* 
ties,  if  legal,  is  the  law  of  the  parties,  binding  on  both,  and 
ndther  can  change  or  alter  it  without  the  consent  of  the 
other.  This  case  falls  within  the  'principle  of  the  cases  of 
the  Mayor  and  Couneit  qf  Columbus  vs.  Howard^  6  Oeo. 
Rep.  218;  Latimer  vs.  MexandeTj  14  Oeo.  967. 

[2.]  The  Court  was  further  requested  to  charge  the  jury, 
that  conceding  that  Collins  carried  the  negro  to  Buike  coun- 
ty, when  the  contract  was  to  work  on  the  South-Western 
Railroad,  still  if  they  believed  from  the  evidence  that  the  ne- 
gro was  received  into  the  possession  and  control  of  his  mas- 
ter, the  plaintiff,  and  there  remained  during  all  his  last  sick- 
ness, and  that  the  negro  would  have  gotten  well  but  for  his 
imprudence  while  under  his  master's  control,  especially  in 
eating  the  fruit,  th^i  the  defendant  was  not  liabla    The 
Court  very    properly    reftised  to  give   this  charge    The 
negro,  when  taken  sick  in  Collins'  service,  was  sent  by 
hhn  to  the  owner  to  be  taken  care  of,  a  physician  was 
called  in  at  his  (Collins')  request,  and  paid  by  him.    The 
house  of  the  owner  was   used   then,  as  the  hospital  of 
Collina    The  negro  was  under  the  medical  treatment  of 
CoUins'  physician,  was  advised  and  controlled  by  him.    His 
physician,  after  he  had  ceased  to  visit  him,  considering  him 
out  of  danger,  saw  him  near  his  office,  eating  peaches  and 
wator-melons,  and  rebuked  him.    On  the  next  day,  he  was 
called  in  again  to  see  the  boy,  who  had  relapsed,  as  he  be- 
lieved, from  eating  the  peaches  uid  water  melons.    It  was 
his  opinion  that  if  his  directions  as  to  diet,  given  to  the  own- 
er and  to  the  negro,  had  been  followed,  and  the  boy  had  not 
oihervrise  acted  imprudently,  after  he  ceased  visiting  him,  he 
woukl  have  got  well    He  does  not  believe  that  the  plaintiff 
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knew  of  the  imprudence  of  the  negro,  and  he  did  not  think 
if  the  boy  had  been  sound  and  well  the  peaches  and  water 
melons  would  have  hurt  him.  There  is  not  the  slightest 
evidence  of  negligence  or  misconduct  on  the  part  of  the 
plaintiff  A  negro  is  an  intelligent  human  being,  having  the 
power  of  thought  and  volition,  and  capable  of  ministering 
to  the  cravings  of  his  appetite,  and  providing  for  their  grati- 
fication, but  does  not  generally  have  judgment  to  direct  him 
in  what  is  proper  for  him,  or  prudence  and  self-denial  to  res- 
train him  from  the  use  of  what  is  uijurious.  He  cannot  be 
shut  up  and  controlled  and  managed  as  a  horse  or  a  cow, 
but  from  the  necessity  of  the  case,  must  be  left,  under  orders 
for  the  best,  with  power,  if  he  disobeys,  to  do  wrong.  The 
boy  was  still  under  the  direction  of  the  physician  of  the  de- 
fendant, though  he  had  ceased  to  visit  him.  He  had  told 
him,  when  he  got  stronger,  to  call  at  his  oflSce«  and  the  over- 
exertion of  the  boy  in  going  to  his  office,  and  his  imprudence 
in  eating  the  fruit,  were  the  sole  cause  of  his  last  relapse. 
This  is  the  evidence  of  Dr.  Harrison.  The  over-exertion  was 
the  effect  of  the  order  to  call  at  the  office ;  and  his  going  to 
the  office  under  the  doctor's  direction,  took  him  away  firom 
the  immediate  supervision  of  his  master  and  afforded  him 
an  opportunity  to  get  the  peaches  ard  melons,  for  it  was 
near  his  office  that  the  witness  saw  him  eating  them.  The 
charge  of  the  Court,  then,  as  secondly  requested,  ought  not 
to  have  been  given. 

The  whole  evidence  in  the  cause  shows  that  the  charge 
as  thirdly  requested  ought  not  to  have  been  given,  for  it  was 
not  sustained  by  the  proo£ 

For  reasons  already  assigned,  the  charge  of  the  Court  was 
correct,  that  if  the  contract  was  to  work  the  boy  on  the 
South-Western  Railroad,  and  within  the  time  of  hiring  he 
was  carried  and  worked  in  Burke  county,  whether  more  or 
less  sickly,  it  was  such  a  violation  of  the  contract  as  made 
the  hirer  liable. 

[3.]  The  motion  in  aiiest  of  judgment  according  to  the  re- 
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cord  as  presented  before  us,  ought  not  to  have  been  sustained.. 
The  proceedings  appear  therein  to  be  regular,  perfect  and  for- 
mal. Arrest  of  judgment  cannot  be  allowed  except  for  in- 
trinsic defects  in  the  record. 

Judgment  affirmedl 


No.  60. — John  D.  Winn,  plaintiff  in  error,  vs.   Thb  City 
CouNcii.  OF  Macon,  defendant  in  error. 

0^  the  10th  section  of  the  Act  of  lb33,  the  city  of  Macon  was  authorized  to> 
borrow  $200,000,  and  to  pledge  the  public  fundti  and  property,  and  the  com- 
moo,  thereof,  for  the  redemption  of  the  debt;  and  aUo  to  purchase  any  real  or 
personal  estate  for  the  use  and  benefit  of  the  city.  In  September,  1838,  the 
city  subscribed  for  live  hundred  shares  of  the  stock  of  the  Monroe  Railroad 
and  Banking  Company,  and  in  1S'{8,  the  Legislature  passed  another  act,  in- 
which,  after  referring  to  the  fact  of  the  previous  loan  which  had  been  autho- 
rised, ajid  that  the  same  had  already  been  borrowed  and  invested  ia  stocks 
for  the  purposes  of  internal  improvement ;  they  gave  power  to  contract  ano- 
ther loan  of  like  sum,  and  to  pledge  the  Town  commons  and  public  property 
of  the  city  for  the  payment  of  the  same. 

JSdtf,  that  by  these  acts,  the  subscription  to  the  stock  of  the  Monroe  Railroad 
and  Banking  Company,  was,  by  necessary  implication,  recognized  and  ratified 

Debt  on  statute,  from  Bibb  Superior  Court     Tried  before 
Judge  Powers,  May  Term,  1856. 

This  was  an  action  of  debt  brought  by  John  D.  Winn 
plaintiff,  against  the  Mayor  and  Council  of  the  City  of  Ma- 
con,  defendant,  for  the  recovery  of  certain  bills  of  the  Mon- 
roe Railroad  and  Banking  Company,  and  of  which  compa- 
ny  the  defendant  was  a  stockholder,  and,  as  such,  liable,  as 
claimed  by  plaintiff,  for  the  payment  and  ultimate  redemp- 
tion  of  its  share  or  proportion  of  said  bank  bills,  under  the 
charter  of  said  company. 
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The  case  came  up  on  the  following  facts  agreed  upon  by 
counsel  representing  plaintiff  and  defendant,  viz : 

That  plaintiff  read  his  declaration  and  the  various  extracts 
from  the  minutes  of  the  City  Council  of  Macon,  from  1833, 
to  1838  inclusive,  and  hereto  attached,  marked  1, 2, 3,  4,  5, 
and  read  in  connection  therewith  the  charter  of  the  city  of 
Macon  as  amended  up  to  the  year  1839 ;  and  read  also  the 
two  acts  of  the  Legislature,  one  passed  24th  December,  1833, 
and  the  other  29th  December,  1838.  It  being  also  agreed 
that  said  city  charter  may  be -referred  to  as  law,  without  be- 
ing copied  herewith ;  plaintiff  also  read  a  certified  copy  of  a 
memorial  to  the  Legislature  which  accompanied  the  bill 
which  passed  into  said  law  of  1838,  and  hereto  annexed, 
marked  A. 

It  is  admitted  that  the  circulation  of  the  bills  of  the  Mkn- 
roe  Railroad  and  Banking  Company  at  the  time  of  its  failure 
was,  Jill 93,220.  That  the  entire  number  of  shares  of  said 
company's  stock  was  and  is  five  thousand  seven  hundred 
and  fifteen.  That  defendant  was  and  is  a  subscriber  for,  and 
owner  of  500  of  said  shares,  and  that  plaintifi^s  bills,  sued 
on,  amount  to  three  thousand  four  hundred  and  seventy-five 
dollars. 

Upon  the  aforesaid  state  of  facts  the  parties  make  the  fol- 
lowing points,  upon  which  the  opinion  of  the  Court  is  con- 
sidered as  given  in  the  shape  of  instructions  to  the  jury: 

Ist  Plaintiff  contends  that  the  subscribing  for  said  stock 
was  a  corporate  function  and  the  charter  of  the  city  fi&lly 
authorized  it 

2d.  If  not  a  corporate  function,  then  the  Court  is  asked 
to  charge  that  the  Legislature  especially  by  the  said  two  Acts 
of  1833  and  1838,  impliedly  ratified  a  prior  subscription  for 
stock  in  a  raihroad  and  permitted  this  subscriptioa 

3d.  The  Court  will  charge  the  jury,  that  if  they  believe 
from  the  evidence  that  the  Legislature,  when  it  passed  the 
Act  of  1838,  authorizing  the  further  loan  ^200,000,  knew 
that  the  city  of  Macon  had  engaged  in  internal  improve- 
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ments  of  this  kind,  and  actually  contemplated  subscription 
for  this  stock,  and  that  said  loan  was  in  part  authorized  for 
this  purpose,  then  it  was  a  legislative  sanction,  and  there- 
fore defendant  is  bound  for  the  subscription. 

4th.  That  in  this  case,  the  legislative  acts  relied  on  as  per- 
mitting this  subscription,  and  the  making  of  loans  to  pay  for 
it,  steered  clear  of  any  constitutional  objection  as  to  delega- 
ting power  to  tax  the  citizens  of  the  town ;  said  acts  only 
authorizing  the  pledge  of  the  corporate  property  or  public 
domain  of  the  city. 

The  defendant  requests  the  Court  to  charge :  That, 

1st  the  charter  of  the  city  did  not  authorize  the  said  sub- 
scription. 

2d.  There  was  and  is  no  legislative  permission  or  sanction 
of  said  subscription  for  said  stock. 

3d.  That  any  such  legislative  sanction  or  permission  would 
be  unoonstitalional  and  void. 

Charge  qf  Judge  Powere. 

The  opinion  of  the  Court  iS  adverse  to  all  the  positions 
assumed  in  the  several  requests  of  plaintiff's  counsel,  as  be- 
ing substantially  erroneous  under  the/acts  and  pleadings  in 
this  case.  This  Court  is  also  of  the  opinion,  that  the  several 
grounds  assumed  in  the  requests  of  defendant's  counsel,  con- 
tain sonnd  legal  principles  as  applied  to  the  facts  and  plead- 
ings in  this  case,  and  so  rule  them  as  the  law  of  the 
case.  It  being  the  opinion  of  this  Court  that  the  Legislature 
has  not  the  power  to  authorize  a  mere  municipal  corporation 
to  become  owners  or  speculators  in  stocks,  either  of  rail- 
roads or  other  stocks,  or  to  engage  in  and  become  competi- 
tors with  her  own  citizens  or  others,  in  any  of  the  business 
afiSsdrs  or  avocations  of  life,  the  same  being  foreign  to  the 
ends  and  objects  of  the  very  existence  of  a  municipal  corpo- 
ration and  in  conflict  with  duties  as  at  first  established. 
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To  which  nilings  and  charge,  the  plaintiif  excepts,  and 
assigns  error. 

RuTHKBFORD,  for  plaintiff  in  error. 
Whittle  &  Nesbits,  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

As  counsel  for  the  corporation  yield  tiie  right  to  the  Leg- 
islature to  delegate  the  power  to  the  city  of  Macon  to  sub- 
scribe for  stock  in  the  road,  the  only  question  submitted  for 
our  decision  is,  whether  the  grant  has  been  conferred  in  this 
case,  either  directly  or  by  necessary  implication  ? 

By  the  tenth  section  of  the  Act  of  1833,  Pamphlet  112,  it 
is  provided,  **  That  the  Mayor  and  Council  of  the  City 
of  Macon,  or  a  majority  of  them,  shall  have  power  and  au- 
thority to  borrow  money  and  contract  loans,  not  to  exceed 
^200,000,  for  the  use  of  the  city,  both  from  bodies  corporate 
and  from  individuals,  either  residing  in  or  out  of  the  State ; 
and  to  pledge  the  funds  or  property  of  the  corporation  of  the 
City  of  Macon  and  the  commons  thereof,  for  the  redemption 
of  such  loan  or  loans;  and  also,  shall  have  power  to  pur- 
cheue  oiny  real  or  personal  estate  for  the  use  and  ben^  (^ 
the  corporation  ;  and  sell  and  dispose  of  all  or  any  part  of 
the  property,  domain,  land,  or  lots,  or  any  personal  property 
to  said  corporation  belonging  or  appertaining,  by  lease  for 
years,  or  fee  simple,  as  to  the  said  Mayor  and  Council,  or  a 
majority  of  them,  shall  seem  right  and  proper." 

Passing  by  the  grant  of  power  in  this  Act,  which  is  ex- 
'Ceedingly  broad,  and  which  seems  to  point  to  some  extraor* 
Hlinary  investment  of  city  capital  in  works  of  internal  im- 
provement, or  some  other  enterprize ;  and  disregarding  the 
<MUunde  testimony  explanatory  of  this  act,  we  come  to  the 
Act  of  1838.  It  purports  to  be  ^^  An  Act  to  amend  the  aever- 
al  laws  for  the  incorporation  of  the  city  Macon;  and  to  au- 
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thorise  the  Mayor  and  Council  to  contract  for  the  loan  of 
money,"  &c. 

Next  comes  the  preamble  which  recites  that  ^whereas  an 
Act  has  been  heretofore  passed  authorizing  the  Mayor  and 
Council  of  the  city  of  Macon  to  contract  for  the  loan  of  a 
sum  or  sums  of  money,  not  exceeding  0200,000 :  and  whereas, 
that  sum  has  been  already  borrowed  and  vested  in  stocks  for 
the  purposes  of  internal  improvement.^^  In  order  therefore, 
to  enable  said  corporation  to  raise  further  sums,  it  is  enact- 
ed, ^hat  the  city  authorities  have  power  to  contract  a  further 
loan  of  0SOO,OOO  over  and  above  the  amount  already  bor- 
rowed ;  and  that  the  Town  commons  and  public  property  of 
the  city  be  pledged  for  the  payment  of  the  same."  Pamph" 
let  66.  With  a  full  knowledge  on  the  part  of  the  Legisla- 
ture that  the  previous  loan  of  0200,000  authorized  by  the 
Act  of  1833,  had  been  vested  by  the  city  ^^in  stocks  for  the 
purposes  of  internal  improvement,"  instead  of  rebuking 
the  corporation  for  a  misapplication  of  these  funds,  they  in^ 
directly  approve  of  the  measure ;  and  confer  upon  the  city 
authorities  power  to  borrow  as  much  more  for  the  same  p«r- 
pose.  Now  when  it  it  is  recollected  that  the  five  hundred 
shares  of  the  stock  of  the  Monroe  Railroad  and  Banking 
Company,  had  been  subscribed  for  in  the  month  of  Septem- 
her,  previous  to  the  passage  of  this  act,  as  the  minutes  of 
the  Board  show,  can  it  be  doubted,  that  it  both  sanctions 
and  ratifies  that  transaction,  by  necessary  and  irresistible 
implication  ?  And  moreover,  the  Act  of  1838,  serves  as  a 
key  to  explain  the  objects  and  intent  of  the  loan  contracted 
for,  under  the  prior  Act  of  1833.  The  money  authorized 
to  be  raised  by  that  act,  to  aid  in  the  construction  of  the 
roads  below  and  above  the  city,  proving  inadequate  for  that 
purpose,  a  fiirther  application  is  made  to  the  L^islature,  and 
power  given  to  contract  another  loan. 

This  is  not  a  power  to  levy  a  tax  or  to  burden  the  inhab- 
itants  of  the  city  of  Macon,  with  a  personal  liability.    It  lis ' 
only  the  Town  commons  and  the  public  property  th&t  is 
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pledged  for  the  payment  of  the  loaiL  Whether  it  vms  wise 
in  the  corporation  to  take  stock  in  this  road,  it  is  not. per- 
mitted to  this  Court  to  enquire.  It  was  a  question  exclusiye- 
ly  for  the  determination  of  the  Mayor  and  Council  under 
the  advice  of  the  community  whom  they  represented,  and 
who  by  a  popular  vote  seem  to  have  decided  in  favor  of  the 
subscription.  The  results  may  not  have  equalled  the  expec- 
tations of  the  more  sanguine  and  hopefiil.  When  one  surveys 
however,  the  princely  palaces  which  crown  her  hills ;  her 
colleges  and  churches,  her  hotels,  depots,  ware-houses  and 
stotes ;  her  founderies  and  factories,  rivalling  in  extent  and 
costliness  any  in  the  union,  the  expansion  of  her  commerce, 
the  wealth  of  heif  population,  individually  and  collectively, 
surrounded  by  all  the  comforts  and  enjoyments  which  make 
life  desirable ;  I  see  no  reason  for  regret  that  Macon,  the  beauti- 
fiil  central  city  of  the  State  should  have  contributed  her  part  to 
tlKMC  improvements  which  have  been  the  medium  through 
which  this  prosperity  has  been  attained ;  and  although  her 
involvement  on  ^this  account  were  a  hundred  fold  greater 
than  it  is,  I  am  persuaded  that  the  high-souled  counsd  who 
so  ably  represented  hei|rights  and  interest  in  this  discussion, 
would  be  the  last  man  living,  to  recommend  that  repudia- 
tion was  a  proper  remedy  for  a  debt  contracted  for  such  a 
purpose  as  this  was. 


Judgment  reversed. 


Na  61.— Hakvby  W.  Shaw,  plaintiff  in  error,  vs.  Th«  Mat- 
OR  AND  Council  of  the  city  of  Macon,  defendant  in  error. 

[1.]  The  Marshal  of  the  city  of  Macon  holds  his  office,  ^/leiv,fi)rtwelveipoiahs. 
He,  therefore,  does  not  hold  it  at  the  will  of  the  City  Council,  although  it  be 
vecited  in  his  oftcial, bond 'that  he  does. 
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pLJ  A  pfe««aUD«m  that  liM  not  bean  carried  into  jttdguMnt,  u  not  admiafttUe 
against  the  party  presented,  as  evidence  to  show  him  guilty  of  the  matter 
charged  in  the  presentment. 

[3.]  A  failure  by  the  Marshal  of  the  city  of  Macon  to  prosecute  /br  offences 
oommitted  in  his  presence,  even  although  not  notified  to  prosecute  for  tliem, 
ia  such  a  neglect  of  duty  on  his  part  as  makes  him  removable  from  office  by 
the  Mayor  and  Council  of  the  city.  , 

Assumpsit,  in  Bibb  Superior  Court  Tried  before  Judge 
ALLBJXy  at  November  Term,  1S56. 

Hanrey  W.  Shaw  was  elected  Marshal  of  the  city  of  Macon 
for  the  year  1853^  by  the  qualified  voters  of  said  city,  and 
entered  upon  and  discharged  the  duties  of  said  office  until 
JuD^  when  he  was  dismissed  from  office  by  the  Mayor  and 
Council  of  said  city  on  the  charges  of  gambling  on  Sunday, 
malpractice  in  office,  and  perjury.  He  was  paid  up  to  the 
period  of  his  dismissal,  at  the  rate  of  one  thousand^doUars 
per  annum,  that  being  the  annual  salary  of  the  office,  be- 
sides fees. 

He  itistituted  this  action  against  the  Mayor  and  Council 
to  recover  the  balance  of  said  salary  and  the  proportion  of 
fees  accruing  for  the  remainder  of  the  year. 

The  defendant  pleaded, 

1st.  The  geneml  issue. 

2d.  That  plaintiff  was  guilty  of  a  violation  of  his  duty  as 
Marsha]  in  being  called  on  before  the  grand  jury  of  Bibb 
county  to  give  his  testimony  respecting  the  offence  of  gamb- 
ling committed  in  said  city,  and  swearing  falsely  and  com- 
mitting peijury  on  that  occasion. 

3d.  That  he  was  guilty  of  malpractice  in  office,  in  not 
prosecuting  for  offences  of  gaming  committed  in  said  city 
when  it  was  in  his  power  to  do  so. 

4th*  That  defendant  being  a  municipal  corporation,  and 
clothed  with  judicial  powers  to  try  and  depose  its  officers  for 
malpractice  in  office  and  neglect  of  duty,  if  the  dismissal  com- 
plained of  was  improper,  it  was  an  error  of  judgment,  for 
which  they  were  not  liable  to  plaintiff 
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5tlL  That  the  bond  executed  by  plaintiff,  upon  entering 
upon  the  duties  of  office,  recited  and  provided  that  he  should 
be  removed  from  office  by  a  majority  of  the  Mayor  and 
CouncU. 

Plaintiff  read  his  declaration  and  introduced  the  following 
testimony. 

A.  R.  Fretmauj  being  sworn,  testified  that  plaintiff  was 
elected  by  the  people  in  December,  1852,  to  be  principal 
Marshal  of  the  city  of  Macon  for  the  year  1853 ;  that  he  en- 
tered  upon  and  discharged  the  duties  of  his  office  until  some 
time  in  June,  1853,  when  he  was  discharged  by  the  Mayor 
and  Council ;  that  the  salary  of  the  principal  Marshal  for  the 
year  1853  was  one  thousand  dollars.  Defendant  paid  plain- 
tiff up  to  the  time  he  was  discharged,  having  paid  him  for 
not  quite  half  the  year,  but  refused  to  pay  him  for  the  bal- 
ance of  the  year ;  that  Mr.  Shaw  offered  to  perform  the  duties 
of  Marshal  for  the  balance  of  the  year,  but  defendant  em- 
ployed another  man  and  paid  him. 

Wm.  Hartley  testified  that  he  has  been  connected  with 
the  police  department  of  the  city  and  knows  what  the  fees 
of  the  Marshal  are.  The  perquisites  of  the  office  of  Marshal 
in  1853,  were  worth,  independent  of  the  salary,  from  02,00 
to  02.50  per  day. 

Plaintiff  then  introduced,  by  consent,  the  decision  of  the 
Supreme  Court,  together  with  the  statement  of  facts  and  judg- 
ment of  the  Circuit  Court,  accompanying  and  reported  in 
connection  with  the  same,  in  the  case  of  the  Mayor  ^  and 
Council  of  the  city  of  Macon,  plaintiff  in  error,  versus  Harvey 
W.  Shaw,  defendant,  the  same  being  a  case  of  certiorari  re- 
ported in  the  16th  vol  of  Georgia  Reports,  and  which  is  re- 
ferred to  by  consent  of  all  parties  without  the  necessity  of 
setting  out  the  same  herein. 

Plaintiff  here  closed  and  defendant  introduced  the  fbllow- 
ing  testimony : 
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1st  A  bond,  of  which  the  following  i^  a  copy,  (the  execu- 
tion having  been  previously  proven,)  to- wit : 

^Gkoboia,  1  Know  all  men  by  these  presents,  that  we, 
Bibb  County.  /  Harvey  W.  Shaw  principal,  and  William 
Dibble  and  E.  E.  Brown  securities,  are  held  and  firmly  bound 
unto  the  Mayor  and  Council  of  the  city  of  Macon,  and  their 
successors  in  office,  in  the  just  and  full  sum  of  two  thousand 
dollars,  for  the  true  payment  of  which  we  jointly  and  seve- 
rally bind  ourselves,  our  executors  and  administrators  firmly 
by  these  presents,  sealed  with  our  seals  and  dated  this  24th 
day  of  December,  1852.  The  condition  of  the  above  obliga- 
tion is  such,  that  whereas  the  above  bound,  H.  W.  Shaw, 
has  been  elected  principal  Marshal  of  the  city  of  Macon  for 
the  political  year  1853,  subject  to  be  removed  from  office 
at  any  time  by  a  vote  of  a  majority  of  Council  Now  if  the 
said  Harvey  W.  Shaw  shall  well  and  faithfully  execute  and 
discharge  all  the  duties  of  his  office  as  now  imposed  or  may 
be  hereafter  imposed  by  the  Mayor  and  Council  aforesaid 
without  favor  qt  afiection — ^then  this  obligation  to  b^  null 
and  void,  else  to  remain  in  full  force  and  virtue. 

[Signed,]  HARVEY  W.  SHAW,  [L.  S.] 

wm.  dibble,  [L.  S.] 

R  E.  BROWN,  [L.  S.] 

Signed,  sealed  and  delivered  in  presence  of 
David  Rbid,  J.  P." 

Plaintiff  objected  to  the  introduction  of  said  bond ;  the  ob- 
jection was  overruled,  and  plaintiff  excepted. 

The  defendant  then  introduced  and  read  in  evidence  to 
the  jury  a  special  presentment  for  perjury,  found  by  the 
grand  jury  of  Bibb  county  against  Harvey  W.  Shaw  at  the 
May  Term,  1853,  of  Bibb  Superior  Court;  said  presentment 
ailing,  that  being  sworn  at  said  term  of  said  Court  to  testi- 
fy as  a  witness  before  said  grand  jury  on  a  special  present- 
ment against  John  Chain,  for  playing  and  betting  for  money 
with  cards,  on  the  8th  May,  1853,  in  Bibb  county ;  and  that 
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he,  as  such  witness,  lately  swore  that  he  did  not  see  said  Chain 
play  for  money  with  cards,  and  that  he  saw  no  money  put 
up ;  whereas  the  said  grand  jury  allege  the  contrary  to  be 
the  truth.  Said  presentment  against  Shaw  showed  that  no 
plea  had  been  filed  thereto  and  no  action  had  been  taken 
thereon.  (The  above  being  the  substance  of  said  present- 
ment ;  the  setting  out  of  the  same  in  full  is  waived.) 

Plaintiff's  counsel  objected  to  said  presentment  going  in 
evidence,  on  the  ground  that  it  was  irrelevant.  The  objec- 
tion was  overruled,  and  plaintiff  excepted. 

Victor  •/?.  Menardj  introduced  by  defendant,  who  testified 
that  he  saw  plaintiff  play  and  bet  at  cards  in  the  city  of 
Macon,  on  the  Sabbath  day,  whilst  plaintiff  was  Marshal, 
and  that  John  Chain  was  playing  at  the  same  time,  and  this 
in  1853,  before  the  finding  of  said  presentment;  that  he  heard 
plaintiff  say  he  had  been  summoned  by  the  grand  jury  to 
appear  before  them  and  testify  against  some  of  the  boys,  and 
that  the  grand  jury  would  find  presentments  against  them. 

• 
This  testimony  was  also  objected  to  by  plaintiff  as  irrele- 
vant and  illegal    The  objection  was  overruled,  and  plaintiff 
excepted. 

Bttry  Rogers  was  sworn  for  defendant,  and  testified,  that 
he  was  a  member  of  the  grand  jury  which  found  the  special 
presentment  for  perjury  against  plaintiff;  that  said  present- 
ment was  found  because  plaintiff  swore  he  had  not  seen 
John  Chain  play  with  cards  for  money,  as  alleged  in  said 
presentment 

Plaintiff's  counsel  objected  to  the  testimony  of  Berry  Ro- 
gers as  irrelevant  and  illegal  The  objection  was  overruled, 
and  plaintiff  excepted. 

Plaintiff's  counsel  requested  the  Coart  to  charge  the  jury 
as  fellows : 
1st.  That  if  plaintiff  was  elected  Marshal  by  the  people  of 
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Macon  for  the  year  1853,  and  discharged  the  duties  of  his 
office  until  June  1853,  and  was  ready  and  willing  to  perform 
his  duties  for  the  balance  of  said  year,  but  was  prevented  by 
being  illegally  dismissed  by  the  defendant ;  plaintiff  is  en- 
titled to  recover. 

2d.  That  the  Mayor  and  Council  could  only  discharge 
plaintiff  from  office  for  malpractice  or  neglect  of  duty.  And 
notwithstanding  the  bond  given  by  plaintiff  when  he  entered 
upon  the  duties  of  his  office,  reciting  that  he  was  "subject  to  be 
turned  out  by  a  majority  of  Council  at  any  time ;"  still  the 
Mayor  and  Council  had  no  right  to  discharge  him  except  for 
malpractice  in  office  or  neglect  of  duty. 

3d.  That  gambUng  by  the  Marshal  within  the  corporate 
limits  of  the  city,  was  neither  malpractice  in  office  nor  neg- 
lect of  official  duty,  and  defendant  had  no  right  to  turn  plain- 
tiff out  for  such  gambling,  even  if  plaintiff  did  make  and  sign 
the  bond  introduced  in  evidence. 

4th.  That  the  failure  of  plaintiff  to  prosecute  persons  who 
gambled  in  his  presence,  did  not  authorize  the  Mayor  and 
Council  to  discharge  him,  unless  he  was  notified  so  to  prose- 
cute by  the  Mayor  or  some  member  of  Council. 

5th.  That  the  presentment  by  the  grand  jury  for  perjury 
did  not  authorize  defendant  to  discharge  plaintiff,  dnd  de- 
fendant cannot  defend  this  suit  on  that  ground,  especially  if 
it  appears  that  such  presentment  did  not  constitute  one  of  the 
charges  against  plaintiff  at  the  time  he  was  discharged^  and 
he  did  not  have  an  opportunity  to  defend  himself  against  it 

The  Court  gave  iu  charge  the  first  request  of  plaintiff'^s 
counsel,  but  refused  to  give  in  charge  the  last  four,  to-wit :  the 
2d,  3d,  4th  and  5th  requests ;  to  which  refusals  to  chaige 
plaintiff,  by  his  counsel,  excepted. 

The  jury  found  for  the  defendant  And  plaintiff,  by 
his  counsel,  tenders  his  bill  of  exceptions  in  said  case, 
and  assigns  the  following  errors : 


see 
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1st  The  Court  erred  in  admitting  in  evidence  the  bond 
given  by  plaintiff  to  defendant  when  he  entered  on  the  duties 
of  his  office. 

2d.  The  Court  erred  in  admitting  in  evidence  the  special 
presentment  against  plaintiff  for  perjury. 

3d.  The  Court  erred  in  admitting  the  evidence  of  Victor 
Menard. 

4tli.  The  Court  erred  in  admitting  the  evidence  of  Berry 
Rogers. 

5th.  The  Court  erred  in  refusing  to  give  in  charge  the  2d, 
3d,  4th  and  5th  requests  of  plaintiff's  counsel. 

Lanier  &  Andersox,  for  plaintiff  in  error. 
PoE  &  Grier,  for  defendant  in  error. 


By  the  Court. — Bennino,  J.  delivering  the  opinion. 

By  the  act  of  February  22d,  1850,  amendatory  of  the  char- 
ter of  the  city  of  Macon,  it  is  provided  that  the  Marshal  of 
that  city  shall  "hold  his  office  for  twelve  months." 

[1.]  He,  therefore,  "is  not  subject  to  be  removed  from  of- 
fice at  any  time  by  a  vote  of  a  majority  of  Council;"  and 
consequently,  a  recital  in  his  official  bond  that  he  is  subject 
to  be  so  removed,  is  not  true. 

Therefore  it  was  an  error  in  the  Court  below  to  allow  the 
official  bond  of  the  Marsha],  containing  such  a  recital,  to  be 
read  in  evidence. 

[2.]  The  presentment  not  having  passed  into  judgment, 
was  no  evidence  at  all  of  its  own  truth.  It  was  manifestly, 
therefore,  not  admissible  against  the  party  presented,  as  evi- 
dence to  show  him  to  be  guilty  of  the  matter  charged  against 
him  in  the  presentment. 

The  charter  of  the  city  of  Macon  passed  in  1847,  and  also 
the  act  of  1852,  amendatory  of  the  charter,  give  to  the  Mayor 
and  Council  the  power  to  dismiss  the  Marshal  from  office  for 
malpractice  in  office,  or  neglect  of  duty. 
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The  dlst  section  of  the  charter  is  in  these  words:  ^That  it 
shall  be  the  duty  of  the  Marshal  of  the  city,  upon  notice  in 
writing  from  the  Mayor,  or  any  member  of  Council,  to  prose- 
cute all  the  offenders  against  the  laws  of  this  State  for  crimes 
committed  within  the  limits  of  the  city  of  Macon«  And  in 
case  any  offence  shall  be  committed  within  the  presence  of 
said  Marshal,  or  within  his  knowledge,  it  shall  be  his  duty 
to  prosecute  without  such  notice." 

It  is  to  be  the  duty  of  the  Marshal  to  prosecute  for  offences 
€»)mmitted  "within  his  presence,"  whether  notified  to  do  so 
or  not  And  if  he  does  not  do  so,  the  not  doing  so  is,  of 
coiurse,  to  be  a  case  of  "neglect  of  duty." 

There  is  no  law  that  is  in  conflict  with  the  part  of  this 
section  that  has  this  effect    It  is  not  claimed  that  there  is. 

But  it  is  claimed,  that  there  is  an  ordinance  of  the  Council, 
that  is  in  conflict  with  this  part  of  the  section.  That  ordi- 
nance is  as  follows :  "It  shall  be  the  duty  of  the  Marshal,  to 
prosecute  before  the  Superior  Court  all  offenders  against  the 
statute  laws  of  this  State,  for  crimes  committed  within  the 
jurisdiction  of  the  city  of  Macon.  And  if  the  Marshal  shall 
fail  or  refuse  so  to  prosecute,  when  notified  so  to  do  by  the 
Mayor,  he  shall  be  removed  from  his  office,  unless  a  satis- 
factory excuse  be  given." 

What  the  charter ^  then  says,  i^that  the  Marshal  may  be 
dismissed  from  office  for  neglect  of  duty ;  and  that  it  is  his  du- 
ty to  prosecute  for  offences  committed  in  his  presence,  whether 
notified  to  do  so  or  not ;  and  this  is  saying  that  he  may  be  dis- 
missed from  office  for  failing  to  prosecute  for  offences  com- 
mitted in  his  presence,  although  he  may  not  have  been  noti- 
fied to  prosecute  for  them. 

What  the  ordinance  says  is,  that  he  shall  be  dismissed 
firom  office,  if  he  fails  to  prosecute  when  notified  to  prosecute, 
unless  a  satisfactory  excuse  be  given. 

Now  what  the  ordinance  says,  is  certainly  not  necessarily 
repugnant  in  letter  to  what  the  charter  says.  Nor  is  it  so  in 
spirit.    It  may  be  quite  proper  that  a  Marshal  shall  be  re- 
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moved  from  office  in  wtry  case  in  which  he  fidls  or  refosoB 
to  do  his  duty  after  a  special  notification  to  him  to  do  it ;  and 
yet,  also,  be  equally  proper  that  he  shall  be  removed  fipom 
office  in  smnt  cases  in  which  he  £bu1s  or  refiises  to  do  his 
duty,  even  though  there  has  not  been  any  notification  to  him 

to  do  it 

But  unless  what  the  ordinance  says  was  ^neeu^artfy  re- 
pugnant to  what  the  charter  says,  we  ought  not  to  hold  that 
it  was  intended  by  its  authors,  the  Mayor  and  Oouncil,  to  be 
repugnant  to  what  the  charter  says ;  for  it  is  not  to  be  pre^ 
sumed  lightly,  that  any  legislative  body  intends  to  curtail 
its  own  powers. 

And  then  is  it  clear  that  this  legislative  body,  the  Mayor 
and  Council,  can  curtail  its  powers,  even  when  it  intends  to 
curtail  them  ?  The  Legislature  of  to-day  cannot  pass  a  law 
derogatory  to  the  powers  of  the  legislature  of  to*monow. 
Those  powers  come  from  too  high  a  source,  the  people— so 
the  powers  of  the  Mayor  and  Council  come  from  a  higher 
source  than  themselves— come  from  the  Legislature— a  body 
which  is  as  much  above  the  Mayor  and  Council  as  the  peo- 
ple are  above  it 

[S.]  We  do  not  think  that  this  ordinance  is  in  conflict 
with  the  part  of  the  charter  in  question,  and  therefore  we 
must  think  that  that  parfstands  fully  operative. 

It  follows  that,  in  our  opinion,  the  Court  below  was  right 
in  refusing  the/ourfh  request  to  chaise,  of  the  plaintiff 

The  second  and  fifth  requests  involve  what  was  disposed 
o(  in  the  disposition  made  of  the  first  two  exceptions. 

The  third  request  was  right,  if  the  decision  of  this  Court 
made  in  this  case  when  the  case  was  last  before  it  was  right ; 
and  we  have  not  been  asked  to  overrule  that  decision ;  nor 
do  we  see  any  reason  to  overrule  it 

Thus  it  seems,  that  in  our  view,  some  of  the  exceptions 
are  good.  Therefore  we  think  that  there  should  be  a  new 
trial 

Judgment  reversed 


MAOON  JANUARY  TERM^  1657.  M9 

Merohanu  Bftok  of  Macoo  vs^  Rawls. 


No.  62. — ^Merchants  Bank  of  MACONy  plaintiff  in  error^t;^. 
Caboliks  M.  Rawls,  administratrix,  and  Charles  E. 
Taylor,  administrator,  of  John  Rawls,  deceased,  defend** 
ants  in  error. 

* 

[1.]  Adminittratora  may  appeal  without  giving  bond,  and  circumstanoea,  auch 
as  stating  the  case,  and  leaving  a  blank  as  usual  to  be  filled  up  with  a  bond 
by  the  clerk,  the  transfer  of  the  case  to  the  appeal  docket  by  the  clerk,  and 
there  being  no  complaint  that  costs  have  not  been  paid,  tending  to  show  the 
manifest  intention  to  appeal*  are  a  suffioiant  appeal. 

[2.]  Although  an  account  may  have  been  pleaded  as  a  set-olT  in  another  suit 
between  the  same  parties,  if  it  be  pleaded  a  second  time,  the  defendant  may 
prove  it ;  but  as  we  have  no  special  pleading,  the  plaintiff  may  reply,  by  proof, 
that  it  was  pleaded  and  passed  upon  by  the  jury  in  said  former  case,  and  snch 
evidance  will  be  a  good  bar,  unless  the  defendant,  rejoining  by  proof,  relieve 
it  from  the  operation  of  the  bar. 

[3.]  An  attorney  at  law  is  not  competent  to  testify  in  a  case  in  which  he  is  em- 
ployed, if  he  come  within  the  provisions  of  the  act  prohibiting  attorneys  from 
taati^iagin  cases  in  which  they  are  employed,  without  respect  to  the  time  at 
which  he  acquired  a  knowledge  of  the  facts,  by  reason  of  hia  having  been  so 
employed. 

[4.]  Bank  agent  to  collect  money  bound  to  respond  instanter. 

[5.3  Such  agent  collecting  money  in  distinct  cases  against  the  same  individual, 
ahhoogh  he  gives  a  single  receipt  for  moneys  collected,  he  is  liable  to  an  ac- 
tion by  the  Bank  in  each  case.  The  consolidation  of  the  whole  amonnt  in 
his  receipt  to  the  debtor,  does  not  constitute  a  contract  with  the  Bank.  The 
manner  of  his  receipting  does  not  change  the  nature  of  his  liability. 

Assumpsit,  in  Bibb  Superior  Comrt  Tried  before  Judge 
PowxBs,  May  Term,  1856. 

This  was  an  action  by  the  Merchants  Bank  of  Macon, 
against  the  administrators  of  John  Rawis,  dec'd.,  fouii4«d  on 
the  following  receipt. 

The  Bank  of  Hawkinsville,  \ 

vs.  I  In  Wilkinson  Superior  Court, 

William  F.  Bond.  J  1841. 

Principal  sum  112,000;  due  25th  Decemb^,  1841. 
Interest  and  cost  to  \^  added  till  paid.    Protest  $3^ 
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Bank  of  Hawkinsville,^ 

vs.  ^  In  Wilkinson  Superior  Court,  1841. 

William  F.  Bond.         J 

|l2,000y  due  25th  December  1841.  Interest  and  cost  to  be 
added  till  paid 

Received,  Hawkinsville,  March  4th,  1842,  of  Joseph  Bond, 
the  principal,  interest  and  cost  of  the  above  two  stated  cases, 
to  whom  we  give  due  and  legal  control  of  the  two  ^/<u. 
without  recourse  on  the  Bank. 

JOHN  RAWLS,  President 

Plaintiff  claimed  the  sum  of  $2,126  60 

And  interest  thereon  to  March  1852,  1,921  53 


04,048  13 
The  defendants  pleaded  : 
1st  The  general  issue. 
2d.  The  statute  of  limitations. 
3d.  Payment 
4th.  Sett-o£ 
5th.  Former  recovery. 

This  case  being  on  the  appeal,  the  plaintiff  moved  to  dis- 
miss it  on  the  ground  that  the  security  had  not  been  entered, 
IS  required  by  law.     The  Court  overruled  the  motion  and 
plaintiff  excepted. 

Plaintiff  then  read  in  evidence  the  foregoing  receipt; 
proved  a  demand  on  Taylor,  the  administrator,  for  the  amount 
above  claimed,  in  April  1854 ;  that  a  former  suit  for  the  same 
cause  of  action  had  been  dismissed  within  six  months  from 
the  bringing  this  action ;  that  the  Bank  of  Hawkinsville  was 
changed  to  the  Merchants  Bank  of  Macon,  and  its  assets 
be(^a,]BQie  the  property  of  the  latter,  and  that  Rawls  died  27th 
Januaiy,  1344.  •    • 

Defendants    offered  in   evidence  the    execution  against 
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Wm.  F.  Bond,  being  one  of  the  Ji./as.  alluded  to  in  Rawls' 
receipt;  they  then  introduced  the  record  of  a  case  in  the 
same  Court  between  the  same  parties,  brought  to  November 
Term,  1845,  by  the  present  plaintiff  vs.  the  present  defend- 
ants for  the  proceeds  of  that  JL  /a.,  in  which  case  at  July 
Term,  1850,  there  was  a  verdict  for  plaintiff  for  the  princi- 
pal and  interest  of  the  debt  sued  for. 

A  great  deal  of  testimony  was  introduced  on  both  sides, 
but  the  points  and  questions  adjudicated  will  be  fully  un- 
derstood from  the  charge  of  the  presiding  Judge,  the  excep- 
tions thereto,  and  the  decision  of  this  Court. 

PlaintiflPs  counsel  requested  the  Court  to  charge : 

1st  That  the  receipt  of  the  money  on  the  ^.  fas.  though 
received  at  the  same  time,  did  not  create  the  obligation  eo  in- 
sianti,  to  pay  it  over,  because  Rawls  was  a  continuing  agent, 
and  liable  only  after  demand  and  refusal. 

2d.  That  though  the  amounts  of  the  two^./o^.  were  re- 
ceived at  one  time,  still  as  they  were  distinct  when  they  went 
into  Rawls'  hands,  and  were  kept  distinct  in  the  receipt,  they 
did  not  constitute  an  indivisible  demand,  and  that  Rawls 
remained  liable  in  separate  suits  for  the  proceeds  of  each 

That  Rawls  was  only  liable  after  demand,  and  there  hav- 
ing been  no  demand  of  this  debt  when  the  former  suit  was 
brought,  therefore  plaintiff  had  not  split  his  demands. 

That  in  law  it  is  a  maxim,  that  the  reason  ceasing  the  rule 
ceases,  and  the  reason  of  the  rule  making  it  unlawful  to  split 
a  demand,  is  that  a  man  shall  not  be  twice  ^exed  for  one 
and  the  same  cause  of  action. 

That  in  this  case,  the  failure  to  sue  for  the  proceeds  of 
both  JL  fas.  at  once,  was  a  mere  irregularity,  which  it  was 
competent  for  defendants  to  waive,  and  that  they  had  waived 
it  by  allowing  the  two  suits  to  depend,  side  by  side,  in  the 
same  Court,  at  the  same  time,  as  shown  by  the  record,  prior  to 
the  verdict  in  1850  ;  that  defendants  should  have  moved  to 


aoa  SUPREME  COURT  OF  GEORGIA. 

Merchanu  Bank  of  Macon  vs.  Rawla. 

consolidate  or  taken  other  recourse  theii,  and  not  having  donje 
80,  Tvas  a  waiver  of  the  plea  now  set  up  on  this  point 

The  Court  refused  to  charge  as  above  requested,  but  in 
substance  chaiged  the  jury: 

1st  That  RawlSy  under  the  evidence,  was  bound  to  pay 
over,  within  a  reasonable  time  after  he  collected  the  money. 

2d.  If  Rawls  was  the  agent  of  the  Bank,  and  sold  the  two 
JL  /as.  to  Joseph  Bond,  and  received  the  money  for  both  at 
the  same  time,  and  a  suit  has  been  brought  and  a  recovery 
had  on  one  of  the  JL/as.f  it  is  a  bar  to  this  suit ;  lespecially  if 
they  believe  the  same  receipt  wafii  received  in  evidence  on 
the  former  trial 

dd.  That  if  there  was  any  force  in  the  idea  that  plaintiff, 
when  the  first  suit  was  brought,  was  ignorant  of  his  right  to 
bring  this  one,  still  if  the  evidence  showing  this  cause  of  ac- 
tion to  exist,  was  discovered  before  final  judgment  in  the 
first  case,  plaintiff  ought  to  have  moved  to  consolidata 

4th.  As  to  the  present  cause  arising  only  on  the  demand 
of  the  cashier  in  1854,  or  at  least  by  the  suit  in  1847 ;  he 
charged,  that  the  bringing  the  first  suit  for  the  proceeds  of  one 
of  the  two  JLfas,j  was  a  demand  qfthe  whole. 

To  which  charge  and  refusal  to  charge  plaintiff  excepted. 

The  jury  found  for  the  defendants. 

And  plaintiff  tenders  his  bill  of  exceptions,  &c. 

RuTHBRYOBD  and  CoiuE,  for  plaintiff  in  error. 
Obsseaac  9nd  Bailev,  for  defendants  in  error. 

By  the  Cour/.^^McDoNALD,  J.  delivering  the  o[Mnion. 

[I.]  The  defendant,  when  the  cause  was  called  for  trial 
before  a  petit  jury;  confessed  judgment  to  th^  plaintiff,  reserv- 
ing the  right  of  appeal  During  the  same  term  the  case  was 
stated  on  the  minutes  of  the  Court,  aiid  a  blank  1^  for  some 
purpose  and  the  names  and  seals  of  defendants'  counsel 
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irere  signed  and  affixed  below.  The  case  was  put  by  the 
clerk  on  the  appeal  docket,  and  when  it  was  called  for  trial, 
the  plainti£Ps  connsel  mov^  to  strike  the  case  from  the  dock- 
et, on  the  ground  that  no  security  had  been  given,  and  that 
Bodiing  was  done  which  indicated  the  intention  of  the 
defendant  to  appeal  The  defendants  are  administrator  and 
administratrix  of  John  Rawls'  estate,  and  were  so  sued. 
They  had  a  right  to  appeal,  without  giving  security,  upon 
payment  of  costs.  Taking  all  the  facts  together  appearing  in 
this  record  :%that  the  judgment  was  confessed  reserving  the 
right  to  appeal;  the  statemtot  of  the  case  on  the  minutes  of 
the  Court,  in  the  usual  manner  of  entering  appeals  during 
the  term  of  the  Court,  leaving  a  blank  evidently  to  bo  filled 
up,  and  the  names  of  the  defendants'  counsel  signed  below, 
with  seals  affixed,  and  the  entry  of  the  case  on  the  appeal 
docket ;  it  is  manifest  to  us,  that  the  parties  intended  to  enter 
an  appeal ;  and  that  all  was  done  to  entitle  them  to  it ;  and 
we  are  led  to  infer  from  the  fact,  that  no  complaint  is  made 
of  the  non-payment  of  the  costs,  that  the  costs  were  paid. 
The  Court  committed  no  error  in  sustaining  the  appeal. 

[2.]  The  plaihtiflPs  objected  to  the  three  last  items  in  the 
set-off  pleaded  by  the  defendant,  on  the  ground  that  they 
were  embraced  in  a  plea  filed  in  another  case,  tried  in  July^ 
1850.  We  have  no  special  pleading  hera  If  we  had,  the 
plaintiff  ought  to  have  replied  to  this  plea,  a  former  recovery. 
To  this  replication,  the  defendant  would  have  rejoined,  in 
the  nature  of  a  new  assignment  by  a  plaintiff,  and  shown 
facts,  if  they  existed,  to  prevent  the  bar,  as  thirty  evidence 
was  not  submitted  to  the  jury,  on  the  trial  in  the  other  case, 
to  prove  the  set-off,  &c  &c  "  A  recovery  in  a  former  action, 
apparently  for  the  same  cause,  is  only  prima  facie  evidence, 
that  the  subsequent  demand  has  been  tried,  but  not  condu* 
rfre.'*  Snider  et.  al.  vs.  Cray.  2.  John.  Rep.  229.  Under 
etif  system  of  pleading,  the  objection  to  the  evidence  by  the 
plahitiff  stands  in  place  of  the  replication,  or  rather  the  proof 
which  he  subse(piently  submitted,  to  show  that  evidence  on 
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the  trial  of  the  other  case  had  been  submitted  to  the  jury  and 
passed  upon  by  them.  If  the  defendant  had  any  thing  to 
offer,  by  way  of  rejoinder,  to  prove  that  the  verdict  of  the 
jury,  rendered  in  that  case,  could  not  legally  operate  as  a  bar 
to  his  defence  in  this,  he  might  have  done  so.  The  defend- 
ants' evidence  was  properly  admitted. 

[3.]  John  Rutherford,  the  attorney  in  the  case,  was  tender- 
ed as  a  witness,  and  objected  to  on  the  ground  that  he  was 
inadmissible  as  a  witness  under  the  act  to  regulate  the  testi- 
mony of  attorneys  at  law.  The  Court  sustained}  the  objec- 
tion. The  act  is  very  peremptory  in  its  terms,  and  we  see 
no  constitutional  objection  to  its  applying  to  this  case. 

[4.]  We  think  the  Court  did  right  in  refusing  to  give  in 
charge  to  the  jury,  the  first  request  of  plaintiff's  attorney. 
So  far  as  the  record  speaks,  the  nature  of  Mr.  Rawls'  agency 
required  him  to  pay  over  the  mony  as  he  collected  it. 

[5.]  The  second  instruction  to  the  jury,  asked  of  the  Court 
by  plaintifTs  counsel,  ought  to  have  been  given.  It  is  insisted 
that  the  receipt  given  by  defendants'  intestate,  including  the 
money  received  on  two  executions  against  William  F.  Bond, 
by  the  defendants'  intestate,  was  an  indivisible  demand.  Mr. 
Rawls  was  the  agent  of  the  Bank,  and  when  he  collected 
money  he  was  bound  to  pay  it  over  without  waiting  a  de> 
mand.  He  sold  two  executions,  whether  with  or  without 
authority  to  sell  is  not  shown  in  the  record,  and  the  amount 
of  money  received  on  both  executions,  and  the  transfer  of 
both,  are  in  one  instrument  of  writing.  By  this  transaction 
there  were  two  contracts ;  an  express  contract  with  Bond, 
transferring  the  executions  to  hipoi  for  the  consideration  ex- 
pressed in  the  writing ;  and  an  implied  contract  to  pay  over 
the  money  collected,  to  the  plaintiff  His  contract  with  the 
Bank  was  independent  of  the  receipt,  for  the  receipt  oonsti- 
tated  no  contract  with  the  Bank.  His  contract  with  the 
Bank  wste  entirely  different ;  and,  in  the  absence  of  express 
stipulations,  amounted  to  an  undertaking  to  collect  with 
due  diligence  the  debts  ot  the  Bank  and  to  pay  over  the  mo- 
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ney  collected  on  each  paper,  or  evidence  of  debt,  as  he  re- 
ceived it  He  became  responsible  to  the  Bank  for  the  money 
collected  irrespective  of  the  form  of  the  receipt  given.  The 
Bank  did  not  have  the  custody  of  the  receipt  It  passed  to 
Bond,  the  assignee,  and  the  Bank  could  not  know  the  form 
of  the  receipt  given,  nor  in  what  manner  the  money  received 
had  been  collected,  nor  from  whom.  The  Bank  had  sued 
William  F.  Bond  in  two  cases,  returnable  to  the  same  term 
of  the  Court,  on  distinct  demands,  recovered  judgments  at  the 
succeeding  term,  had  executions  issued  on  both,  and  on  these 
executions  the  defendants'  intestate  collected  the  money  and 
transferred  the  execution  to  Joseph  Bond.  He  made  no  re- 
port to  the  Bank,  nor  did  he  pay  over  the  money.  It  was 
years  before  the  Bank  or  its  officers  discovered  that  the 
money  had  been  collected,  and  then,  it  was  not  discovered 
that  the  money  had  been  paid  to  him  on  both.  Suit  was 
instituted  against  his  administrators  for  the  recovery  of  the 
money  then  ascertained  to  have  been  collected,  returnable 
to  the  November  term,  1845,  of  the  Superior  Court  of  Bibb 
county.  Subsequently,  and  after  the  institution  of  the  suit, 
it  was  discovered  that  the  money  had  been  collected  on  both 
executions,  and  defendants  were  sued  for  that  collected 
on  the  one  not  sued  ior  before.  In  an  agency  like  that 
which  the  intestate  undertook,  the  collection  of  money  on 
each  case  is  a  cause  of  action,  on  which  an  action  for  mo- 
ney had  and  received  will  lie,  at  the  instance  of  the  princi- 
pal, and  the  mode  of  the  agent's  receipting  for  the  money  to 
the  persons  from  whom  he  collected  it,  cannot  relieve  him 
from  his  liability.  If  the  plaintiff  were  to  sue  him  in  several 
suits  on  distinct  causes  of  action  for  money  collected  from 
different  persons,  or  from  the  same  person  on  different  con- 
tracts or  debts,  the  defendant  might  ccmipel  him  to  consoli- 
date, at  the  discretion  of  the  Court,  and  to  pay  the  costs  on 
all  the  suits  but  one.  1.  CkUty^s  Pleading  M^  ;  Cunock  vs. 
Gnndry,  Ut  ChiUtj^s  Rep.  709,  note. 
In  the  above  reported  case,  there  was  no  consoUdation, 
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bttt^at  the  suggestion  of  the  Court,  the  panies  consented  that 
all  the  notes  sued  on  in  ninetjr-eight  counts,  dwuld  be  gi^en 
in  evidence  under  the  count  on  an  account  stated.  There  is 
no  case  where  a  plaintiff  has  sued  on  two  different  causes  of 
action,  in  two  distinct  suits,  which  might  have  be^i  joined, 
and  which  the  Court  would  have  ordered  to  be  ccmsoUdated 
if  a  rule  had  been  moved,  that  he  has  been  hekl  to  be  barred 
in  the  one,  after  a  recovery  in  the  othen  It  is,  at  most,  a 
matler  of  discretion  with  the  Court  to  consolidate.  It  will 
always  do  it  to  prevent  injustice  and  oppression*  But  the 
question  here,  is  not  one  of  ccmsolidation,  but  whether  the 
subject  matter  of  the  two  suits  constituted  but  one  cause  of 
action  in  favor  of  the  plaintiff  We  are  of  opinion  that  the 
plaintiff  h&d  a  right  to^sue  the  defendants  as  soon  as  it  was 
discovered  that  theii^ntestate  had  collected  the  money  on  one 
asectttion*  If  it  had  been  known  that  both  had  been  coUec- 
ted,  suit  might  have  been  brought  on  each,  but  the  Court  in 
the  exearcise  of  its  power,  would  have  compelled  the  plaintiff 
to  consolidate.  We  cannot  recognize  the  principle,  that  an 
agent  may  collect  the|[money  of  his  principal,  and  by  a  con- 
solidation in  one  receipt  to  the  debtor,  of  the  amount  coUec- 
ted  on  several  distinct  debts,  deprive  him  of  his  property,  if 
he  abuses  his  legal  right  of  suing  in  several  actions,  when  ' 
he  might  have  recovered  all  in  one  suit 

The  case  of  Smith  vs.  Jones^  16  Johns.  Sep.  l^d,  is  the 
case  of  a  suit  on  ai!i  indivisible  contract  There  was  bat 
one  contract  The  plaintiff  sold  theydefendam  three  barrels 
of  potash.  Instead  of  suing  for  the  three,  he  sued  for  one 
only  in  one  action,  and  brought  suit  for  the  other  two  in  a 
different  action,  The  Court  held  that  the  contract  being  one 
and  entire,  did  not  admit  of  division.  The  principle  of  this 
•aase  may,  I  think,  be  traced  back  to  an  ancient  English  sia« 
tute.  But  that  does  not  matter.  It  has  no  application  to  the 
.case  be&>re  ua 

Every  general  agent .  acts,  we  may  si^,  undor  a  special 
.contract  of  agency  to  attend  with  diligeoce  and  fidelity  to 
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erery  matter  eoming  widiin  his  agency.  Hm  is  a  contract 
which  will  cover  his  entire  undertaking.  But,  so  to  speak, 
there  are  sub-liabilities,  and  if  such  an  agent  collects  money 
that  he  does  not  account  for,  he  may  be  sued  after  a  reason- 
able time,  without  an  express  promise  to  pay ;  for  the  law 
implies  a  promise  to  pay  as  soon  as  he  receives  the  money ; 
under  one  contract  of  agency  there  may  be  any  number  of 
suits  against  him  for  moneys  collected  by  him,  and  at  the 
close  of  all,  he  may  be  called  to  a  general  account ;  and  in 
that  case,  that  there  have  been  other  suits  will  not  avail  him, 
except  so  far  as  there  have  been  recoveries  against  hiuL  If 
the  defendants'  intestate  had  been  called  to  account  in  Chan- 
eery  for  his  entire  agency  for  this  Bank,  he  certainly  could 
Bot  have  defended  himself  by  proof  that,  although  he  had 
collected  the  entire  principal  and  interest  on  the  executions, 
he  had  been  sued  in  a  Court  of  law  for  the  amount  collected 
on  one  which  had  been  recovered  and  paid.  There  was 
error  in  the  refusal  of  the  Court  to  give  this  request  in  charge. 

Judgment  reversed 


No.  63. — Henry  D.  Darden,   plaintiff  in  error,  vs.  John 
Banks  and  James  M.  Chambers,  defendants  in  error. 

Tke  PJflAters  &  Mechanics  Baak  of  Goliuabus  isftued  certificate  of  depout, 

of  one  of  which,  the  following  is  in  substance,  a  copy: 

« 

<^John  Peabody  has  deposited  to  the  credit  of  D.  McDougald,  $6,325,  which 
Will  be  paid  to  bis  order  on  return  of  this  certificate,  in  ctirrent  bank  notes.** 

Mrid^  that  this  certificate  was  issued  in  violation  of  the  second  section  of  th« 
•et  cf  1837,  tQ  maJcfr  pfinal  the  issuing  dee.,  of  bank  hOU  6cc.,  payable  in  any 
thing  but  gold  and  silver  coin,  and  was,  therefore,  void. 

Debt,  in  Muscogee  Stiperior  Court    Decision  on  demurrer 
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bff  his  Honor  Edmuhd  H.  Wobbiu.,  presiding  Judge.    No- 
vember Term,  1856. 

This  was  an'action  brought  by  the  plaintiff  in  error,  Henry 
D.  Darden,  against  the  defendants  in  error,  Banks  and 
Chambers,  as  the  surviving  directors  of  the  Planters  &  Me- 
chanics Bank  of  Columbus,  on  two  certificates  of  deposit, 
of  one  of  which,  the  following  is  a  copy,  the  other  differing 
only  in  date  and  amount: 

(S6,325  00.)  '^  Planters  &  Mechanics  Bank, 

Columbus,  Georgia,  Sept  15th,  1841. 
John  Peabody  has  deposited  to  the  credit  of  D.  McDou- 
gald,  six  thousand  three  hundred  and  twenty-five  dollars, 
which  will  be  paid  to  his  order  on  return  of  this  certificate 
in  current  notes. 

(Signed.)  M.  ROBERTSON,  Caskier.'' 

And  endorsed  by  McDougald  to  Darden  without  recourse. 

There  were  several  counts  in  the  declaration,  each  ally- 
ing in  substance  the  making  and  delivery  of  the  certificates 
above  referred  to  by  the  bank ;  their  endorsement  to  Darden ; 
the  presentation  of  them  to  the  bank  for  payment  $  its  refusal 
to  pay  them,  and  their  protest  for  non-pajrment    The  decla*^ 
ration  also  allied  that  defendants  in  error  were  the  surviv- 
ing members  of  the  Board  of  Directors  at  the  dates  of  said 
certificates ;  that  at  those  dates  the  capital  stock  of  said  bank 
actually  paid  in,  in  specie,  over  and  above  the  amount  of 
specie  actually  deposited  in  the  vaults  for  safe  keeping,  was 
fiftyjthousand  dollars  and  no  more ;  and  that  the  total  amount 
of  debts^which  the  said  corporation  then  and  there  owed^  by 
bond,  bill,  note  or  other  security,  amounted  to  the  sum  of 
five  hundred  thousand  dollars,  being  an  excess  of  three  hun- 
dred and  fifty  thousand  dollars  due  by  bond,  bill,  note  or 
other  ^eeurity,  over  three  times  the  amount  of  capital  stock 
actually  paid  in ;  and  that  by  reason  of  the  violation  of  the 
fourth  section  of  the  charter  of  said  bank,  said  surviving  di- 
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rectors^  under  whose  administration  this  excess  occurred, 
were  liable  to,  and  owed  the  plaintiff  in  error  said  sums  of 
money  in  said  certificates  specified. 

To  this  declaration  the  defendants  in  error  demurred* 
The  Court  sustained  the  demurrer  and  dismissed  the  case, 
and  this  decision  of  the  Court  is  assigned  as  error. 

R.  J.  Moses  ;  and  J.  Johnson,  for  plaintiff  in  error. 

H.  Holt  ;  and  S.  Jones,  for  defendants  in  error. 

By  the  Court. — Bbnnino,  J.  delivering  the  opinion. 

« 

Were  the  certificates  of  deposit  within  the  second  section 
of  the  Act  of  1837,  to  make  penal  the  issuing  &c.  of  bank 
bills  &C.,  payable  at  more  than  three  days  after  date,  or  pay- 
able in  any  other  manner,  or  with  any  other  thing  than 
gold  or  silver  coin  ?  if  they  were,  there  can  be  little  doubt 
that  the  demurrer  was  properly  sustained.     Cobb  Dig.^  102. 

The  second  section  of  the  act  is  as  follows :  the  parts  that, 
in  the  opinion  of  this  Court,  are  to  be  implied,  being  put  in 
brackets. 

^From  and  after  the  passage  of  this  act,  it  shall  not  be  law- 
ful for  any  bank  or  other  corporation  in  this  State,  or  any 
President,  Cashier,  Teller,  Clerk  or  any  other  officer  or  agent 
of  any  bank  or  other  corporation  in  this  State  or  elsewhere, 
or  for  any  person  or  persons  acting  as  an  officer  or  officers, 
agent  or  agents,  of  any  bank  or  other  corporation  in  this 
State  or  elsewhere,  to  pay  away  or  tender  in  payment,  emit, 
issue,  pass  or  circulate  any  bank  bill,  note,  ticket,  check, 
dnUft,  receipt,  instrument  under  seal,  or  chose  in  action,  intend- 
ed, fitted,  or  designed  for  circulation,  instead  or  in  character  of 
either.''  [That  is,  or  chose  in  action,  intended,  fitted,  or  de- 
signed for  circulation  instead  or  in  character  of  a  bank  bill, 
note,  ticket,  check,  draft,  receipt,  or  instrument  under  seal,]  ^^or" 
[to  pay  away  &c.,]  ^any  promise,  to  pay  or  to  do  anything  what- 
evefy  in  writing,  to  be  used,  or  intended  to  be  used,  as  paper 
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money,  which  [bank  bill,  note,  tieket,  check,  draft,  leceipt, 
instrument  nnder  seal,  or  chose  in  action,  or  prmnises  to  pay 
or  to  do  anything  whatever,  in  writing,]  **may  be  payable  or 
redeemable  in  any  other  manner,  or  in  any  other  thing  than 
with  gold  and  silver  coin,  at  the  standard  value  thereof,  ac- 
cording to  the  laws  of  the  land,  under  the  penalty  of  one 
thousand  dollars  for  each  and  every  violation  of  any  of  the 
provisions  or  true  intent  and  meaning  of  this  act" 

Any  chose  in  action  that  is  intended,  fitted,  or  designed, 
for  circulation,  instead,  or  in  character,  of  a  ''bank  bill,  note, 
ticket,  check,  draft,  receipt,  or  instrument  under  seal,''  which 
chose  in  action,  may  be  payable  ''in  any  other  manner,  or 
in  any  other  thing  than  with  gold  and  silver  coin,"  is  there- 
fore within  this  section. 

A  chose  in  action  made  by  a  bank,  that  is  negotiable,  is 
fitted,  if  not  intended  and  designed  for  circulation,  and  for 
circulation  in  the  stead  of,  or  in  the  character  of,  a  bank  bill, 
note,  draft,  &c.,  made  by  the  bank.  Especially  is  this  so,  if 
the  chose  in  action  be,  in  every  essential  particular,  nothing 
but  a  "note'*  of  the  bank. 

And  such  a  chose  in  action,  if  payable  in  "current  notes," 
is  payable  in  "another  manner,"  and  in  "another  thing  than 
with  gold  and  silver  coin." 

Therefore  such  a  chose  in  action  is  within  the  section. 

But  the  certificates  were  such  choses  in  action ;  they  were 
negotiable,  being  made  payable  to  the  order  of  D.  McDdugald. 
They  were,  in  every  essential  particular,  but  the  pfomissorf 
notes  of  the  bank ;  they  contained  a  consideration  and  a 
promise ;  they  were  payable  in  "current  notes." 

We*  think,  therefore,  that  they  were  within  the  section, 
and  consequently,  that  the  judgment  of  the  Court  belbw,  si»- 
tWning  the  deriiunrer^  was  right. 

■\  Judgment  afiLrmed 


i 
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Na  64.^ — Crarlxs  Maktut,  plaiotiff  in  enor,  nk  William 
Andcrson,  et  aL,  defendants  in  error. 

[1.]  To  entitle  a  party  to  a  continuance  on  the  grounds  that  a  commission  to  take 
depositions  had  not  been  returned ;  and  that  a  party  plaintiff*  had  not  answer- 
ed  intenogalories  proponnded  to  him,  he  must  in  the  first  case  show  due  dil- 
igence in  obtaining  a  commission  and  Ibrwnxding  the  interrogatories  for  eie* 
ctttion ;  and  in  the  last,  that  he  had  complied  with  the  statutes  to  compel  dis- 
coreries  at  law. 

[2.]  The  non-production  of  proof  on  the  part  of  the  plaintiff  to  support  certain 
demiaes  in  the  declarttioa,  is  not  auiBcient,  of  itself,  to  authorize  the  striking 
them  from  the  declaration. 

[3.]  A  grant  cannot  be  collaterally  impeached  and  set  aside  by  proof,  Ihnt  it  issu* 
ed  through  mistake  to  the  wrong  person. 

[4.]  Certificates  of  public  officers  cannot  prove  a  fact ;  they  can  only  authenti- 
cate papers  and  records  attached  to  their  offices. 

[5.]  Facts  communicated  by  a  client  to  his  attorney  during  the  existence  of 
the  relation  of  attorney  and  client,  cannot  be  given  in  evidence ;  but  the  at« 
tomey  may  be  compelled  to  answer  whether  the  party  he  represents  be  fic- 
titious. 

[6.]  Proof  by  witnesses  that  they  never  knew  or  heard  of  a  particular  person  is 
no  proof  of  the  non-existence  or  death  of  that  person. 

[7.]  Charge  of  the  Court  to  the  jury  that  "they  must  find  for  the  plaintiC  is 
a  strong  expression  of  the  opinion  of  the  Court  on  the  facts,  and  is  error. 

Ejectment,  in  Calhoun  Superior  Court.  Tried  before  Judge 
Powers,  November  Term,  1856. 

This  was  an  action  of  ejectment  brought  by  John  Doe  on 
the  several  demises  of  William  Anderson,  Maria  Elizabeth 
Menriwether  and  Robert  C.  Robins,  against  Richard  Roe 
casual  ejector,  and  Charles  Martin  tenant  in  possession,  for 
the  recovery  of  lot  of  land  No.  86,  in  the  fourth  district  of 
Calhoun,  formerly  Early  county. 

Defendant  pleaded  the  general  issue.  Upon  the  case  be* 
ing  called,  he  moved  for  a  continuance  upon  two  grounds : 

1st  Because  the  coipmissiou  and  interrogatories  issued 
for  John  W.  Both  well,  a  witness  residing  in  Jefferson  county, 
had  not  been  returned ;  that  said  interrogatories  were  sent  by 
mail  by  his  attorney  to  the  Clerk  of  the  Superior  Court  of 
Calhoun  county  to  annex  a  commission  thereto,  about  the 
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15th  September.  That  owing,  it  is  supposed,  to  some  de- 
rangement in  the  mails,  they  were  not  returned  to  the  attor- 
ney at  Newton,  Baker  county,  until  about  two  weeks  before 
the  Court  They  were  then  forwarded  to  Jefferson  county 
for  execution,  and  for  some  cause  unknown,  had  not  been 
returned.  That  defendant  expected  to  prove  by  said  Both- 
well,  that  said  William  Anderson  was  a  fictitious  person,  or 
if  not,  was  not  then  in  life. 

2d.  Because  the  following  interrogatories  exhibited  to 
William  Anderson  and  Maria  Elizabeth  Merriwether,  lessors 
of  plaintiff,  had  not  been  answered,  although  service  of  the 
same  was  acknowledged  by  plaintiff^s  attorney,  2d  October, 
1856,  and  filed  in^office  18th  October,  1856,  more  than  30 
days  before  the  sitting  of  said  Court,  and  the  Clerk  instmct- 
ed  to  annex  a  commission  thereto. 

"Interrogatory  1st.  Was  not  and  is  not  the  paper  &c.,  pur- 
porting to  be  a  grant  from  the  State  of  Georgia,  and  under 
which  you  claim  title  to  lot  of  land  No.  86,  in  the  4th  dis- 
trict of  Early  county,  a  forgery,  and  have  you  or  either  of 
you,  bona  fide,  any  interest  in  or  to  the  said  lot  of  land,  and  if 
so,  what  interest,  and  how  acquired  ? 

Interrogatory  2d.  To  William  Anderson,  are  you  the 
drawer  of  said  lot,  or  was  not  some  other  person  the  draw- 
er, and  if  so,  who  was  ?  Was  said  lot  ever  granted  to  you, 
or  was  it  not  granted  to  another  person  of  the  same  name, 
or  another  name?  if  so,  describe  that  person,  and  state  if  he 
is  living  or  dead ;  if  dead,  when  he  died  and  where;  if  liv- 
ing, where  he  lives.  What  district  and  county  did  you  reside 
in  at  the  time  of  said  lottery  and  drawing,  and  at  the  time 
the  law  was  passed  authorizing  said  lottery  ?'' 

Annexed  to  said  interrogatories  was  the  following  notice 
to  Arthur  Hood,  Esq.,  plaintiff's  attorney : 

"Dear  Sib  : 

I  do  not  know  where  your  clients,the  witnesses  named,  re- 
side, if  living;  be  pleased  therefore  to  cross  the  annexed  inter- 
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rogatories^  and  inform  me  where  the  witnesses  lirey  if  living; 
or  if  you  cannot  or  will  not  do  this,  take  notice  that  I  will  file 
the  same  in  the  Clerk's  office  of  the  Superior  Court  of  Cal- 
houn county,  there  to  be  answered  by  the  witnesses.  Please 
cross  and  return  them.    Mail  them  to  Morgan,  and  oblige 

Yours,  &c. 

I  E.  BOWERS, 
Defendants'  Attorney. 
October  2d,  1856." 

The  Court  refused  the  motion  for  a  continuance,  and  or- 
dered the  case  on  to  trial. 

The  plaintiff  proved  the  locusj  and  that  defendant,  Martin, 
was  in  possession  of  the  lot  in  controversy,  and  offered  a 
plat  and  grant  from  the  State  to  William  Anderson,  of  Ab- 
bott's district,  Jefferson  county,  of  lot  of  land  containing  250 
acres,  situated  in  the  4th  district  of  Early  county,  and  dated 
I9th  day  of  March,  1821,  and  rested  his  case. 

Defendant's  attorney  moved  to  strike  from  the  declaration 
the  demises  of  Maria  E.  Merri wether  and  Robert  C.  Robins, 
as  no  title  or  interest  in  or  to  said  land  was  shown  in  them, 
which  motion  the  presiding  Judge  refused. 

Defendant  then  offered,  without  objection,  two  deeds,  one 
dated  6th  Januarj'',  1851,  from  James  B.  Brown,  of  Sumter 
county  to  West  H.  Kirksey,  of  Randolph  county,  conveying 
the  lot  in  dispute,  and  recorded  in  the  Clerk's  office  of  Early 
county,  15th  February,  1851 ;  the  other  dated  10th  August, 
1852,  from  said  Kirksey  to  Charles  Martin,  of  same  land,  and 
recorded  26th  April,  1853. 

Defendant  further  offered  in  evidence  the  followiixg  cer- 
tificates : 

"Surveyor  General's  Office, 

Milledgeville,  Ga.,  24th  Oct,  1856. 
I  hereby  certify  that  from  an  examination  of  the  records  in 
this  office  of  the  names  of  the  fortunate  drawers  of  the  coun- 
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ty  of  Jefferson  in  the  lottery  of  1820,  the  name  of  WilUam 
Anderson  does  not  appear. 

Given  nnder  my  hand  and  private  seal,  there  being  no 
seal  of  office 

JAMES  A.  GREEN,  [L.  &] 

Surveyor  General'* 

^  SSCRETART  OF  StATE's  OfFICE, 

Milledgeville,  Ga,,  Oct  23d,  1856. 
I  hereby  certify  that,  from  an  examination  of  the  original 
book>  containing  the  names  of  persons  residing  in  Abbott's 
district,  Jefferson  county,  entitled  to  draw  in  the  lottery  of 
1S80,  the  name  of  William  Anderson  does  not  appear. 

Given  under  my  hand  and  seal  of  office  the  day  and  year 
above  written. 

E.  P.  WATKIN8, 
[Seal]  Secretary  of  State*^ 


» 


To  which  counsel  for  plaintiff  objected,  because  the  effect 
of  each  of  said  certificates  was  to  attack  the  grant  from  the 
State.  The  Court  sustained  the  objection  and  ruled  out  the 
certificates. 

Defendant's  attorney  then  offered  the  following  certificate, 
viz: 

^SuRVETOB  General's  Ofugb, 

Milledgeville,  6a.,  Oct  24th,  1855. 
I  hereby  certify  that  firom  an  examination  of  the  recoids 
in  this  office,  it  appeara  that  lot  of  land  No.  86,  (eighty  six,) ' 
in- the  fiMurth  district  of  Early  county  was  drawn  to  the  name 
of  William  Adderton,  of  Abbott's  district,  Jefferson  county. 

JAMES  A.  GREEN, 
Surveyor  General" 

Counsel  for  plaintiffs  objected  to  its  introduction.  The 
Court  sustained  the  objection  and  repelled  the  certificatei 
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ttefendunt  jthiBD  proposed  to  sweax  Anbur  KoQdyplfii^tiff's 
attorney,  and  to  ask  him,  if  he  had  ever  had  any  co.mxmni- 
cation  with  William  Anderson,  lessor  of  plaintiff,,  anil  if  the 
relation  of  client  and  attorney  subsisted  then  or  had  any  pre- 
vious time  existed  between  him  and  the  said  William  An- 
derson, and  if  the  said  William  Anderson  had  any  interest 
in  the  said  land,  and  if  he  had  ever  given  him  any  instruc- 
tions to  sue,  and  if  he  was  not  a  fictitious  person,  and  if  he 
was  not  dead  ?  Which  questions  Mr.  Hood  declined  to  an- 
swer ;  and  the  Court  held  that  he  had  the  right  so  to  da 

Defendant  then  swore  one  Houston,  who  testified  that  he 
had  for  ten  years  past  resided  in  the  immediate  neighbor- 
hood of  the  land,  and  that  no,  such  person  as  William  An- 
derson had  within  that  time  been  seen  or  heard  of  in.  that 
part  of  the  country. 

Defendant  then  proved  by  another  witness  that  he  bad  long 
resided  in  Jefferson  county,  from  the  year  1829  for  ten  years, 
and  was  well  acquainted  throughout  the  county,  and  that 
from  that  time  no  such  person  as  William  Anderson  had 
been  seen  there  by  him,  nor  had  he  heard  of  him.  That  he 
was  well  and  generally  acquainted  in  the  county  while  there, 
and  thinks  he  would  have  known  Anderson  if  there,  al- 
though it  is  possible  he  might  not  « 

The  Court  held  that  said  testimony  was  not  sufficient  to 
raise  the  presumption  of  the  death  of  Anderson. 

Defendant  then  offered  in  evidence  the  admission  made 
by  plaintiff's  attorney  on  a  former  trial,  that  Maria  Elizabeth 
Merri wether  was  dead  at  the  commencement  of  this  suit 

Defendant  then  moved  the  Court  to  rule  out  the  grant  of- 
fered in  evidence  by  plaintiff,  on  the  grounds  of  uncertainty 
apparent  on  its  face  ;  which  motion  the  Court  refused. 

The  evidence  being  closed,  the  Court  charged  the  jury  to 
find  for  the  plaintiff,  stating  in  words  ^  that  they  must  find 
for  the  plaintiff"  To  all  which  rulings,  decisions  and  char- 
ges, defendant  excepts : 

VOL.  XXI.      20 
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l8t  Because  the  Court  erred  in  refusing  the  motion  for  a 
oontinuanoe. 

2d.  Because  the  Court  erred  in  ruling  out  the  certificates 
of  the  Surveyor  General  and  Secretary  of  State,  and  not 
admitting  the  same  as  evidence. 

3d.  Because  the  Court  erred  in  determining  upon  the  suf- 
ficiency of  the  testimony  of  the  witnesses  Houston  and  — -* 
offered  to  prove  the  death  of  Anderson,  and  that  he  was  a 
fictitious  person. 

4th.  Because  the  Court  erred  in  holding  that  Hood,  plain- 
tiff's attorney,  had  the  right  to  refuse  to  answer  the  questions 
propounded  to  him. 

5th.  Because  the  Court  erred  in  refusing  to  strike  out  the  de- 
mises of  Merriwether  and  Rohins. 

6th.  Because  the  Court  erred  in  not  ruling  out,  on  defen- 
dant's motion,  the  grant  offered  by  plaintiff 

7th.  Because  the  Court  erred  in  its  charge  to  the  jury. 

Clabk,  for  plaintiff  in  error. 

Hood  ;  and  Hill,  for  defendants  in  error. 

Bjf  the  Court, — McDonald,  J.  delivering  the  opinion. 

• 

[1.]  The  judgment  of  the  Court  overruling  the  metioB 
for  a  continuance,  we  affirm.  No  diligence  was  used  to  pro- 
cure the  evidence  jf  J^hn  W.  Bothwell.  The  counsel  trans- 
mitted interrogatories  by  mail  to  the  Clerk  for  a  commissioa 
He  looked  after  them  no  further,  and  it  was  about  two 
months  before  they  were  returned  to  him.  He  received 
them  about  two  weeks  before  Court  He  then  sent  them,  by 
mail,  to  Jefferson  county  for  execution,  and  they  had  not 
been  returned. 

The  terms  of  the  statutes  to  enable  parties  to  obtain  dis- 
coveries at  law  from  the  opposite  party  were  not  complied 
with,  and  the  plaintiffs  were  not  bound  to  answer. 
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[&}  The  motion  of  defendant's  counsel  to  strike  out  two 
demises  in  the  plaintiffs  declaration,  one  from  Merriwetfier 
and  the  other  from  Robins,  on  the  ground,  solely,  that  no- 
evidence  had  been  submitted  to  the  Ck>art  or  jury  to  prove  a 
title  or  interest  in  them,  or  either  of  them,  in  and  to  the  tract 
of  land  sued  for,  was  properly  OTemiled  by  the  circuit  Judge. 
The  action  of  ejectment  is  a  fiction.  John  Doe  is  the  plain- 
tri^  and  his  name  is  used  by  the  claimant  for  the  purpose  of 
recovering  possession  of  land  from  which  he  alleges  he  has 
been  ousted.  Fictitious  leases  are  executed,  or  confessed  to 
have  been  executed,  from  the  claimant  and  persons  fit>m 
whom  he  bona  fide  claims  title,  to  John  Doe,  and  the  titiea 
held  by  these  lessors  are  submitted  in  evidence  to  the  Court 
and  jury  to  prove  title  in  the  lessors,  as  authority  to  lease. 

If  a  sufficient  title  is  shown  in  one  of  the  lessors  to  au- 
thorize a  recovery,  the  mere  non-production  of  proof,  title,  or 
authority  from  the  other  lessors  is  not  sufficient  to  warrant 
the  Court  to  strike  out  the  leases  or  demises.  It  might  be 
different,  if  amotion  to  strike  out  were  prodicatod  on  evidence 
to  show  that  the  plaintiff  had  laid  demises,  without  any  kind 
of  authority,  express  or  implied,  from  persons  holding  a  good 
tide,  for  the  purpose  of  supporting  a  forged  or  a  fraudulent 
title,  on  which  he  might  not  be  able  otherwise  to  recover. 
Doe  ex  dem.  Hurst  and  others  vs.  Clifton  4  J^d.  fy  EL  809, 
31  Eng.  C.  L.  Rqih  136.  Oii  the  trial  of  ejectments,  on  seve- 
ral demises,  we  will  remark  that  the  Court  might,  with  much 
propriety,  charge  the  jury  to  specify  in  their  verdict  the  de- 
mises on  which  they  predicate  their  finding,  if  they  find  for 
the  plaintiff.  Sometimes  several  persons  have  distinct  inte- 
rests in  the  premises  sued  for,  and  in  all  such  caso^  there 
should  be  several  demises.  Tenants  in  common  should  lay 
several  demises ;  joint  tenants  may  lay  one  or  several  demi- 
ses at  their  election.  Tidd?s  Prac.  1005.  There  are  au- 
thorities, and  the  most  approved,  that  joint  tenants  should 
always  lay  a  joint  demise.    The  special  finding  we  have  sug- 
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gosted  above  is  neceasaiy  in  some  cMes,  and  mighty  in  all 
cases,  prevent  confusion  in  executing  writs  of  posaesaiim. 

[3.]  The  certificates  of  the  several  officeiB  of  the  S(Me^. ten- 
dered in  evideneev  were  olBfezed  to  establish  the  fact  t)u^  the 
yant  for  the  tract  of  land  sued  for  was  issued,  by  some 
aiaanS)  to  the  wrong  person.  They  piove  that  thss  ttract  of 
land  was  drawn  in  the  land  lottery,  and  that  it  wi|$  not 
^awn  to  a  fictitious  name,  and  that  the  drawing  was  liqgaL 
The  difficulty  arose  afterwards.  The  grant  offered  in  evi- 
dence was  to  William  Anderson,  and  the  proof  of  the  fiM^ 
proposed  to  be  made  by  the  certificates  cannot  divest  him  of 
his  title,  and  could  not  affect  bona  fidt  purchasers  claiming 
through  him. 

[4.]  But  the  certificates  themselves  are  inadmissible  on 
another  ground.  They  certify  to  facts,  or  to  the  non-existence 
of  a  name  in  a  particular  relation  in  the  oifices  which  they 
»  hold  They  have  certified  to  no  copy  or  transcript  of  any  re- 
cord, document^or  paper  of  file  in  the  offices  under  their  con- 
trol. The  laws  on  this  subject  have  reference  to  c^tificates  of 
officers,  authenticating  files,  or  records  &c.  attached  or  belong- 
ing to  public  offices,  and  not  to  facts,  for  both  statutes  on  this 
subject  contain  provisos  that  the  Court  may  require  the 
production  of  the  originals  certified  to.  To  mere  &ct$  an 
escparte  dq^oeUion  is  not  admissible,  and  the  statute  does 
not  make  an  exparte  certificate  of  a  fact  admissible. 

[5.]  The  defendants' counsel  then  swore.  Arthw  fiood, 
Esq.,  plaintifi^'s  attorney,  and  propounded  the  questions  to 
him  set  forth  in  tKe  stat^nent  of  &iots  in  this  case,  which 
he  declined  answering,  and  the  Court  sustained  hia  refusal. 
An  attorney  at  law  is  protected  from  answering  to  facts  which 
came  to  his  knowledge  by  the  confiidential  disclosures  of  his 
client,  during  the  relation  of  attorney  and  client  It  is  the 
privilege  of  the  client ;  but  he  is  bound  fee  disclose  the  name 
of  his  client  That  disclosure  involves  no  breach  of  profes- 
sional oonfidenoa    Levy  «a  Pope^  1  Mwidy^  MaHm  410, 
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Z2dSng*  Com,  L.  Rep,  343.  Chirac  vs.  Reeintcher^  1 1  fFheaf. 
Rep.  294.  But  if  Anderson  was  a  fictitious  person,  there 
coald  be  no  such  relation  or  confidence.  Me  certainly  could 
answer  as  to  that  But  he  was  asked  if  Anderson  had  any 
interest  in  the  land.  Whether  he  had  or  not.  Hood's  knoi«rt« 
edge,  ifhebe  a  real  person,  must  have  been  derived  fipom  him, 
and  he  could  not  be  compelled  to  give  his  opinion  or  judg- 
ment on  his  client's  title.  11  Wheatf^n's  Rep.2%5.  He  ought 
to  have  been  required  to  answer  all  the  question,  except  that 
which  required  of  him  his  opinion  of  Anderson's  interest  in 
the  land,  provided,  by  his  answers  to  the  other  questions,  it 
appeared  that  Anderson  was,  in  fact,  his  client  If  he  was 
not,  the  admissibility  of  the  evidence  would  depend  on  other 
principles. 

[6.]  The  testimony  given  to  support  the  suggestion  of  the 
death  of  Anderson  was  insufficient  for  that  purpose.  The 
two  witnesses  who  testified  never  knew  him,  had  never 
se^i  him  or  tieard  of  him.  So  &r  as  their  knowledge  or  evi^- 
dence  extended/no  such  person  had  ever  existed.  The  death 
of  a  person  necessarily  implies  that  that  person  once  had  an 
existence,  and  the  death  cannot  be  established  by  the  evi- 
dence of  witnesses  who  never  heard  of  him,  as  a  living  per- 
son, or  of  his  death. 

[7.]  We  consider  the  charge  of  the  Court  to  find  for  the  plain- 
tiff, as  a  strong  expression  of  the  opinion  of  the  Court  on  the 
faetffofthe  case,  and  the  peremptory  terms  of  the  act  of  1850 
leave  no  discretion  with  the  Court  That  act  pronounces  it 
error. 

,  Judgment  reversed. 
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No.  65. — Jacob  Skipper,  plaintiff  iu  error,  vs,  James  Johk- 

soN,  defendant  in  error. 

In  an  action  for  the  price  of  a  horse,  the  defendant  pleaded  a  breach  of  the 
-warranty  of  soundness  of  the  horse,  in  the  form  of  a  plea  of  total  Aflote  o^ 
^ooaaideratioa,  and  aUio  in  the  tem  of  a  plea  of  partial  failure  of  eonaklen- 
tion.    There  was  evidence  that  might  be  applicable  to  either  plea. 

The  charge  of  the  Court  was  such  as  to  exclude  the  jury  from  the  considera- 
tion of  the  plea  of  a  partial  failure  of  oonatderation. 

Hdd,  that  the  charge  waa  emmeoiM. 

Complaint  on  due  bill,  in  Bibb  Superior  Court  Tried  be- 
fore Judge  Allen,  Norember  Term,  1856. 

Rule  Nisi,  and  motion  for  new  trial 

James  Johnson  the  plaintiff  below  brought  his  action 
against  Jacob  Skipper  for  the  recovery  of  a  due  biU,  for  seyen- 
ty-five  dollars. 

Defendant  pleaded  failure  of  consideration,  in  this,  that 
said  due  bill  was  giren  as  part  of  the  price  of  a  mare  swap- 
ped by  plaintiff  to  him,  warranted  to  be  sound,  and  that  said 
mare  was  unsound  and  worthless :  Also  the  same  facts  by 
way  of  partial  failure  of  consideration.^ 

Plaintiff  read  the  due  bill  and  closed. 

Evidence  for  defendant 

Lewis  S.  •Sraut,  saw  the  mare  some  short  time  afker  the 
trade,  and  she  was  then  lame  and  unsound. 

Littlebury  Clarke^  saw  the  mare  on  the  day  of  the  trade, 
she  was  then  a  very  fine  looking  animal ;  saw  her  a  few 
days  afterwards,  she  then  appeared  to  have  something  the 
matter  with  her,  seemed  to  be  lame :  knew  the  mule  that 
defendant  gave  in  part  pay  for  the  mare,  it  was  young  and 
worth  from  jill25  to  j|150.  Heard  that  defendant  had  taken 
the  mare  to  Alabama ;  he  used  her  some,  do'nt  know  how 
much.  Did  not  bring  the  mare  back  with  him  from  AMni* 
ma ;  he  left  her  there  and  she  was  brought  back  afterwards. 
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Def«ndftnt  seemed  mnxious  to  get  the  mare  from  pUinliff  for 
a  brood  mara 

Daniel  Skipper  examined  by  interrogatoriesy  says  he  was 
present  at  the  trade ;  defendant  gave  a  young  mule  and  this 
due  bill,  for  075,  for  the  mare ;  plaintiff  said  she  was  sound 
as  fiff  as  he  knew,  and  he  had  known  her  long  enough  to 
know  that  she  was  sound ;  don't  know  that  the  mare  was 
unsound  at  the  time  of  the  trade,  but  she  became  worthless 
as  soon  as  she  was  put  to  work ;  knows  that  she  was  wm^ 
wanted  to  defendant 

Plaintiff  in  reply. 

James  V.  Greeny  was  called  on  to  examine  the  mare  after 
the  trade.  Skipper  complained  that  she  was  unsound ;  I 
examined  her  and  considered  her  sound ;  she  was  worth  075 
more  than  the  mule  he  gave  in  exchange  for  her ;  she  had 
no  wnnnejf ;  means  if  she  was  sound  she  would  be  worth 
#75  more  than  the  mule. 

Samuel  Compton,  belieres  the  mare  to  be  worth  fifty  dol- 
lars more  than  the  mule;  was  called  on  to  examine  her  with 
Mr.  Green ;  she  had  no  swinnej/y  and  was  perfectly  sound ; 
have  been  much  engaged  about  horses  and  have  some  skill 
in  detecting  their  diseases ;  never  saw  the  mare  since  I  ex- 
amined her;  reside  in  Montgomery,  Alabama,  and  am  en- 
g^[ed  in  a  livery  stable. 

The  presiding  Judge  charged  the  jury,  that  on  production 
of  the  due  bill,  plaintiff  was  prima  fade  entitled  to  recover. 
If  you  believe  firom  the  evidence  that  the  mare  was  worthless 
at  the  time  of  the  trade,  that  is^  that  the  consideration  given 
for  the  due  bill  failed,  you  will  find  for  the  defendant,  other- 
wise you  will  find  for  the  plaintiff 

The  jury  found  for  the  plaintiff  the  amount  of  the  due 
bill  and  cost  of  suit 

Defendant  moved  for  a  new  trial,  because  the  verdict  was 
against  the  evidence  and  against  law  and  justice ;  and  because 
the  chaige  was  contrary  to  law. 
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CabinenY*.  OnMrftrd  tud-wife. 

The  iiMioli  fi>r  newifriail  was  reftHMd,  asid  thersopon  d(^ 
fendant  excepted. 

Stubbs,  HiLi.  &  Tracy,  for  plaintifi  in  erzoi. 
E.  A.  &  J.  A.  Nbsbit,  for  defendant  in  error. 

By  the  Court — ^Bennino  J.  delivering  the  opinion. 

Thcfre  was  a  plea  of  partial,  as  well  as  one  of  total,  (kilure 
of  consideration. 

The  evidence  was  such  as  was  applicable  to  both  pleas. 

Yet  the  charge  of  the  Court  was  obviously  such  as  to  ex- 
clude the  jury  from  the  consideration  of  the  plea  of  a  par- 
tial failure  of  consideration. 

We  think,  therefore,  that  the  charge  in  so  far  as  it  did  this, 
was  erroneous. 

Consequently  we  think  that  there  ought  to  be  a  new  trial 
in  the  case. 

A  new  trial  having  to  be  granted  on  this  ground,  it  is  need- 
less to  consider  the  oth^r  grounds,  relating,  as  they  do,  to  the 
sufficiency  of  the  evidence  to  support  the  verdict 

Judgment  Te^rerMd. 


No.  OG.'— EitBBlDOB  6.  CABiif  BS8,  ptainliff  in  eifior^  tiv»  Jahss 
fi.  Cbawfobd  and  Wikb,  defendatils  in  error. 

In  Equity,  in  Bibb   Superior  Court    Decision  by  Judge 
PowBBs,  September  Term,  1856. 

IVfkrshalling  Securities,  and  Injunction. 

This  bill  was  filed  by  James  It  Crawfttxl  and  MteliNk  i 
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hismAy  fonnerly  MaidM  J.  B«U,  against  Alkn  Stttton^tke 
secttfity  of  lames  Bell^  deceased,  the  late  guaidian  of  said 
Maftha,  and  otbeis,  eieditors  of  said  Allen  Sutton. 

The  btU  alleges  that  Mrs.  Crawford  vras  enticed  to  an  es* 
tale  under  the  will  of  her  grandfather,  which  came  into  the 
hands  of  said  James  Bell,  who  was  appointed  her  guardian, 
with  said  Allen  Sutton  as  his  security.  That  the  only  negro 
belonging  to  her,  was,  by  an  order  of  the  Court  of  Ordinaryi 
sold  by  her  guardian ;  and  the  proceeds  of  sale,  together  with 
all  the  money  and  funds  belonging  to  her,  in  his  hands,  was 
invested  and  laid  out  in  erecting  and  furnishing  a  hotel  in 
the  town  of  Oglethorpe,  the  legal  title  to  which  is  in  said 
Sutton,  and  claimed  by  him  as  his  own. 

That  Bell  died  about  the  1st  of  March,  1853,  insolvent; 
and  Sutton  his  security  is  likewise  hopelessly  insolvent 

That  all  the  estate  and  funds  belonging  to  said  Martha, 
in  the  hands  of  her  guardian,  came  into  the  possession  of 
Sutton,  his  security ;  and  complainants  claim  that  they  are 
entitled  to  have  so  much  of  Sutton's  property,  as  is  necessa- 
ry to  pay  off  and  discharge  their  demands,  appropriated 
thereto,  in  preference  to  his  other  creditors. 

The  Chancellor  ordered  an  injunction,  and  the  same  was 
issued  and  served. 

Elbridge  G.  CabinesSj  one  of  the  defendants  enjoined,  put 
in  his  answer,  stating  that  he  knew  nothing  of  the  charges 
and  allegations  contained  in  the  bill,  except  those  in  relation 
to  himself:  that  he  is  a  judgment  creditor  of  said  Sntton  and 
is  desirous  and  anxious  to  collect  the  amount  due  to  him ; 
said  Sutton  purchased  from  defendant  two  lots  in  the  town 
of  Oglethorpe,  for  the  price  of  0650,  and  he  gave  to  him 
his  bond  for  titles  to  be  executed  upon  the  payment  of  the 
purchase  money;  that  defendant  has  obtained  judgment 
against  said  Sutton  for  the  balance  due  on  said  purchase,  a 
part  having  been  paid ;  that  he  has  a  lien  upon  said  lots 
prior  and  paramount  to  all  others,  and  prays  to  be  hence  dis- 
chafed. 
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Upon  the  filing  of  said  answer,  defendants'  oqunsel  idot- 
ed  to  dissolve  the  injunction  as  to  him ;  and  after  hearing  ar- 
gument, the  Court  overruled  said  motion,  and  ordered  the 
injmnction  to  be  retained  till  the  hearing ;  and  defendant  sac- 
excepted. 

Cook  &  Montfobo,  for  plaintiff  in  error. 

E.  H.  Allek,  for  defendants  in  error. 

By  the  CourU — ^Bbkniho,  J.  delivering  the  opinion. 

On  the  hearing  of  this  case,  the  Court  intimating  an  opin- 
ion that  there  was  no  equity  in  the  bill  as  against  Cabiness, 
further  than  the  right  of  the  complainants  to  obtain  from 
him  a  transfer  of  his^  fa$,  and  judgments,  by  paying  him 
what  was  due  thereon,  and  the  counsel  for  the  complainants 
thereupon  saying  that  they  would  be  satisfied  with  a  trans- 
fer on  those  terms,  and  the  counsel  for  Cabinets  expressing 
a  willingness  that  the  transfer  should  be  made  on  those  terms ; 
this  Court  made  in  substance  the  following  judgment,  viz : 
that  the  injunction  should  be  dissolved  as  to  Cabiness ;  but 
that  the  complainants  should  have  leave  to  pay  to  him 
the  amount  of  his^/oj.,  and  that  he  should  thereupon  trans- 
fer to  them  ihefi/M.  and  the  judgments  on  which  they  weie 
founded,  and  that  on  receiving  such  transfer,  they  should 
stand  in  his  place  with  respect  to  the  ^  /as:  and  judg- 
ments; and  that  if  he  should  refuse  to  receive  such  payment, 
and  make  such  transfer,  the  injunction  should  be  restored 


Na  67.— FiBi^n  &  Adams,  plaintiffs  in  error,  tw.   Ruth  E. 

Rxio,  defendant  in  error. 

[1.]  If  the  verdict  is  not  supported  by  the  evidence,  a  new  trial  will  be  gmated. 

[22.]  The  paniee  to  a  suit  are  not,  in  general,  admissible  as  witnesses  in  their 
own  ftvor. 
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Assumpsit,  from  Bibb  Superior  Court  Tried  before  Judge 
Alleit,  at  November  Tenn,  1856. 

This  was  an  action  by  Ruth  E.  Reid,  against  Field  Al  Ad« 
ams,  to  recover  three  thousand  five  hundred  and  fifty-five 
dollars  and  three  cents,  the  amount  allied  to  have  been  paid 
on  the  drafts  of  defendants,  drawn  on  cotton  and  paid  by 
plaintiff,  over  and  above  the  proceeds  of  the  cotton  forward^ 
ed,  as  per  account  rendered  and  annexed. 

Defendants  pleaded : 

1st  The  general  issue. 

Sd.  Payment 

3d.  That  the  cotton  was  sold  in  violation  of  orders,  and 
thereby  defendants  sustained  losa 

4th.  That  plaintiff  had  compromised  her  liability  to  the 
holders  of  the  drafts  by  paying  twenty-five  cents  in  the  dol- 
lar^ and  had  received  a  large  amount  thereon,  not  accounted 
for  to  defendants. 

Sth.  That  said  drafts  had  not  been  paid  by  plaintiff,  and 
were  still  open  against  defendants. 

6th.  Accord  and  satisfaction. 

Evidence  for  plaintiff: 

F.  A.  WtUmaUy  sworn :  The  account  of  03,513  95  is  cor- 
rect and  just,  and  due  as  it  stands  stated,  (witness  then  hav- 
ing in  his  hands  plaintiff^s  writ,  with  account  attached 
thereto.) 

I  say  it  is  due  as  stated,  I  am  certain  I  am  not  mistaken. 
(Drafts  specified  in  the  account  proven  and  admitted.) 

Cto98  Examined — Ruth  E.  Reid  never  received  any  of 
the  cotton  on  the  account  stated,  and  never  sold  any  of  it 
Witness  did  all  the  business.  It  is  not  usual  for  ladies  to 
attend  to  such  business.  All  the  cotton  was  not  sold  at  ma- 
turity of  the  bills.  The  lot  of  twenty-eight  and  seventy-one 
bales  were  shipped  to  E.  &  R.  R.  Graves,  New  York,  and  the 
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lot^^  «ighly«tlifee  bales  wem  shipped  to  Ellbon  &  Co.,  Phil^ 
adelphia.  And  all  the  balance  of  the  lot  respectively, 
were  sold  by  me  in  Savannah,  at  the  time  stated  in  the  ac- 
count sued  on,  and  for  the  prices  therein  stated,  and  I  gave 
defendants  credit  for  the  cotton  so  sold,  and  at  the  time  when 
sold ;  gave  them  credit  for  the  full  amount  of  sales  asatated 
in  the  account 

As  td  the  twenty-eight  and  seventy-one  bales,  I  shipped 
these  to  New  York  by  the  order  and  direction  of  defendants, 
to  E.  &  It  R.  Graves ;  and  when  I  shipped  said  two  lots,  I 
drew  on  them  for  the  full  amount  of  the  invoice  price  of  the 
cotton  drawn  on  me  for  said  two  lots,  twenty-eight  and  seven- 
ty-one bales,  and  added  thereto  the  freight,  charges  and  inci- 
dental expenses  of  the  cotton  to  Savannah.  The  house  of 
Graves  sold  the  two  lots  of  cotton.  I  received  the  account 
of  the  sales  by  letter,  and  transmitted  them  to  Field  &  Ad- 
am&  The  drafts  dmwn  on  E.  &  R  It  Graves,  were  disconu- 
ted  by  me  in  Savannah,  and  I  got  the  money  for  them.  |  And 
so  as  to  the  lot  of  eighty-three  bales  sent  to  Elibon  &  Co., 
Philadelphia.  Iwas  not  present  when  the  cotton,  was  sold 
in  New  York,  or  in  Philadelphia.  I  received  the  account 
of  sales  by  letter  from  E.  &  R.  R.  Graves,  and  from  Elibon 
&  Co.,  Philadelphia. 

[The  witness  was  not  permitted  to  testify  as  to  the  amount 
of -sales  in  New  York  or  Philadelphia,  because,  as  was  shown 
by  the  witness,  this  information  was  received  by  tetter,  and 
consequently  there  was  higher  evidence  of  it  than  his  testi- 
mony, and  the  Court  repelled  the  witness  as  to  amount  of 
sales  in  New  York  and  Philadelphia.]  So  as  to  the  eighty- 
three  bales  of  cdtton  sold  in  Philadelphia.  I  was  not  ptw- 
ent  at  the  sale.  Elibon  &  Co.  paid  the  draft  that  I  drew  on 
them.  They  have  the  draft  I  have  never  settled  with  Eli- 
bon &  Ca  There  is  a  running  unsettled  account  between 
Ruth£.  Reidand  Elibon  &  Ca 

Ruth  E.  Reid  failed  in  1851,  and  has  not  resumed  l>usi- 
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neas;  stiU  involved  aod  ins<>lvettt    She  had  mscIa  aeioiini^ 
ing  to  050,000,  and  owed  038,000,  when  she  failed 

I  received  by  mail  from  my  agent,  A.  R.  Ralston,  a  nole  of 
03,000  on  defendants,  having  twelve  months  to  run,  without 
interest  Ralston  had  authority  also  to  settle  with  R«  F. 
Ousley  and  C.  F.  Wheeler.  I  received  the  note  of  03,000 
from  Ralston,  and  in  a  few  days  thereafter,  transferred  it  to 
the  Planters  Bank.  - 1  never  returned  it  to  defendants  or 
offered  to  return  it  to  them.  I  never  told  C.  G.  Wheeler  or 
R  F.  Ousley  in  Savannah  or  in  Macon,  in  April  or  May, 
185i{,  or  at  either  place  at  any  time,  that  defendant  had  fully 
settled  with  plaintiff,  nor  that  Ralston,  had,  as  her  agent,  set- 
tled with  defendants.  I  might  have  told  one  or  both  of  them, 
that  defendant  had  settled  with  Ralston  for  the  ov^draws. 
Wheeler  had  made  overdraws, — ^had  drawn  drafts  and  got 
the  money,  and  had  not  shipped  the  cotton  to  me. 

Re*examined — Field  &  Adams  drew  on  me  for  more  cot- 
ton than  they  sent  to  meet  their  bills,  amounting  to  a  little 
more  than  02,800. 

About  six  months  before  suit  was  brought,  I  called  at  de- 
fendant's place  of  business,  in  Macon.  It  was  after  the 
Spring  Term  of  Bibb  Superior  Court.  Mr.  Fields  was  not  in. 
I  called  three  or  four  times  at  different  visits  to  Macon.  I 
saw  Mr.  Adams  and  left  the  account  current,  as  now  sued  on^ 
with  him.  He  made  no  objection  to  the  account  He  said 
he  must  sec  his  Senior  partner  about  it,  who  was  absent  in 
the  country.  He  made  no  objection  to  it  after  seeing  the 
original  Here  defendant's  counsel  asked  the  witness.  Well- 
man,  if  he  did  not  in  a  few  days  after  calling  on  Adams,  as 
above  testified,  receive  a  letter  signed  Field  &  Adams,  ad- 
dressed to  him  in  Savannah.  Plaintiff's  counsel  insiifted  that 
it  was  not  in  rebuttal,  but  permitted  defendant's  counsel  to 
reintroduce  the  witness,  Wellman,  as  plaintiff^s  witness. 
Wellman  then  said,  I  received  a  subpoena  duces  tecum 
on  08th  March  last,  1856,  to  produce  the  letter  inquired  of; 
I  never  received  any  such  letter  at  any  tima    I  received  all 
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letters  directed  to  me  as  agenf^  or  to  R  E.  Reid.  No  such 
letter  as  mentioned  was  ever  received.  I  liave  no  such  let* 
t^,  never  had. 

Testimony  for  defendants. 

Calvin  6.  WheeUry  sworn :  I  saw  A.  R  Ralston  about  the 
1st  of  Marchy  1851,  when  he  came  to  Macon,  as  agent  for 
plaintiff,  to  settle  with  defendants  and  witness,  and  R  F. 
Ousley.  I  had  repeated  conversations  with  him  about  the 
settlement  Ralston  told  me  I  could  make  a  better  settlement 
with  him,  than  I  could  if  I  let  it  stand  I  looked  over  my 
account  in  favor  of  plaintiff  and  found  it  incorrect  in  several 
particulars,  and  would  not  settle  the  account ;  and  because 
some  of  the  cotton  was  unsold.  I  saw  Ralston  on  Monday 
morning  after  he  had  settled  with  defendants.  He  told  me 
he  had  settled  that  morning  and  u^ed  that  as  a  reason  why 
I  should  settle  with  him,  Ralston.  I  never  made  any  over- 
draws on  Wellman — never.  I  sent  him  more  cotton  than 
the  proceeds  of  the  discounted  drafts  amounted  ta  Well* 
man  told  me  in  Savannah,  about  one  year  after  March  1851, 
say  in  April  or  May,  1852,  that  defendants  had  settled  their 
account  with  him,  and  complained  that  I  had  not  settled  at 
the  same  time  with  his  agent  Ralston. 

Robert  F.  Ouaky^  sworn :  I  saw  A.  R  Ralston  about  the 
1st  of  March,  1851,  when  he  came  to  Macon  as  agent  of 
plaintiff  to  settle  with  defendants,  and  Calvin  G.  Wheeler  and 
witnesa    He  showed  me  all  three  accounts,  and  urged  a 
settlement,  as  plaintiff's  agent,  on  Monday.    I  saw  him  on 
the  morning  aj(ter  be  had  settled  with  Field  and  Adams.  He 
urged  me  to  settle,  and  stated  he  had  settled  with  defendant's 
that  morning.    Wellman  told  me  in  Savannah,  in  1851,  and 
in  April  or  May,  1852,  that  defendants  had  fully  settled  with 
him  y  told  me  so  twice  or  more.    I  am  not  mistaken.    I  know 
be  told  me  so  twice  or  more. 

Defeadant  then  introduced  the  motion  docket  of  Bibb  Su- 
perior CpvM't,  wi(h  entries  thereon,  as  follows : 
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Philip  D.  Woolhopter,  agent 

vs. 
Ruth  E.  Reid,  defendant, 
Calvin  G.  Wheeler, 
Newtigate  Ousley, 
Thomas  F.  Ousley, 
John  M.  Fields, 
Abram  B.  Adams, 
Charles  Cotton, 
James  Rea, 
Alex.  R.  Ralston, 

Garnishees. 

Law  &  Bartow,  plaintifPs  attorneys^ 
Hines ;  and  S.  &  Lester,  contra. 


Garnishment 

July  Term.  1851. 

Default,  and  order  to  answer. 

y  May  Term,  1852. 
Traverse,  and  issue  docket 

The  above  entries  in  the 
hand-writing  of  Judge  of 
Superior  Court 


Def^idant  then  read  the  following  receipt,  by  conaent  of 
counsel : 

$3fiOO.  Received  of  Field  &  Adams,  three  thousand 
dollars  in  full  of  all  demands  to  date,  or  otherwise. 

A.  R.  RALSTON,  for 
RUTH  R  REID. 

Macon,  March  8d,  1851. 

It  was  admitted  by  plaintiff's  counsel  that  plaintiff  had 
compromised  her  account  in  favor  of  EL  and  R  R.  Graves, 
at  twenty-five  cents  in  the  dollar. 

Defendants'  counsel  offered  to  prove  by  testimony  that  Ad* 
ams*was  book-keeper  of  the  firm  of  Field  &  Adams,  that 
they  kept  no  clerk ;  that  Adams  received  all  the  letters  ad- 
dressed to  the  firm  and  answered  all  the  correBpondents. 
And  after  laying  such  foundation,  offered  to  introduce  both 
*  d^ndants  to  prove  that  an  original  letter  was  written  by  the 
firm  directed  to  F.  H.  Wellman,  agent.  Savannah,  Georgia, 
and  put  in  the  Post  Office  at  Macon,  Geoigia,  by  him,  Ad- 
ams, a  copy  of  which  (the  original  copy  kept  at  the  time  in 
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the  hand  writing  of  Adams,)  was  then  offered,  and  by  which 
it  appeared  that  some  day  or  two  after  Wellman  had  called 
on  Adams  for  settlement  of  the  account,  and  when  he,  Ad- 
ams, first  saw  his  senior  partner.  Field,  that  said  original  let- 
ter was  then  written,  denying  that  defendants  owed  plaintiff 
anything,  and  utterly  denying  plaintiflPs  right  to  ask,  demand 
or  receive  anything  from  them,  but  claiming  that  they  had 
settled,  and  had  his  receipt  in  full  The  Court  refused  to  let 
defendants  swear :  it  being  admitted  that  they  could  prore 
that  Adams  was  book-keeper,  received  and  answered  the 
firm  letters,  and  that  they  kept  no  Clerk. 

•/?.  B.  Babf 091*9  answers  to  interrogatories : 

1st.  I  knew  the  parties;  9d.  1  went  to  Macon  10th  or  18th 
of  March,  1851,  by  direction  of  F.  A.  Wellman,  agent  of 
plaintiff,  for  the  purpose  of  collecting  money  from  Field  & 
Adama    3d«  I  went  to  their  warehouse  and  saw  one  or  both 
of  the  defendants,  and  made  known  my  business.    They 
ebjeoled  to  a  settlement  at  that  time,  on  the  ground  that  their 
cotton  was  shipped  and  not  yet  sold ;  that  the  market  might 
improve  and  the  difference  between  the  amount  drawn 
against  it  and  the  amount  it  might  bring,  when  sold,  might 
be  more  favorable  to  them,  or  words  to  that  effect    I  then 
requested  them  to  pay  over  money  raised  by  them  by  drafts 
on  plaintiff  for  near  1^,000,  and  had  not  been  laid  out  in 
'OOtton  and  forwarded  to  meet  thenu    They  admitted  the 
claim,  but  said  they  could  not  raise  the  money  at  that  time 
4th.    Two  or  three  days   after  my    first  interview  with 
deiMdanIs,  I  aacertained  that  the  Bank  of  Brunswirk,  was 
abottt  to  garnishee  myself^  defeadaata  and  others ;  I  ooochid* 
•d  lo  MB  them  and  take  their  note  for  the  amount  of  money 
kept  back  by  them ;  and  it  being  late  on  Saturday  ntgbt,  I 
did  not  Bueceed  auttl  about  one  o*clock  on  Monday  mom* 
ing.    Mr,  AdMM  set  up  with  me  at  the  hotel    When  the 
note  waa  given  I  was  about  to  write  a  laeaipt  for  the  wfi0on 
aoeaunt ;  to  this  he  objected,  and  wrote  a  receipi  himadf. 
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which  would  enable  them  to  answer  the  garnishment  I 
objected  to  the  form  of  the  receipt,  and  he  said*"  If  Mr.  Well- 
man  would  not  be  satisfied  with  it,  it  should  be  given  up 
by  returning  the  note.  After  reflecting  upon  the  subject,  I 
could  not  see  how  advantage  could  be  taken  against  losses 
on  cotton  which  was  unsold,  and  would  not  be,  for  some 
time  to  come.  I  signed  the  receipt  and  enclosed  the  note  to 
Mr.  Wellman,  and  had  it  put  in  the  Post  Office  at  the  same 
same  hour  of  the  night  The  note  was  for  j03,OOO,  at  twelve 
months,  without  interest  or  security,  which  was  for  the  mo- 
ney kept  back  by  them.  My  own  reason  for  taking  the  note 
at  all,  was  to  defeat  the  Bank  of  Brunswick,  and  to  justify 
me  in  making  such  settlement,  I  beg  to  say  I  have  seen  the 
agent  and  made  known  the  great  injury  it  would  be  to  F.  A. 
Wellmau  agent,  and  the  Bank ;  for  if  I  could  only  secure  the 
payment  of  the  cash  kept  back  by  the  defendants,  it  would 
enable  plaintiff  to  pay  off  the  note,  the  debt  to  the  Bank — 
and  go  on  in  business. 

Cross  Interrogatories — 1st  I  did  not  expect  to  prevent  a 
garnishment,  but  if  it  had  not  been  for  the  apprehended 
garnishment,  I  would  not  have  taken  this  note,  for  the  money 
they  had  retained  of  plaintiff,  at  twelve  months  without  in- 
terest or  security.  The  defendants  could  safely  answer  the 
garnishment,  as  they  did  not  acknowledge  or  admit  any  in- 
debtedness for  losses  on  cotton,  nor  could  they  know  until  they 
received  account  sales ;  and  this  I  presume  was  not  done  till 
after  they  filed  their  answer.  2d.  About  one  o'clock  Mon- 
day moniing,  I  concluded  the  business  with  Mr.  Adams.  I 
considered  myself  authorized  to  do  all  toward  the  settlement 
that  I  did.  3d.  I  have  been  sworn  in  this  case.  The  note 
was  taken  to  prevent  the  Bank  garnishment  from  taking  it 
The  only  writing  was  the  note  taken  ^nd  receipt  given. 

Signed,  A.  R.  RALSTON. 

Counsel  for  defendants  requested  the  Court  to  charge  the 
jnry,  as  follows : 

VOU    XXI.       21 
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If  the  jury  believe  from  the  evidence,  that  Wellman  swore 
positively,  ftiat  the  amount  of  the  account,  |ld,500,  or  about 
that  sum,  was  justly  due  as  it  stands  stated ;  yet  if  the  same 
witness,  on  cross  examination,  shows  that  he  derived  from 
others  all  his  information  in  relation  to  the  matter  in  con- 
troversy, then  the  testimony  as  to  those  it^ms  is  and  be- 
comes hearsay,  and  you  will  so  consider  it;  and  the  Court 
charges  that  hearsay  evidence  is  not  proper  testimony  for 
ypur  consideration  in  this  cause.  2d.  A  factor  cannot  re- 
cover  from  his  customer  any  more  than  reasonable  and  cus- 
tomary charges,  incidental  expenses,  and  money  advanced  or 
paid  for  the  use  of  his  customer.  Therefore,  if  you  believe 
from  the  evidence  that  Wellman  for  plaintiff  drew  on  E  t^ 
R.  R.  Graves,  the  full  invoice  of  the  twenty-eight  and  seven- 
ty-one bales  of  cotton  with  freight  and  incidental  expenses 
added^;  then  if  you  so  believe,  the  proceeds  of  such  drafte 
should  of  right  be  applied  to  the  payment  of  the  drafts  of 
Field  &  Adams;  and  if  he  Wellman  had  to  respond  to  Graves, 
and  only  paid  twenty-five  cents  in  the  dollar ;  plaintiff  can 
only  recover  the  sum  paid  by  plaintiff,  and  the  compro- 
mise made  inures  to  the  benefit  of  Field  &  Adams.  3d  So 
as  to  the  eighty-three  bales  shipped  to  Elibon  &  Co.,  Phila- 
delphia, if  plaintiff  has  not  proven  to  your  satisfaction  that 
he  paid  the  reclamation  or  difference  between  the  drafts  on 
Elibon  &.  Co.  and  the  net  proceeds  of  the  sale  of  eighty- 
thr^e  bales  of  cotton,  then  as  to  the  said  eighty-three  bales 
of  cotton,  you  cannot  estimate  any  loss  upon  it  unless  plain- 
tiff has  proved  that  she  has  paid  the  loss,  and  then  only  for 
such  sum,  so  actually  paid. 

It  was  perfectly  competent  for  the  parties  by  themselves  or 
their  agents,  to  get  together  and  trade  as  to  the  probable  rise 
or  fall  of  the  cotton  then  on  hand.  And  if  they  did  so 
contract  and  did  settle  in  full ;  subject  to  the  ratification 
of  Wellman,  and  if  Wellman  kept,  the  note,  and  if  you 
believe  that  by  so  keeping  the  note,  he  ratified  a  full  settle- 
ment and  adopted  the  receipt  as  signed  by  Ralston ;  then 
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the  settlement  was  binding  on  Field  &  Adam$,  and  if  bind- 
ing on  them,  it  will  be  and  is  binding  on  plaintiff. 

If  you  believe  from  the  whole  evidence,  that  defendant,  by 
the  acts,  conduct  and  statements  of  plaintiff,  considered  the 
settlement  of  2d  March,  1851,  as  final,  and  it  was  only  en- 
tered into  by  them  on  the  footing- of  a  final  settlement, 
plaintiff  cannot,  by  a  secret  reservation  to  herself,  escape  the 
consequences  of  her  written  contract,  and  being  binding  on 
defendants,  is  binding  on  plaintiff 

As  to  the  account  rendered :  if  you  should  believe  from 
the  evidence  that  an  account  current  was  rendered  to  one  of 
the  partners,  who  replied  that  he  must  see  the  senior  partner ; 
should  you  so  believe,  and  further,  that  at  the  same  time  a  gar- 
nishment was  pending,  you  will  look  into  the  matter,  and  give 
it  such  weight  as  you  think  it  entitled  to.  At  best,  leaving 
an  account  is  but  slight  presumption,  and  presumptions  may 
be  overcome  by  presumptions,  and  it  is  for  you  to  consider 
the  fact  or  question  of  leaving  the  account,  and  of  the  pend- 
ing of  the  garnishment  at  the  time. 

All  of  which  the  Court  charged. 

The  jury  found  for  the  plaintiff  $2,2 97  10  cents  principal, 
and  0750  30  cents  interest.  Defendants  moved  to  set  aside 
the  verdict  and  for  a  new  trial,  on  the  following  grounds, 
viz: 

1st  Because  the  jury  found  against  the  evidence,  and 
without  evidence  to  support  the  verdict. 

2d.  Because  the  finding  of  the  jury  is  strongly  and  decid- 
edly against  the  weight  of  evidence. 

3d.  Because  the  jury  found  against  the  charges  of  the 
Court  and  each  of  them,  all  of  which  are  particularly  here- 
inafter set  out  and  made  part  of  this  motion. 

Ith.  Because  said  charges  and  each  of  them  are  sound  law, 
and  were  overlooked  or  not  listened  to,  or  disregarded  by  the 
j  fry. 

5th.  Because,  the  Court  erred  in  refusing  to  let  defendants 
and  each  of  them  swear  as  to  writing  the  original  letter  in- 
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quired  of  Wellman,  under  the  case  made  as  hereinafter  set 
out 

6th.  Because  the  jury  could  not  possibly  have  had  any  legal 
testimony  to  authorize  or  justify  their  finding,  for  the  rea- 
sons following :  1st  plaintiffs  witness,  the  only  witness  for 
plaintiff,  testifies,  and  the  testimony  is  wholly  uncontradic- 
ted, that  the  drafts  drawn  on  E.  &  R.  R.  Graves,  New  York, 
and  Elibon  &  Cjo.,  Philadelphia,  covered  the  full  amount  of 
the  drafts  for  the  twenty-eight,  seventy-one  and  eighty-three 
bales  of  cotton,  freight,  charges  and  incidental  expenses  ad- 
ded, and  that  the  loss  to  E.  &  R.  R.  Graves,  was  compromised 
at  twenty-five  cents  in  the  dollar,  amounting,  as  is  shown  by 
calculation,   to   less   than   JI300.    And    plaintiflfs    witness 
proves  that  the  loss  on  the  eighty-three  bales  to  Elibon  &  Co. 
has  never  been  paid.     And  plaintifPs  own  showing  as  to 
Savannah  sales,  is  a  loss  on  all  the  cottons  sold  in  Savannah 
at  less  than  $200,  and  plaintifi*  proves  that  the  over-draw  as 
charged  was  paid.     So  taking  eveiy  loss  as  proven  by  plaio- 
tiff  as  legal  evidence,  the  verdict  should  be  set  aside.    And 
it  being  shown  that  the  New  York  and  Philadelphia  ship- 
ments were  made  for  and  on  account  of  defendants.    24 
Because  even  if  leaving  the  account  sued  on  with  defend- 
ants or  a  copy  thereof,  yet  at  most  it  is  a  presumption  of 
the  correctness  of  the  account,  (the  particular  account)  and 
plaintiffs  witness,  and  only  witness,  states  that  said  account 
is  incorrect  in  this :  1.  No  credit  was  given  or  allowed  defend- 
ant for  the  compromise  with  E.  &  R.  R.  Graves,  admitted  to 
have  been  made    at  25  cents  in  the  dollar.    2.  No  credit 
was  given  for  the  bill  or  draft  drawn  on  Elibon  &  Co.,  Phil- 
adelphia, or  the  proceeds   of  the  draft     3.    No   credit  was 
given  for  the  two  drafts  drawn  on  E.  &  R.  R.  Graves,  New 
York.     3i  Because  saidjverdict  as  to  interest  is  illegal  and 
erroneous  in  this :  First,  because  the  account  sued  on  was 
an  open  account  and  unliquidated :  And  second,  because  said 
account  is  made  up  of  commissions  and  charges,  &c.  and  no 
particulars  were  specified  or  proven  as  to  cash  advanced,  or 
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money  paid.  Third,  because  the  jury  would  have  had  no 
data  upon  which  to  find  how  much  or  how  little  was  liqui- 
dated. 

After  hearing  argument,  the  Court  refused  the  motion  for 
a  new  trial,  and  thereupon  defendant  by  their  counsel  except, 
and  tender  their  bill  of  exceptions. 

Stubbs,  Hill  &  Tracy,  for  plaintiffs  in  error. 
E.  A.  &  J.  A.  Nesbit,  for  defendant  in  error. 

By  the  Court, — Bennino  J.  delivering  the  opinion. 

The  question  is,  was  the  Court  below  right  in  overruling 
the  motion  for  a  new  trial  ? 

That  motion  was  put  on  grounds  which  may  be  reduced 
into  these  three : 

1st,  That  the  verdict  was  not  authorized  by  the  evidence, 

2d.  That  the  defendants  (below)  were  rejected  when  offer- 
ed as  witnesses  in  their  own  behalf. 

3d.  That  interest  was  given  in  the  verdict. 

As  to  the  first  of  these  three  grounds : 

The  verdict  was  for  g2,397  10  cents,  of  principal,  and 
8750  37  cents  of  interest  and  cost.  Was  the  evidence  such 
as  to  warrant  this  verdict  ? 

Rnth  E.  Reid  was  entitled  to  a  verdict  for  the  difference 
between  what  she  had  advanced  to  Field  &  Adams,  or  paid 
on  their  account,  and  what  she  had  been  repaid  by  them. 
She  was  not  entitled  to  a  verdict  for  sums  for  which  she  had 
merely  become  liable  on  their  account,  but  which  she  had 
not  paid. 

But  in  her  account  she  chAVges  Field  &  Adams  with  such 
sums,  as  thus :  ^ 

She  shipped  two  of  the  lots  of  cotton,  one  of  twenty-eight 
bales  and  the  otherof  seventy-one  bales,  to  a  New  York  house, 
and  received  from  that  house  an  advance  of,  say  g  1,488  98  & 
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jS3,858  30=1^5,347  28,  on  the  two  lots.  That  house  sold  the 
two  lots  for,  say  «i,051  26  &  112,878  05=^3,929  31.  This 
cotton,  therefore,  lacked  of  paying  the  advance  on  it,  the 
difference  between  $5,347  28  and  $3,929  31,  and  that  was 
$1,417  87.  For  this  last  sum,  therefore,  she  was  liable  to 
the  New  York  house.  And  she  settled  that  sum  with  the 
New  York  house ;  but  settled  it  at  twenty-five  cents  in  the 
dollar. 

All  that  she  paid,  then,  on  account  of  Field  &  Adams,  in 
respect  to  these  two  lots  of  cotton,  was  this  twenty-five  per 
cent  of  the  said  sum  of  $1,417  87.  Perhaps  she  may  have 
also  paid  the  expenses  of  the  shipment  of  the  cotton. 

At  any  rate,  she  charges  Field  &  Adams  in  her  account, 
with  the  whole  sum  of  $1,417  87,  instead  of  with  only 
twenty-five  per  cent  of  that  sum. 

And  the  jury  probably  allowed  the  charge. 

She  also  shipped  one  lot  of  cotton  to  a  house  in  Philadel- 
phia, a  lot  of  eighty-three  bales ;  and  received  from  that 
house  an  advance  on  the  lot  of,  say,  $4,505  21.  That  house 
sold  this  lot  for  $3,189  71.  This  lot  therefore  lacked  $4,- 
505  21 — $3,189  71=$1,416  50  ofpaying  the  advance  made 
on  it  For  the  sum  of  $1,416  50,  therefore,  Ruth  E.  Reid 
became  liable  to  pay  the  Philadelphia  house,  on  account  of 
Field  &  Adams. 

But  this  sum  she  had  not  paid  them  at  the  commence- 
ment of  the  suit ;  and  yet  this  sum  makes  a  part  of  the 
account  against  them,  on  which  the  suit  was  brought ;  and 
it  is  a  sum  that  was  probably  allowed  to  her  by  the  jury  in 
the  verdict 

At  all  events,  it  is  safe  to  say,  that  if  the  jury  did  not  take 
the  charges  for  the  losses  on  these  two  shipments  into  the 
account,  in  making  up  their  verdict,  they  must  haye  made 
up  their  verdict,  in  good  part,  without  evidence.  For  if  we 
deduct  from  the  account  what  ought  to  be  deducted  firom  it 
in  respect  of  these  items,  the  balance  in  favor  of  Ruth  £. 
Reid  will  be  much  less  than  the  amount  of  the  verdict 
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[1.]  We  think,  then,  that  according  to  the  evidence,  the 
Terdict  was  two  lai^e ;  and  therefore,  that  the  ground  for 
the  motion,  that  says  that  the  verdict  was  not  supported 
by  the  evidence,  was  a  good  ground. 

[2.]  Ought  the  Court  below  to  have  allowed  the  defendants 
to  be  sworn  as  witnesses  in  their  own  behalf?  We  think 
not  The  doctrine  of  necessity  relied  on  by  the  counsel  for 
the  plaintiffs  in  error,  is  a  doctrine  confined  to  a  limited 
number  of  cases,  and  this  case  is  not  of  the  number. 

Ought  the  jury  to  have  allowed  interest  ? 

If  the  demand  was  a  liquidated  one,  they  ought ;  if  it  was 
not  a  liquidated  one,  they  ought  not 

The  demand  was  a  liquidated  one,  if  it  was  agreed  to  by 
Field  &  Adams. 

And  it  WBSy  prifna/aciey  agreed  to  by  them,  if  the  account 
sued  on,  containing  it,  was  rendered  to  them,  and  was  not  in 
some  way  objected  to  by  them.  If  only  certain  parts  of  it 
were  objected  to,  it  was  liquidated  as  to  the  other  parts. 

Whether  the  account,  in  whole  or  in  part,  was  or  was  not 
objected  to  by  Field  &  Adams,  was  a  question  for  the  jury. 

We  think  the  Court  ought  to  have  granted  the  motion  for 
a  new  trial ;  there  being,  as  we  think,  one  good  ground  for 
the  motion — the  ground  in  relation  to  the  sufficiency  of.  the 
evidence.  i 

Judgment  reversed. 


Na  68. — Jamss  a.  Millbe,  plaintiff  in  error,  va  SxHiTBia 
Maddox  and  others,  defendants  in  error. 

Whea  there  U  no  eqaity  in  a  bill,  on  the  filing  of  which  an  injunction  wai  or- 
dered, or  when  the  answer  denies  the  equity,  if  any,  the  injunction  ought  to 
be  diaaoiredai 
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In  Equity,  from  Crawford  Superior  Court  Decision  by 
Judge  PowEBs.     September  Term,  1856. 

Motion  to  dissolve  injunction  upon  bill  and  answer. 

This  bill  was  filed  by  James  A.  Miller,  complainant,  against 
Samuel  Maddox,  A.  B.  Dulin,  and  the  Sheriff  of  Crawford 
county ;  and  sets  forth  that  sometime  in  the  year  1848,  said 
Dulin  negotiated  a  purchase  of  a  large  body  of  land  on  Flint 
river,  (the  lots  and  Nos.  are  particularly  set  out  in  the  bill,) 
firom  said  Maddox  for  the  sum  of  214,000  ;paid  $lfiOO  in  cash, 
and  gave  his  notes  for  the  balance  in  three  equal  installments ; 
and  Maddox  executed  to  him  his  bond,  conditioned  to  make 
titles  when  the  notes  were  paid.  Afterwards,  in  August,  1850, 
complainant  purchased  said  lands  of  Dulin,  for  the  sum  of 
07,000,  and  executed  and  delivered  to  him  two  notes,  each 
for  the  sum  of  {{3,500,  one  due  25th  December,  1850,  and  the 
other  due  25th  December,  1851,  and  took  his  bond  condi- 
tioned to  make  titles  to  said  land  upon  the  payment  of  said 
notes.  The  description  of  the  lands  in  Dulin's  bond  corres- 
ponded with,  and  was  intended  as  an  exact  counterpart  of  the 
description  in  Maddox's  bond  to  Dmliu. 

Complainant  paid  the  first  note  when  it  came  due,  and  the 
other  having  been  transferred  by  Dulin  to  R.  &  J.  Caldwell 
&  Co.,  S.  C,  and  fearing  that  from  said  Dulin's  pecuniary 
embarrassments,  he  being  insolvent,  that  he  had  not  paid  the 
purchase  money  to  Maddox,  and  that  he  would  be  unable  to 
get  titles  to  said  land,  he  and  Dulin  went  to  Maddox,  who  ini- 
formed  complainant  that  Dulin  was  owing  him  {{2,000  on  the 
said  purchase,  and  that  was  the  amount  of  his  lien  on  said 
land,  but  he  refused  to  accept  the  money  from,  or  substitute 
complainant  in  the  place  of  Dulin. 

Complainant  and  Dulin  afterwards  meeting  with  one  of 
the  firm  of  Caldwell  &  Co.,  Dulin  turned  over  to  them  a  laige 
lot  of  cotton,  and  had  a  credit  of  {{2,000  entered  on  com- 
plainant's note,  and  he  paid  the  balance  of  said  note  hio^self, 
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and  gave  Dulin  his  note  for  the  |>2,000,  to  be  paid  when  he 
received  titles  for  said  land ;  that  this  arrangement  was  made 
to  protect  complainant  against  the  £2^000  still  due  from  Du- 
lin to  Maddox ;  and  if  he  had  known  that  there  ^as  a  larger 
amount  unpaid  by  Dulin  to  Maddox,  he  could  have  protected 
himself  by  having  a  larger  credit  given  to  Dulin  on  the  note 
in  the  hands  of  Caldwell  &  Co.  Maddox  has  since  sued  Du- 
lin on  tkrtt  notes  J  each  for  jj  1,000,  balance  due  jbr  said  pur- 
chase money ;  has  recovered  judgement  in  his  own  name 
for  1^2,000,  and  for  use  of  another  for  about  81,000,  besides 
interest ;  has  made  titles  to  Dulin,  and  has  levied  upon  said 
lands  under  and  by  virtue  of  said  judgments  and  fi.  fas.  is- 
sued thereon. 

The  bill  fiirther  charges  that  one  of  the  fractional  lots  of 
land,  described  in  said  bond  for  titles  as  containing  140  acres, 
in  fact  contains  but  about  40  acres.  The  bill  prays  for  an 
injunction,  and  that  upon  the  payment  of  ^2,000,  less  the 
value  of  one  hundred  acres  of  land,  being  the  deficit  in  the 
fractional  lot,  by  complainant,  that  Maddox  be  decreed  to  exe- 
cute good  and  fee  simple  titles  to  him  for  said  land.    ' 

The  answer  of  Maddox,  who  is  a  very  old  man,  over  ninety 
years  of  age,  admits  most  or  all  of  the  charges  in  the  bill,  ex- 
cept two ;  those  relating  to  the  amount  of  his  demand  against 
Dulin,  and  the  deficiency  in  the  fractionaflot.  As  to  the  first, 
he  denies  emphatically  that  he  ever  told  or  represented  to  Mil- 
ler that  he  had  only  $2,000  against  Dulin  ;  but  on  the  contrary 
he  told  him  that  there  were  three  notes  of  Hi, 000  each,  besides 
interest,  still  due  from  Dulin,  for  the  purchase  money  of  the 
land.  That  one  of  said  notes  he  had  given  to  the  Flint  River 
Baptist  Association  for  Missionary  purposes,  and  which  note 
was  not  in  law  negotiable,  not  having  any  negotiable  words 
therehi,  but  was  payable  only  to  the  defendant ;  he  denies  any 
fraud  or  misrepresentation,  or  any  attempt  to  injure  or  de- 
ceive complainant  as  to  the  amount  due  by  Dulin. 

That  the  deficit  in  one  of  the  fractional  lots,  he  was  aware 
of,  before  he  sold  to  Dulin,  and  informed  him  of  the  fact,  but 
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Dulin  drew  up  the  bond  and  all  the  papers,  and  from  the 
want  of  sight  and  hearing,  occasioned  by  the  extreme  age  of 
defendant,  he  did  not  detect  the  error  when  the  bond  was 
read  to  him,  but  that  a  deduction  therefor  had  been  allowed 
Dulin  in  a  suit  which  had  been  brought  on  one  of  the  notes. 

Dulin  answered  the  bill  and  admitted  all  the  material  al- 
legations ;  did  not  hear  Miller  propose  to  pay  Maddox  the 
cash  for  the  balance  due  to  him  on  the  purchase  money  of 
the  land. 

Upon  the  hearing,  counsel  for  Maddox  moved  to  dissolve 
the  injunction  on  the  ground  that  all  the  equities  in  the  bill 
were  denied  and  sworn  off  by  the  answer ;  which  motion 
the  Court  allowed  and  ordered  the  injunction  to  be  dissolved 
and  that  the  fi.  fas.  proceed.  And  counsel  for  complainant 
excepted. 

PoE  &  Gbibr,  for  plaintiff  in  error. 

Borders,  for  defendant  in  error. 

By  the  Court, — McDonald,  J.  delivering  the  opinion. 

This  is  a  most  extraordinary  bill,  and  we  have  looked 
through  it  carefully,  but  in  vain,  to  find  the  slightest  equity 
against  the  defendant  Maddox  If  the  answer  of  Maddox, 
then,  discloses  no  facts  which  entitle  the  complainant  to  a 
continuance  of  the  injunction,  it  ought  to  have  be^i  dissolv- 
ed The  complainant  does  not  allege  that  Maddox  was 
guilty  of  fraud  in  the  sale  of  the  land  to  Dulin.  Dulin  does 
not  complain.  Complainant  no  where  alleges  that  Dulin 
defrauded  him  in  the  sale  of  the  land,  or  that  he  bought  tiie 
fraction  described  in  the  bond  as  containing  one  hundred 
and  forty-two  acres  according  to  that  description  and  for  that 
quantity,  when  it  contained  only  forty  acres.  The  all^ation 
is  that  Maddox,  by  the  misrecital  in  the  bond  of  the  num- 
ber of  aci^  which  the  fraction  contained,  enabled  Dulin  to 
deceive  him,  but  it  is  no  where  alleged  that  Dulin  did  de« 
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ceiFe  him ;  he  does  not  say  that  the  land  was  bought  by  the 
description  in  the  bond  and  not  by  his  own  examination, 
nor  does  he  state  that  if  he  did  so  contract,  that  Maddox  in- 
duced him  to  do  it     The  allegation  is,  that  the  bond  of  Du- 

« 

lin  to  complainant  is  substantially  a  copy  of  that  of  Maddox 
to  Dulin.  Fraud  certainly  cannot  be  inferred  from  that,  be- 
cause the  trade  must  have  been  agreed  upon  before  the  bond 
was  written. 

There  is  as  little  ground  to  impute  fraud  to  Maddox  in 
the  interview  sought  for  the  purpose  of  ascertaining  how 
matters  stood,  and  if  an  arrangement  could  be  made  by 
which  complainant  could  obtain  a  good  title  to  the  land. 
It  is  complained  that  Maddox  jvould  not  receive  the  money 
from  complainant  nor  substitute  him  for  Dulin  as  his 
debtor.  Was  he  under  any  legal  obligation  to  do  either  ? 
His  contract  was  with  Dulin,  who  held  his  bond.  The  bond 
was  not  produced,  nor  the  money  tendered  and  a  title  de- 
manded. 

The  complainant  does  not  allege  that  he  did  not  know  that 
three  thousand  dollars  remained  unpaid  by  Dulin  for  the 
land,  or  that  he  was  misled  in  that  respect,  in  the  conversa- 
tion with  the  defendant  The  injury  resulting  to  complain- 
ant from  this  interview,  according  to  the  bill,  was,  that  he 
had  it  in  his  power  to  have  arranged  with  Dulin  and  the 
Caldwells  to  have  the  entire  amount  of  his  note  of  03,500, 
or  snch  part  thereof  as  was  necessary  to  pay  Dulin's  note  to 
Maddox,  applied  in  that  way.  It  does  not  appear  that  the 
object  of  the  complainant's  interview  with  Maddox,  was  to 
arrange  to  secure  him8el£  On  the  contrary,  the  meeting 
with  Caldwell  subsequently  was  accidental,  and  then,  through 
Dulin,  he  succeeded  in  having  a  credit  put  on  his  note  to  Dulin 
of  two  thousand  dollars,  which  was  in  the  hands  of  the  Cald* 
wells,  and  for  this  two  thousand  dollars  he  gave  his  note 
to  Dulin  to  be  paid  when  he  obtained  good  titles  to  the  lands. 
Now  this  was  Dulin's  money,  when  the  Caldwells  received 
cotlon  to  that  amount  from  him.    This  money  Dulin  ought 
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to  have  paid  to  Maddox.  Instead  of  that  he  took  the  note  of 
complainant  with  the  condition  above  stated.  Dulin  was 
hopelessly  insolvent  and  therefore  could  not  pay  Maddox; 
complainant  had  the  land  and  money  both,  and  enjoins 
Maddox  from  using  the  only  legal  means  left  him  to  collect 
his  money. 

This  is  a  bill  to  enforce  the  specific  performance  of  a  con- 
tract when  the  purchase  money  has  not  been  paid,  and  no 
offer  has  ever  been  made  to  pay  the  whole.  It  is  not  insti- 
tuted by  the  party  with  whom  the  contract  was  made,  hut  by 
his  vendee,  claiming  an  equity  growing  out  of  the  foregoing 
circumstances.  He  does  not  pretend  that  he  did  not  know 
the  entire  consideration  of  the  original  purchase  unpaid, 
amounted  to  three  thousand  dollars ;  but  he  insists  that  de« 
fendant  had  traded  or  transferred  one  of  the  notes,  and  that 
he,  holding  only  two  of  them,  had  no  lien  beyond  them. 
This  is  not  a  bill  to  enforce  his  lien.  If  it  was,  he  could 
claim  nothing  beyond  the  notes  he  continues  to  hold,  except 
under  special  circumstances.  The  suit  is  at  the  instance  of 
another  party,  who,  without  paying  the  entire  consideration, 
calls  on  the  Court  to  compel  him  to  execute  a  contract  by 
making  a  title  to  the  land  he  sold.  Courts  of  Chancery  ex- 
ercise a  very  salutary  discretion,  (for  it  is  a  discretion)  in  such 
applications,  and  will  not  run  the  risk  of  doing  an  injustice 
in  such  cases.  Story^s  Eq.  Jurispnidence,  §  769.  It  is  un- 
necessary to  discuss  the  moral  or  legal  obligations  the  de- 
fendant may  be  under  to  the  transferee  of  the  note  he  has 

_  ■  > 

passed  off.  Dulin  certainly  could  not  claim  an  execution  of 
a  title  to  the  land  until  he  paid  every  dollar  of  the  purchase 
money,  there  being  no  charge  in  the  bill  entitling  him  to  a 
rebatement  of  it ;  and  the  complainant  occupies  no  better  po- 
sition. We  do  not  see  the  slightest  grounds  of  equity  in 
favor  of  the  complainant ;  but  if  the  most  material  charges 
in  the  bill,  in  the  view  entertained  of  them  by  complainants 
counsel,  do  contain  an  equity,  they  are  denied  by  the  de- 
fendant Maddox. 
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The  defendant  admits  that  complainant  called  on  him  at 
his  residence  twice,  in  1852,  and  1853,  but  does  not  recollect 
or  believe  that  he  was  accompanied  by  Dulin  ;  if  he  was,  de- 
fendant did  not  see  or  recognize  him.  The  answer  states 
that  defendant  *is  about  ninety  years  of  age,  that  his  vision 
ts  so  impaired  that  he  cannot  recognize  any  one  by  sight 
alone,  he  cannot  read  writing,  and  that  he  is  unable  to  hear 
or  converse  except  in  a  loud  tone  of  voice,  lie  denies  that 
he  ever  told  complainant  that  the  lien  he  held  was  for  two 
thousand  dollars,  or  that  complainant  offered  to  pay  him  two 
thousand  dollars,  but  that  he  proposed  to  give  liis  notes  in 
place  of  Dulin's,  and  that  defendant  should  execute  a  deed  or 
bond  to  him,  which  he  declined.  He  avers  that  in  both  in- 
terviews he  told  complainant,  that  there  were  three  notes  of 
of  a  thousand  dollars  each,  due,  that  he  had  transferred  one  of 
them.  He  denies  ever  deceiving  or  attempting  to  deceive 
complainant. 

In  regard  to  the  fraction  recited  in  the  bond  to  Dulin  to 
contain  one  liundred  and  forty-two  acres,  when,  in  fact,  it 
contains  forty  acres  only,  the  answer  says  that  Dulin  exam- 
ined the  land  in  a  body  lying  on  each  side  of  Flint  river,  and 
that  defendant  expressly  stated  to  him  that  the  fraction  con- 
tained forty  acres  only,  and  not  as  many  acres  as  it  was  re- 
ported to  contain;  that  having  confidence  in  Dulin  he  hand- 
ed him  his  papers  to  draw  the  bond,  which  he  did,  and  that 
the  misrepresentation  in  the  bond,  of  the  number  of  acres  the 
fraction  contained,  was  the  mistake  or  fraud  of  Dulin. 

In  every  view  we  have  taken  of  this  case,  our  judgment  is 
that  the  Court  committed  no  error  in* dissolving  the  injunc- 
tion. Tt\e  answer  of  Dulin  cannot  aflect  the  rights  of  his 
co-defendant. 

Judgment  affirmed. 
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No.  69, — ^Mbbchants  Bank  op  Macon,  plaintiff  in  error,  r«. 
Charles  £.  Taylor,  administrator,  and  Carolisie  M. 
Rawls,  administratrix,  of  John  Rawls,'  deceased,  defen- 
dants in  error. 

[1.]  In  a  case  between  an  incorporated  bank  and  a  stockholder  of  the  bank,  the 
books  of  the  bank  are  admissible  as  evidence  for  the  bank. 

[2.]  The  administrator  of  John  Rawls  and  a  certain  bank  entered  into  the  fol- 
lowing snbmiHsion : 

**The  undersigned  have  referred  to  the  decision  of  H.  and  H.,  the  matter  of  con- 
troversy growing  out  of  the  agreement  of  which  the  following  is  a  copy:  *We 
the  undersigned,  do  agree  to  take  each  of  us  an  equal  part  of  all  the  stock  of 
the  Bank  of  Ilawkinsville,  which  our  agent,  Joshua  G.  Moore,  may  purchase 
from  Robert  Collins,  or  the  Insurance  Bank  of  Columbus,  at  the  prices  whicb 
he  may  agree  upon,  and  to  pay  for  the  same  as  required  by  him. 

ERASTUS  GRAVES. 

H.  H.  TARVER, 
•  J.  G.  MOORE. 

JOHN  RAWLS.' 

And  John  Rawls  having  died,  one  of  the  undersigned,  as  his  administrator.  ha« 
united  in  the  reference  of  the  question  of  the  obligation  of  the  contract  on  the 
said  estate  he  represents,  in  conjunction  with  the  other  party  to  this  instru- 
ment, to  arbitrament." 

There  were  no  parties  to  the  submission  but  the  administrator  and  the  bank. 

Hdd,  that,  by  this  submission,  the  question,  whether  the  administrator  was  liable 
to  the  hank  under  the  contract,  was  referred  to  the  arbitrators. 

In  Equity  from  Bibb  Superior  Court     Tried  before  Judge 
Powers,  at  May  Term,  1856. 

This  bill  was  filed  by  Charles  E.  Taylor,  administrator, 
and  Caroline  M.  Rawls,  administratrix  of  John  Rawls,  de- 
ceased, against  the  Merchants  Bank  of  Macon ;  and  among 
other  things,  complainants  allege  that  in  the  year  1844,  their 
intestate,  John  Rawls,  being  a  stockholder  in  the  Bank  of 
HawkinsviUe,  afterwards  jchanged  to  the  Merchants  Bank  of 
Macofiy  entered  into  the  following  agreement  with  Erastus 
Graves^  Joshua  6.  Moore,  and  H.  H.  Tarver,  to-wit : 
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**  We  the  undersigned  do  hereby  agree  to  take  each  of  us 
an  equal  part  of  all  the  stock  of  the  Bank  of  HawkinsTille, 
which  our  agent,  John  G.  Moore,  may  purchase  from  Robert 
Collins,  or  the  Insurance  Bank  of  Columbus,  at  the  prices 
which  he  may  agree  upon,  and  to  pay  for  the  same  as  requir- 
ed by  him. 

Macon,  6th  January,  1844. 

[Signed.]    ERASTUS  GRAVES. 

H.  H.  TARVER. 

J.  G.  MOORE. 

JOHN  RAWLS." 

Soon  after  this  agreement,  Rawls  died  intestate,  and  com- 
plainants  were  appointed  his  administrator  and  administra- 
trix, and  being  desirous  ofascertaining  the  liabilities  of  their 
intestate  under  said  contract,  cofiiplainant,  Charles  E.  Tay- 
lor, as  administrator,  and  the  Merchants  Bank,  made  the 
'  foUowng,  submission  of  reference  to  the  arbitrament  of 
A.  H.  Hansell  and  Iverson  L.  Harris,  Esq.,  to- wit : 

"Macon,  13th  January,  1845. 
The  undersigned  have  referred  to  the  decision  of  Augustus 
H.  Hansell  and  Iverson  L.  Harris,  the  matter  of  controversy 
growing  out  of  the  agreement  of  which  the  following  is  a 
copy:  [see  agreement  above  set  forth,]  and  John  Rawls, 
one  of  the  parties  to  said  contract  having  died,  one  of  the 
undersigned,  as  his  administrator,  anxious  to  discharge  his 
duty  in  relation  thereto,  with  a  view  to  the  attainment  of  le- 
gal advice  to  guide  him  in  the  discharge  of  his  duty  as  ad* 
ministrator,  has  united  in  the  reference  of  the  question  of  the 
obligation  of  the  contract  on  the  said  estate  he  represents, 
in  conjunction  with  the  other  party  to  this  instrument,  to  the 
arbitrament  and  legal  opinion  of  the  before  named  attorneys 
at  law.    In  the  event  of  their  disagreement,  they  are  author- 
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ized  to  select  a  third  person,  being  an  attorney  at  law,  as  an 
umpire. 

The  undersigned  agree  to  abide  such  decision. 

JAMES  DEAN, 

President  Merchants  Bank. 
CHARLES  E.  TAYLOR, 

Administrator.'* 

Tlie  Arbitrators  made  the  following  award,  viz  : 

"  Macon,  13th  January,  1845. 
Upon  ail  examination  of  the  stockholders,  and   the  state- 
ments of  Messrs.  Robert  Collins  and  James  A*  Everett,  we 
are  satisfied  that  591  shares  of  the  stock  were  purchased  by 
Joshua  G.  Moore  of  Dr.  Collins,  of  which  135  were  transfer- 
ed  to  General  Tarver  on  the  day  of  the  within  recited  agreement 
One  hundred  and  fifty  on  the  16th  January,  1844,  and  seven- 
teen   shares  on  the   12th  January,    1844,   to    Joshua    G. 
Moore.    As  to  the  remaining  289  shares  of  stock,  we  are 
also  satisfied  by  the  certificate  of  Mr.  Moore,  that  that  was 
owned  by  Dr.  Collins,  and  that  it  also  was  purchased  under 
said  agreement  by  Moore.    The  quantity  of  bank  stock  to 
which  the  estate  of  Mr.  Rawls  is  entitled  of  the  foregoing 
purchase  is  147  shares,  which  should  be  entered  on  the  books 
of  the  Cashier  by  Dr.  Collins,  who  makes  the  transfer,  if  it 
has  not  heretofore  been  done,  and  a  certificate  of  the  same 
issue  forthwith  to  the  estate  of  Mr.  Rawls.     As  to  the  bind-^ 
ing  force  of  the  contract  on  the  estate  of  Mr.  Rawls,  it  admits 
of  no^oubt  in  our  minds,  and  we  concur  in  advising  Ml 
Taylor,  the  administrator  of  Mr.  Rawls'  estate,  to  carry  out 
the  contract  without  a  resort  to  law,  which  would  be  unpro- 
ductive and  expensive  to  the  estate. 

IVERSON  L.  HARRIS. 
AUGUSTUS  H.  HANSELL." 

Upon  this  award,  Taylor,  administrator  of  Rawls,  paid 
to  the  Merchants  Bank  of  Macon  eleven  thousand  six  hun- 
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dred  amd  forty«lvo  dollars  and  forty  cents^  and  took  the  fol- 
lowing receipty  to-wit : 

^Mbrchants  Bank  or  Macof. 
6th  February,  1845. 
Received  of  Charles  E.  Taylor,  administrator  of  the  estate 
of  John  Rawls,  deceased,  the  sum  of  Hi  1,648  40,  in  full  pay- 
ment for  one  hundred  and  forty-seven  shares  of  capital  stock 
of  this  bank,  taken  by  said  administrator  under  an  agreement 
made  by  Joshua  G.  Moore,  John  Rawls,  H.  H.  Tarver  and 
Era^tus  Graves,  to  take  equal  portions  of  the  stock  purchased 
by  Joshua  6.  Moore  of  Robert  Collins  or  the  Insurance  Bank 
of  Columbus ;  said  agreement  dated  6th  January,  1844. 
This  being  the  proportion  of  John  Rawls'  stock  under  said 
agreement,  a  copy  of  which  is  hereto  appended. 

(Signed.)    JAMES  DEAN. 

President'* 

The  bill  chaises  that  at  the  death  of  Rawls,  said  bank  was 
indebted  to  him  on  account,  about  the  sum  of  012,000, 
which  has  never  been  paid  nor  accounted  for.  That  the  ad- 
ministrator and  the  arbitrators  were  deceived  by  false  state- 
ments in  reference  to  the  purchase  of  said  stock  by  Moore, 
and  the  amount  he  paid  for  the  sama  That  the  affairs  of 
said  bank  were  managed  and  controlled,  after  its  removal  to 
Macon,  almost  exclusively  by  H.  H.  Tarver  and  his  family, 
and  conducted  solely  with  reference  to  their  interest,  without 
regard  to  other  stockholders.  That  none  of  the  other  parties 
to  said  agreement  ever  paid  for  their  proportion  df  said 
stock,  and  the  same,  if  bought  by  Moore,  was  purchased  at 
not  more  than  jSlO  per  share ;  whereas  complainants  paid,  and 
was  induced  so  to  do  by  the  false  statement  of  the  bank  and 
others,  the  full  par  value  pf  said  stock. 

The  bill  prays  that  said  sum  be  refunded  to  them,  and 
that  the  bank  ar>count  with  them  generally,  for  all  sums  due 
and  owing  by  it  to  complainant's  intestate. 
VOL.  XXI.     22 
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The  defendants  answered  the  bill ;  denied  all  fraud  or 
misrepresentation,  but  admitted  the  facts  as  to  the  agreement, 
award  and  payment  of  tllfi43  40,  set  forth  in  the  bill 
.  Pending  the  bill,  a  sale  of  all  Rawls'  stock  in  said  bank 
(197  shares)  was  made  to  Isaac  Scott,  but  by  an  instrument 
in  writing  signed  by  Scott  as  President  thereof,  and  coun- 
tersigned by  the  Cashier,  it  was  provided  and  agreed  that 
said  sale  and  transfer  should  not  affect  the  rights  of  the  par- 
ties to  this  suit,  but  that  the  same  should  remain  and  be  ad- 
judicated, as  if  said  sale  had  not  been  made. 

The  jury  upon  the  proofs  and  the  charge  of  the  Court,  found 
for  the  plaintiff  the  sum  of  011,642  40,  with  interest  from 
^h  February,  1845,  and  directed  the  stock  to  be  transferred 
by  complainants  to  the  bank. 

A  motion  was  submitted  for  a  new  trial,  which  being  re- 
fused, defendant  excepted  and  assigned  error.  The  follow- 
ing are  the  grounds  contained  in  the  rule  nisi  for  a  new  trial, 
to- wit: 

1st  Because  the  Court  after  allowing  the  complainants  to 
read  in  evidence,  from  a  book  of  the  bank,  the  two  accounts 
with  John  Rawls,  refused  to  permit  defendant  to  introduce 
other  books  of  the  bank,  containing  other  accounts  with 
Rawls  and  his  estate,  made  while  he  was  a  stockholder. 

2d.  Because  j^e  Court  refused  to  let  defendant  introduce 
the  day  book  or  cash  blotter  of  the  bank,  or  to  read  there- 
from entries  of  debit  and  credit  with  John  Rawls. 

Sd  Because  the  Court  refused  to  allow  the  defendant  to 
introduce  rany  of  the  books  of  the  bank ;  holding  that  none 
but  such  as  complainants  had  examined,  after  evoking  them, 
were  admissible  for  defendant 

4th.  Because  after  defendant  had  introduced  the  record  of 
a  former  case  between  the  same  parties,  showing  the  plea  of 
set-off  therein  relied  on,  the  Court  held,  that,  it  being  uncer- 
tain wHether  it  covered  4his  case,  defendant  must  prove  that 
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the  items  there  pleaded  as  set-off  were  insisted  on,  and  evi- 
dence offered  as  to  them  on  said  former  trial 

5th.  Because  the  Court  refused  to  charge  the  jury  as  re- 
quested, "that  if  they  should  believe  from  the  evidence  that 
the  assets  or  any  of  them  paid  by  Taylor  ought  to  be  return- 
ed to  him,  that  they  must  oblige  plaintiff  to  do  equity,  by 
deducting  the  price  that  Rawls  was  bound  td  pay  for  the 
147  shares  bought  by  his  agent  Moore,"  but  qualified  said 
request  as  follows ;  "  That  Rawls'  estate  was  bound  to  pay 
in  any  event  only  what  Moore  agreed  to  pay,  and  if  they  be* 
lieved  that  Moore  agreed  upon  a  less  price  than  $79  20,  as 
for  instance  upon  10  cents,  then  they  might  decree  that  the 
bank  should  return  all  the  overplus." 

6th.  Because  the  Court  refused  to  charge  that  the  sale  of 
the  stock  by  the  administrators  of  Rawls,  after  their  suit 
brought,  deprived  them  of  any  right  to  recover,  and  because 
he  did  charge  on  this  point  "that  the  agreement  between 
Taylor  and  Scott,  as  to  the  sale  of  said  stock,  had  prevented, 
by  its  terms,  any  such  consequence." 

7th.  Because  the  Court  refused  to  charge  as  requested, 
"  that  Rawls  being  bound  by  the  agreement  to  pay  for  the 
stock  at  such  price  as  Moore  might  agree  upon,  and  to  pay  for 
the  same  as  required  by  Aim,  if  the  jury  believed  that  Moore 
required  Rawls  to  pay  to  the  Merchants  Bank,  he  was  bound 
to  do  so."  The  Court  saying  that  it  knew  of  no  evidence 
that  Moore  had  so  required  of  Rawls. 

8th.  Because  the  Court  charged  that  Moore's  agency  for 
Rawls  ceased  at  Rawls'  death,  and  that  therefore  if  they 
were  satisfied  from  evidence,  or  if  there  was  any  evidence 
that  the  stock  chained  to  Rawls  or  any  part  of  it  was  pur- 
chased by  Moore  after  Rawls  died,  said  purchase  was  void 
and  complainants  ou^ht  to  recover. 

9th.  Because  the  Court  charged  that  by  the  agreement  to 
arbitrate,  nothing  but  the  legal  question,  whether  Rawls  was 
bound  on  the  paper,  was  submitted  to  the  arbitrators,  and 
the  questions  as  to  whether  Rawls  was  bound  to  pay  the 
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hanky  or  as  to  the  amount  he  vr&s  to  pay,  were  not  submitted 
to  or  determined  by  said  arbitrators. 

loth.  Because  the  Ck>urt  held  that  the  contract  signed  by 
Rawls  and  others,  only  bound  the  parties  to  J.  6.  Mooie  or 
to  his  order,  and  that  defendant  sought  to  stand  in  Mode's 
shoes ;  but  if  Moore  had  never  giyen  any  order  as  to  Rawls' 
stock,  his  representatives  might  have  rights,  and  might  yet 
call  on  Rawls'  estate,  and  this  settlement  made  by  Taylor 
with  tlie  bank  would  not  protect  complainants. 

11th.  Because  the  Court  charged  that  if  he  erred,  the  par- 
ty dissatisfied  could  take  the  case  up  to  the  Supreme  Court 
But  if  they  disregarded  the  law  as  he  laid  it  down,  the  other 
party  might  be  deprived  of  that  right. 

12th.  Because  the  Court  charged  that  the  award  does  not 
decide  that  the  administrators  of  Rawls'  estate  should  pay  or 
account  to  the  bank  for  the  stock  in  question. 

13th.  Because  the  Court  charged  that  it  must  appear  in 
evidence  what  Moore  paid  for  the  stock ;  and  if  it  did  not, 
that  the  bank  had  no  right  to  retain  what  it  had  received 
ftom  Taylor  for  said  stock. 

14th.  Because  some  hours  after  the  jury  had  been  chaiged 
with  the  case,  and  after  the  Court  had  adjourned,  the  Judge 
received  a  note  from  the  foreman  stating  that  there  was  no 
chance  for  0e  jury  to  agree,  and  asking  to  be  discharged, 
and  stating  that  two  of  the  jury  were  sick,  so  much  so  that 
they  were  not  able  to  be  in  the  room.  To  which,  the  Judge 
at  Chambers  replied,  without  the  knowledge  or  assent  of  de- 
fendant, as  follows : 

<^  Gentlemen,  I  have  received  your  note  asking  me  to  dis- 
charge you  from  the  consideration  of  thecase  befoteyou; 
of  course  it  is  no  pleasure  to  me  to  punish  you  by  keeping 
you  confined  this  unpleasant  evening,  but  a  sense  of  duty 
and  public  necessity  requires  that  I  sbould  exhauat  all 
means  in  my  power  to  accomplish  the  business  of  CMrt. 
If  a  mistrial  is  to  be  had  in  every  cas^,  it  is  folly  to  open  the 
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Court  at  all,  as  all  trials  would  be  so  much  time  thrown  away ; 
make  a  determined  effort  to  agree ;  consider  the  charge  of 
the  Court — hj  that  you  are  absolutely  bound ;  go  over  the 
evidence  and  see  if  you  cannot  come  to  the  same  mind«  I 
commend  to  you  a  spirit  of  conciliation,  so  far  as  conscience 
will  allow  to  each,  and  an  earnest  desire  to  make  a  verdict ; 
because  it  is  your  duty  to  agree  unquestionably  if  you  can. 
As  it  is,  I  cannot  discharge  you,  though  I  sympathize  with 
you  in  your  disagreeable  situation. 

Respectfully,  &c., 

A.  P.  POWERS." 

15th.  Because  the  verdict  was  contrary  to  law  and  the 
evidence. 

John  Rxttherforb  &  C.  B.  Cole,  for  plaintiff  in  error. 

Whittle,  for  defendants  in  error. 

Bjf  the  Court — ^Bennino,  J.  delivering  the  opinion. 

Were  the  books  of  the  bank  admissible  as  evidence  for  the 
bank? 

[1.]  We  think  they  were;  Ra  wis  was  a  stockholder  in  the 
bank. 

**  The  books  of  public  companies,  or  copies  of  them,  are 
evidence  between  those  who  are  interested  in  them,  as 
against  each  other,  or  against  the  company ;  as  the  books  of 
the  East  India  Company,  in  a  cause  betw^een  the  parties 
having  stock  there."     1.  Stark  Ev.  293. 

This  disposes  of  the  questions  involved  in  the  first,  second 
and  third  ground  of  the  motion  for  a  new  trial 

The  fourth  and  fifth  grounds  of  the  motion  were  not  in- 
sisted on. 

There  is  manifestly  nothing  in  the  sixth  ground  of  the 
motion.    It  was  a  special  part  of  the  terms  of  the  sale  of  the 
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Stock  by  the  administrator,  that  the  sale  was  aot  to  affect  bis 
rights,  or  the  rights  of  the  bank  in  this  suit 

The  seventh  ground  of  the  motion  was  not  insisted  on. 

As  to  the  eighth  ground,  we  think  that  the  chaige  refened 
to  in  it  was  erroneou&  The  reasons  for  that  opinion,  will 
appear  in  what  will  be  said  on  the  9th,  10th,  12tb  and  13th 
grounds  of  the  motion,  and  will  be  found  to  be  such  as  grow 
out  of  the  submission  and  the  award. 

The  questions  involved  in  those  last  four  grounds  are, 
what  matters  were  referred  to  the  arbitrators,  and  what  mat- 
ters were  decided  by  the  arbitrators  ? 

We  think  that  two  questions  were  referred  to  and  were  de- 
cided  by  the  arbitrators,  viz :  1st  Whether  the  administra- 
tor of  Rawls  was  liable  at  all  on  the  paper  signed  by  Graves, 
Tarver,  Moore  and  Rawls.  2d.  Whether,  if  liable  at  all,  he 
was  liable  to  the  bank  ? 

As  to  what  questions  were  rtferred  to  the  arbitrators : 

The  submission  opens  thus :  "  The  undersigned,"  (the  ad- 
ministrator and  the  President  of  the  bank,)  ^'have  referred  to 
the  decision  of  Augustus  H.  Hansell  and  Iverson  L.  Hanis, 
the  matter  of  the  controversy  growing  out  of  the  agreement 
of  which  the  following  is  a  copy,"  (the  agreement  contain- 
ed in  the  paper  aforesaid,  signed  by  Graves,  Tarver,  Moore 
and  Rawls.) 

In  the  expression,  ^the  matter  of  the  controversy  growing 
out  of  the  agreement,"  is  contained  an  admission,  that  there 
was  a  controversy  arising  out  of  that  agreement ;  and  a  con- 
troveny  between  the  administrator  and  the  bank ;  for  the  two 
were  the  only  parties  to  the  submission. 

The  concluding  part  of  the  submission  shows  what  that 
controversy  was  about  It  says  that  the  administrator  ^  has 
united  in  the  reference  of  the  question  of  the  obligation  of 
the  contract  on  the  said  estate  he  represents,  in  conjunction 
with  the  other  party  to  this  instrument,  to  arbitrament" 

Now  it  is  of  course  to  be  presumed,  that  the  question 
about "  the  obligation  of  the  contract"  must  have  been  some 
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question  growing  out  of  the  ^  controversy"  between  the  ad- 
ministrator and  the  bank,  else  why  should  the  bank  have 
been  a  party  to  the  submission  ? 

But  what  question  about  the  obligation  of  the  contratt 
could  grow  out  of  a  controversy  between  the  administrator 
and  the  bank,  except  some  question  as  to  whether  the  ad* 
ministrator  was  under  any  liability  by  the  contract  to  the 
bank.  It  is  certain  that  the  contract  could  impose  no  obli- 
gation on  the  bank,  for  the  bank  was  not  a  party  to  the  con- 
tract It  is  equally  certain  that  the  contract  might  impose 
obligations  on  the  administrator,  for  Rawls,  the  administra- 
tor's  intestate,  was  a  party  to  it 

[2.]  The  question  then,  ^the  reference  of  which"  is  spo* 
ken  of  in  the  concluding  part  of  the  award,  must  have  been 
some  question  as  to  whether  the  administrator  was  under 
any  obiigatiou  arising  from  the  contract  to  the  bank. 

And  in  that  question  was  involved,  of  necessity,  the  ques- 
tion whether  the  administrator  was  under  any  obligation  at  a//, 
arising  from  the  contract 

Aa  to  what  questions  were  decided  by  the  arbitrators : 

The  award,  it  is  true,  seems  to  have  been  framed  without 
a  v^ry  clear  idea  of  what  the  award  ought  to  contain,  but 
still  it  is  such,  that  taking  the  whole  of  it  together,  we  may 
pretty  safely  say  that  it  decides  that  the  administrator  was 
liable  to  the  bank. 

Any  doubt  about  the  correctness  of  this  conclusion  must 
be  removed  by  considering  that  the  only  practical  question 
submitted  to  the  arbitrators  was  some  question  as  to  wheth- 
er the  administrator  was  bound  to  the  bank  or  not,  and  that 
as  soon  as  the  award  was  made,  the  parties  treated  it  as  de- 
ciding, that  the  administrator  was  bound  to  the  bank.  Am 
soon  as  the  award  was  made,  the  administrator  settled  with 
the  bank  for  147  shares  of  the  stock. 

Deciding  that  the  administrator  was  liable  to  the  bank^ 
was  also,  of  necessity,  deciding  the  question  whether  the  ad- 
ministrator was  liable  at  all  or  not 
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But  the  qtMsttoti,  m^iat  the  administrator  was  iopaj^  to  th^ 
batik  for  the  stock,  was  not  decided  by  the  award. 

In  reference  to  that  question,  we  merely  say,  (what  must 
be  obvious,)  that,  if  there  was  a  price  for  the  stock  agreed 
upon  by  Moore  and  the  bank,  and  the  agreeHient  for  the 
price  was  one  that  was  fltir  on  the  part  of  both  Moolhe  and 
th^  bank  towards  Rawls,  and  fair  on  the  part  of  the  batik 
towards  Moore^  that  price  is  what  Ae  administrator  was 
bouod  to  the  bank  for ;  but  that  if  there  was  no  price  at  all 
agieed  on,  or  no  price  ftirly,  as  aforesaid,  agreed  on,  then 
the  market  value  of  the  stock  at  the  time  when  it  was  bai^ 
gained  for  by  Moore,  was  what  the  administrator  was  bound 
to  the  bank  for. 

These  remarks  sufficiently  dispose  of  every  thing  involved 
in  the  9th,  10th,  12th  and  19th  grounds  of  the  motioa 

In  reference  to  the  1 1th  ground,  we  do  not  feel  called  upon, 
considering  the  turn  the  case  takes,  to  say  more  than  that 
the  remark  of  the  Court  of  which  that  grt>und  complains,  wiis 
certainly  unnecessary  and  was  perhaps  improper. 

And'  this  we  repeat,  but  with  more  emphasis,  of  what  is 
comptained  of  in  the  14th  grouAdof  the  motion. 

A  new  trial  being  the  necesM.ry  r^rult  of  the  disposition 
that  has  been  made  of  the  grounds  alteady  consideted,  it 
is  rnineoessary,  and  would,  therdbre,  perhaps  be  improper,  to 
consider  the  questions,  on  the  sufficiency  of  the  evidehcis  to 
support  the  verdict,  ihade  in  the  15th  ahd  16th  grounds. 
A»i  those  questions  are  the  only  ones  that  have  liot  b^Q 
directly  or  indirectly  considered. 


Judgment  reversed. 
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No.  70. — Ubl  L.  Wright  and  others,  plaintiffs  in  error^  vs. 
The  Central  Railroad  &  Banking  Company,  of  Geor- 
gia, defendant  in  error. 

Where  a  p&rty  mi^  htve  given  evidence  at  a  proper  time,  and  he  sees  fU  to 
Withhold  it  dliU  pfrttdential  or  other  considerations,  and  take  the  chances  of 
a  verdict,  it  is  no  cause  for  a  new  trial ;  and  it  would  be  of  mischievous  ten- 
dency to  grant  a  new  trial,  to  give  the  party  an  opportunity  of  introducing 
the  testimony  alter  it  is  asceHained  where  the  cause  presses. 

Debt,  in  Bibb  Superior  Court  Tried  before  Judge  Pow- 
sRSy  May  Term,  1856. 

This  was  an  action  of  debt,  by  the  Central  Railroad  and 
Baiddng  Company  against  Uel  L.  Wright  and  othen,  his 
securities,  on  die  fbllomng  bond. 

^^ Georgia,  DeKalb  County: 

Know  all  men  by  these  presents,  that  \re,  U.  I^  Wright, 
Isaac  Scott,  James  D.  Carhart,  William  B.  Carhart,  James  T. 
Doane,  James  Robinson,  Terrence  Doonan,  Joseph  Thomp- 
son and  William  B.  Davis,  are  held  and  firmly  bound  unto 
the  Centml  Railroad  &  Banking  Company  of  Georgia,  in  the 
fiiil  sum  of  Ten  Thousand  Dollars,  to  be  paid  to  die  said 
Company  or  its  assigns ;  for  which  payment  we  bind  our- 
selves, our  heirs,  executors  and  administrators,  jointly  and 
severally,  firmly  by  these  presents,  sealed  with  our  seals  and 
signed  with  our  hands,  this  ddd  day  of  November,  1850. 
Whereas,  the  above  bound  U.  L.  Wright  has  been  appointed 
to  the  office  of  agent  of  the  said.  The  Cenisral  Railroad  & 
BanUng  Comptoy  of  Geoi^a,  at  Atlanta.  Now,  the  condi- 
tion of  the  above  bond  or  obligation  is  such,  that  if  the  said 
U,  L.  Wright  shall  well  and  truly  execute,  and  faithfully 
discharge  the  duties  required  of  him  in  said  office,  and  all 
other  duties  required  of  him  in  the  business  of  the  said.  The 
Ceottial  Ratilroad  and  Banking  Company  of  Georgia,  and  iii 
all  things  shall  well  and  faithfolly  behave  and  conduct  him- 
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self  and  discbaige  the  trast  repoied  in  him,  then  this  obliga* 

tion  to  be  roid.'' 

U.  L.  WmiOHT,  [l.  a.] 
Isaac  ,Scott,  [i..  s»j 
Jambs  D«  Cabhabt,  [u  s.] 

WlIXIAM  B.  GAmHARTy  [l.  8^] 

James  T.  Doans,  [u  s.] 
Jambs  Robimsou,  [u  s.] 

TbRBBNCB  DoONAN,  [jU  Sb] 
JOSBPH  ThOMPSOH,  [l.  &] 

Wm.  a  Davis,  [l.  sl] 

The  declaration  alleged  that  on  the  1 6th  day  of  Maich, 
1852,  theise  came  into  the  hands  of  said  Wright,  as  plaintiiPs 
agent,  the  sum  of  Twbntt  Thousand  Doixars,  for  which 
he  had  failed  to  render  a  true  and  faithful  account,  and  to 
pay  over  when  demanded 

To  this  action,  defendants  pleaded,  that,  on  the  16th  day 
of  March,  1852,  j|ll8,l21  76,  of  the  money  of  said  plaintifi^ 
was  by  some  unknown  person,  feloniously  and  privatdy  sto- 
len, taken  and  carried  away  without  the  knowledge  of  said 
defendant,  and  without  any  negligence  on  his  part ;  said  sum 
of  money  on  the  day  and  year  aforesaid ,  having  been  stolen 
from  a  large  iron  safe  in  the  back  room  of  the  business  house 
of  said  Wright,  in  the  city  of  Atlanta. 

This  case  was  before  the  Supreme  Court  at  August  Term, 
1854,  {see  16M  Geo  Hep.  p.  38,)  upon  a  writ  of  error  brought 
by  Wright ;  and  the  judgment  of  the  Court  below  reversed, 
and  the  cause  remanded  for  another  trial,  and  to  this  decis- 
ion the  reader  is  referred  for  a  statement  of  the  facts  of  the 
case. 

Upon  the  second  trial  in  the  Court  below,  b^re  the  case 
was  submitted  or  opened,  defendant's  counsel  asked  the  Couil 
to  call  upon  and  require  plaintiff's  counsel  to  announce 
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whetfier  they  would  go  for  a  recovery  upon  the  ground  of  a 
fraud  on  the  part  of  defendant,  in  taking  and  using  the  mo- 
ney in  his  hands,  and  which  is  sued  for,  and  then  pretend- 
ing that  it  had  been  stolen,  as  a  cover  for  his  fraudulent  use 
and  appropriation  of  the  same.  The  Court  held,  that  plain- 
tiff's counsel  should  so  announce,  and  if  they  intended  to 
rely  upon  fraud  on  the  part  of  defendant  in  the  manner  sta- 
ted, they  should  amend  the  declaration  to  that  effect,  and 
upon  &ilure  so  to  announce  and  amend,  plaintiff  could  not 
go  for  such  fraud. 

Plaintiff^s  counsel  replied  that  they  intended  to  go  for  all 
that  they  were  entitled  to  under  the  law,  and  the  pleadings  of 
the  cose,  and  did  not  amend. 

Plaintiff  then  opened  and  offered  in  evidence  the  bond  of 
defendants,  of  which  the  foregoing  is  a  copy ;  a  letter  frpm 
the  cashier  of  said  Banking  Company,  containing  a  demand 
for  the  money  sued  for ;  ancl  a  resolution  of  the  Board  of 
Directors,  disallowing  defendant's  account  rendered  90th 
March,  1852,  in  which  he  debits  plaintiff  with  the  sum  of 
#18,121  76  stolen  out  of  his  safe  on  the.  night  of  the  16th 
March,  1852. 

Plaintiff  here  rested. 

All  the  points  made  in  the  case  coming  up  on  the  chaige, 
and  refrisals  to  chaige,  of  the  pi^iding  Judge,  the  testimony 
which  was  offered  in  relation  to  the  circumstances  of  the  al- 
leged robbery,  being  very  voluminous,  is  here  omitted. 

The  testimony  being"  closed,  plaintiff's  counsel  requested 
the  Court  to  charge  the  jury  as  follows,  to-wit: 

1st  If  the  jury  shall  believe  that  the  defendant  was  ap- 
pointed agent  and  received  into  his  possession  plaintiff's  mo- 
ney and  failed  to  account  for  and  pay  it  over  on  demand, 
then  the  plaintiff's  case  has  been  made  out,  and  without 
some  legal  excuse  for  Wright's  failure  to  account  and  pay 


340     SUPREME  COUBT  OF  GEORGIA. 

Merchants  Bank  of  Macon  vs.  Rawls. 

bank^  or  as  to  the  amount  he.was  to  pay,  were  not  submitted 
to  or  determined  by  said  arbitrators. 

loth.  Because  the  Ck)iirt  held  that  the  contract  signed  by 
Rawls  and  others,  only  bound  the  parties  to  J.  G.  Moore  or 
to  his  order,  and  that  defendant  sought  to  stand  in  Moore's 
shoes ;  but  if  Moore  had  never  given  any  order  as  to  Ravb' 
stock,  his  representatives  might  have  rights,  and  might  yet 
call  on  Rawls'  estate,  and  this  settlement  made  by  Taylor 
with  the  bank  would  not  protect  complainants. 

11th.  Because  the  Court  chaj^ed  that  if  he  erred,  the  par- 
ty dissatisfied  could  take  the  case  up  to  the  Supreme  Court 
But  if  they  disregarded  the  law  as  he  laid  it  down,  the  other 
party  might  be  deprived  of  that  right. 

12th.  Because  the  Court  charged  that  the  award  does  not 
decide  that  the  administrators  of  Rawls'  estate  should  pay  or 
account  to  the  bank  for  the  stock  in  question. 

13th.  Because  the  Court  charged  that  it  must  appear  in 
evidence  what  Moore  paid  for  the  stock ;  and  if  it  did  not, 
that  the  bank  had  no  right  to  retain  what  it  had  received 
ftom  Taylor  for  said  stock. 

14th.  Because  some  hours  after  the  jury  had  been  charged 
with  the  case,  and  after  the  Court  had  adjourned,  the  Judge 
received  a  note  from  the  foreman  stating  that  there  was  no 
chance  for  the  jury  to  agree,  and  asking  to  be  discharged, 
and  stating  that  two  of  the  jury  were  sick,  so  much  so  that 
they  were  not  able  to  be  in  the  room.  To  which,  the  Judge 
at  Chambers  replied,  without  the  knowledge  or  assent  of  de- 
fendant, as  follows  : 

'^  Gentlemen,  I  have  received  your  note  asking  me  to  dis- 
charge you  from  the  consideration  of  the  case  before  you ; 
of  course  it  is  no  pleasure  to  me  to  punish  you  by  keeping 
you  confined  this  unpleasant  evening,  but  a  sense  of  duty 
and  public  necessity  requires  that  I  should  exhaust  sU 
means  in  my  power  to  accompli^  the  business  of  CoQ^ 
If  a  mistrial  is  to  be  had  in  every  case,  it  is  foUy  to  open  the 
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would  oontend  for  a  reoovery  <m  the  ground  that  defendant 
was  guilty  of  fraud  in  taking  the  money  himaelf  and  feign- 
ing a  burglary ;  and  if  they  intended  so  to  do,  they  must 
amend  their  pleadings,  and  haying  failed  to  announce  and 
amend,  as  required,  the  jury,  are  not  at  liberty  to  consider 
the  question  of  defendant's  liability,  upon  the  ground  that 
Wright  stole  the  money  and  feigned  and  pretended  a  theft 
to  cover  the  fraud. 

Which  charge  the  Court  refused  to  give,  but  in  lieu  there- 
of, instructed  the  jury  as  follows: 

That  the  Court,  acting  on  a  suggestion  in  the  decision 
of  the  Supreme  Court,  when  this  case  was  before  that 
body  on  review,  had,  in  the  opening  of  the  case,  ruled 
that  plaintiiPs  counsel,  if  they  intended  to  introduce  proof 
that  Wright  had  stolen  the  money  and  feigned  a  burg- 
lary, must  make  that  distinct  allegation  in  the  plead- 
ings, and  amend  the  declaration  to  that  effect,  otherwise 
they  would  not  be  permitted  to  introduce  testimony  in  sup- 
port of  that  charge.  Counsel  for  plaintiff  replied,  that  they 
would  rely  alone  on  the  allegations  as  contained  in  his  de- 
claration as  it  then  stood  before  the  Court ;  and  the  Court  un- 
derstood defendant's  counsel  to  have  confined  themselves  to 
their  annunciation,  in  the  progress  of  the  cause.  It  was  the 
opinion  of  this  Court,  that  to  enable  plaintife  to  recover,  it 
was  necessary  that  they  should  prove  in  the  first  place,  the 
agency  and  its  character ;  that  the  money  was  placed  in  the 
hands  of  the  agent,  and  that  he  failed  or  refused  to  account 
for  it  after  proper  demand  made,  and  failed  to  give  a  legal  ex- 
cuse why  he  did  not  respond ;  that  if  Wright  had  been  pre- 
vented from  returning  the  money  from  the  occurrence  of 
such  facts  as  would  excuse  him  in  the  eye  of  the  law,  it  was 
for  him  affirmatively  to  allege  and  prove  such  facts  to  the 
satisfaction  of  the  jury,  by  such  evidence  as  would  be  legal- 
ly admissible,  either  positive  or  circumstantial ;  and  that  it 
was  competent  for  plaintiff  to  rebut  any  evidence  Wright 
should  introduce  in  his  exculpation,  by  inculpating  on  the 
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pmnt  sought  to  be  exculpatoryy  without  the  necessity  of 
amending  the  declacation,  so  as  to  let  in  the  evidence  in*  re- 
buttal 

The  Court  refused  to  give  in  charge  the  third  request  of 
plaintiflby  as  the  inferences  sought  to  be  drawn  from  the  facts 
referred  to  in  the  request  were  too  strong  and  conclusive,  as 
contained  in  the  language  of  the  request 

To  which  refusal  to  charge  as  requested  by  counsel  for 
defendant,  and  to  the  chaise  as  given  in  lieu  thereof^  defend- 
ants except 

The  jury  found  for  the  plaintiff  $lOfiQOf  the  amount  of 
the  penalty  of  the  bond. 

Cols;  and  Nesbit,  for  plaintiffs  in  error. 
PoE  &  Gkieb,  for  defendant  ip  error. 

Bjf  ike  Court — ^Lithpkin,  J.  delivering  the  opinion. 

Wright,  the  plaintiff  in  error,  was  appointed  by  the  Central 
Railroad  and  Banking  Company,  their  agent,  at  Atlanta.  He 
gave  bond  with  security  that  he  would  faithfully  dischaige 
the  duties  required  of  him.  The  proof  shows  that  his  prin- 
cipal business  was  to  discount  bills  on  Savannah,  drawn  on 
shipments  of  cotton  and  other  produce,  collect  debts  and 
circulate  bills,  &c.,  as  Bank  agent  In  his  character  of  agent, 
he  received  upwards  of  eighteen  thousand  dollars  for  bis 
employees,  which  he  failed  to  pay  over ;  and  for  this  dedi- 
cation, he  and  his  securities  were  sued  on  their  bond. 

Wright's  defence  was,  that  the  room  where  he  kept  the 
money  was  feloniously  entered,  and  the  plaintiffB  money  sto- 
len £rom  the  iron  chest  where  it  was  kept  Failing  to  satis- 
fy the  jury  that  the  money  was  burglariously  taken,  and  that 
too  under  circumstances  which  would  screen  him  from  lia- 
bility, a  verdict  was  rendered  for  the  plaintiff 

A  writ  of  error  was  prosecuted  to  reverse  the  judgmwl-^ 
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the  Coon  rendttied  on  that  trial ;  and  amongst  other  grounds, 
it  was  contended  that  the  Conrt  erred  in  charging  the  jurf 
that  if  they  should  find  that  Wright  himself  was  the  robber, 
he  and  his  securities  were  unquestionably  liable.  In  re- 
maridng  upcm  this  ejDception,  this  Court  said  ^Now  the 
breach  of  the  bond  is  not  the  robbery  resulting  fix>m  the 
carelessness  or  misconduct  of  the  defimdant,  but  his  failure 
or  neglect  to  pay  over  the  plaintiflPs  money  in  his  hands. 
Wright's  defence  is,  and  he  files  a  special  plea  to  that  effect, 
that  on  the  night  of  the  16th  March,  1852,  he  was  robbed, 
&C.  But  it  is  incumbent  on  him  to  make  it  satisfactorily  ap* 
pear,  that  some  one  else  was  guilty,  even  if  he  cannot  identi- 
fy the  particular  person ;  otherwise  his  plea  falls  to  the  ground, 
and  he  remains  liable  for  the  acknowledged  defalcation. 
The  only  doubt  is,  whether  if  the  plaintiffs  put  their  rigA 
of  recovery  upon  the  ground  of  the  robbery,  and  not  merely 
upon  the  failure  to  account,  the  defendants  should  not  have 
been  notified  by  the  declaration  of  such  intention,  so  that 
Wright  might  offer  rebutting  testimony  as  to  his  good  char- 
acter, and  every  thing  else  which  would  establish  his  inno- 
cence "     16M  Oa.  Rep.  44,  45,  46. 

Thus  then  stood  the  case,  when  it  came  up  for  trial  the 
seeond  time.  Before  any  evidence  was  introduced,  counsel 
for  defendants,  after  having  referred  to  the  state  of  the  plead- 
ings, requested  the  Court  to  require  of  plaintiff's  attorney,  be- 
fore proceeding  with  the  cause,  to  announce  whether  the 
plaintiff  would  or  would  not  go  for  a  recovery  on  the  ground 
of  Wright's  feigning  a  burglary  to  cover  his  own  fraud ;  and 
the  Court  made  the  call,  and  stated  further,  that  if  he  put 
his  right  to  a  verdict  upon  this  ground,  he  should  amend 
his  writ  accordingly.  The  response  was  that  the  plaintiffs 
would  claim  all  they  were  entitled  to  under  the  law  regu- 
lating the  pleadings  in  the  cause. 

This  of  course  was,  in  effect,  to  say,  that  they  expected  to 
recover  merely  on  account  of  the  fiiilure  of  the  defendant  to 
aceonmt  for  the  money  collected  by  him,  for  this  was  the  only 
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4)iwefa  ftsi^ndd on  &e ibond;  and  tiie  ptaiotiff,  in  ooafernaly 
mlh  this  dsclamlion,  read  the  bond  in  eridenee  (o  die  yaxj  \ 
pvored  the  amount  of  money  c<dieeted  by  Wr%bt  as  tke 
agent  of  the  plaintiff,  and  which  wus  confessedly  never  paid 
over;  the  demand  made-^and  closed  their  case. 

The  defendant  then  submitted  bis  defence,  and  pioofe  to 
support  it ;  and  the  testimony  being  closed,  counsel  for  plain- 
tiff  asked  the  Court  to  charge  the  jury. 

1st  That  if  they  beliered  that  defendant  Wright  was  ap- 
pointed plaintiff's  agent,  and  collected  the  plaintifi^s  money, 
and  felled  to  account  for  the  same  when  demanded,  then 
the  plaintiffs  have  made  out  their  case :  and  without  some 
legal  excuse  on  the  part  of  the  defendant,  the  plaintiff  must 
fecover. 

8d.  That  it  is  incumbent  on  the  defendant,  he  having 
set  up  theft  as  his  excuse  for  not  accounting,  to  prove  that 
a  theft  was  committed ;  and  that  Wright  was  not  guilty  of 
negligence  or  want  of  ordinary  care,  by  reason  ef  which 
said  theft  was  committed,  and  in  default  of  such  proof  the 
plaintiff  must  recover.  1.  That  there  bad  been  a  theft.  2. 
That  it  was  committed  without  ordinary  n^Ugence  or 
carelessness  on  the  part  of  Wright,  to  make  the  defence  avail- 
able. For  if  they  should  believe,  that  no  theft  had  been 
oommitted,  or  that  if  committed,  Wright  had  not  used  all 
the  precautions  ordinarily  pursued  in  relation  to  the  parti- 
cular business  in  which  he  was  employed,  and  according  to 
the  usages  of  the  place  and  the  circumstances  of  the  times 
within  which  the  business  was  transacted,  then  the  defence 
faila 

These  instructions  were  given.  The  third  request  was  re- 
fused ;  it  is  needless  therefore  to  notice  it ;  and  for  gxving  the 
foregoing  charges  the  defendants  by  their  counsel  t«cq>led. 
Defendants  counsel  then  requested  the  Court  to  <diarge  the 
jury :  that  the  Court  having  ruled,  before  the  case  was  sub- 
mitted^ that  the  plaintiff  shouU  announce  whedier  they  wmM 
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seek  a  leecnrery  upon  the  ground  that  Wright  had  feigned  a 
baiglaiyy  himself  being  guilty ;  and  that  in  that  erent  thef 
must  amend  their  writ  to  that  effect,  and  the  plaintiflb  har- 
ing  fuled  to  announce  or  amend,  the  jury  are  not  at  liberty 
to  consider  the  question  of  the  liability  of  the  defendants 
upon  the  ground  that  Wright  stole  the  money  and  feigned  a 
theft  te  cover  the  fmud ;  which  request  the  Court  refused  to 
give,  but  instructed  the  jury  in  lieu  thereof:  that  the  Court, 
acting  on  the  suggestion  in  the  decision  of  the  Supreme 
Court  in  this  cause,  ruled  in  the  opening,  that  the  plaintiff^ 
if  he  intended  to  introduce  proof  that  Wright  had  stolen  the 
money  himself^  must  so  allege  in  his  writ  He  could  then 
offer  direct  and  aifirmative  evidence  to  sustain  the  averment 
thus  made,  otherwise  he  would  not  be  allowed  to  introduce 
proof  to  that  point  Counsel  for  plaintiff  replied,  that  he 
would  rely  alone  upon  his  declaration  as  it  then  stood ;  and 
the  Court  considered  that  counsel  for  plaintiff  had  confined 
himself  to  this  course  during  the  progress  of  the  cause. 

It  was  the  opinion  of  the  Court,  that  to  entitle  the  plain- 
tiff to  recover,  it  was  only  necessary  that  he  should  prove  in 
die  first  place  the  agency  and  its  character ;  that  the  money 
was  received  by  the  agent,  and  that  he  failed  or  refused  to 
account  for  it,  or  to  give  a  legal  excuse  therefor ;  that  if 
Wright  was  unable  to  respond  from  facts  which  constitute 
a  good  excuse,  it  was  for  him  to  allege  and  prove  this  to 
the  satisfaction  of  the  jury,  and  that  it  was  competent  for  the 
plaintiff  to  rebut  this  exculpatory  proof,  without  amending 
his  declaration. 

To  all  of  which  defendant  by  his  counsel  excepted. 

Whereupon  the  jury  retired  and  returned  a  verdict  for  the 
plaintiff  ior  ten  thousand  dollars,  the  full  amount  of  the  pen- 
alty of  the  bond. 

It  is  obvious  that  counsel  for  defendant  had  no  right  to 
make  the  call  upon  the  Court  which  they  did  in  the  opening 
of  the  causa  It  is  equally  so,  that  the  Court  had  no  right 
to  make  the  requisition  which  it  did,  upon  plaintiff's  coun- 
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seL  His  writ  contained  his  cause  of  action.  If  it  was  good 
in  law  and  sustained  by  proof,  he  was  entitled  to  recover ; 
if  otherwise,  it  was  his  misfortune.  He  properly,  therefore, 
stood  upon  all  his  rights  under  the  pleadings;  still  the 
call  was  made.  The  plaintiff  refused  to  amend,  and  by  re- 
ference to  his  declaration,  it  was  apparent  that  he  sought  a 
recovery,  alone,  upon  the  ground  that  Wright  ha^  failed  to 
account  for  the  218,121  76  cents,  collected  by  him  ;  having 
established  his  demand,  he  closed  his  case.  The  defendant 
then  sought  to  relieve  himself  from  liability  by  showing  that 
the  money  had  been  stolen  from  him  without  l^al  &ult  on  his 
part.  The  plaintiff  cross  examined  the  defendant's  witness- 
es to  make  it  appear  that  the  facts  did  not  excuse  hinu  The 
Court  was  requested  by  plaintiff^s  counsel  to  give  instructions 
to  the  jury,  not  involving  in  the  remotest  manner  the  moral 
character  of  the  defendant ;  and  thereupon  defendants*  coun- 
sel asked  the  Court  to  charge  the  jury,  that  under  the  fiicts 
which  had  transpired  at  the  opening  of  the  cause,  they  were 
not  at  liberty  to  consider  the  question  of  the  liability  of  the 
defendant  upon  the  ground  that  he  stole  the  money  himself, 
and  feigned  a  burglary  to  cover  the  theft ;  and  for  refusing 
to  give  this  chaise,  the  Court  is  accused  of  inconsistency  in 
its  rulings,  and  counsel  claim  to  have  been  surprised !  That  is 
to  say,  notwithstanding  the  jury  are  convinced  from  the  tes- 
timony of  the  defendants'  witnesses,  that  he  robbed  himself, 
and  that  the  plaintifi^s  money  is  still  in  his  hands ;  yet  the 
jury  are  bound  to  believe  that  it  was  stolen  by  some  one 
else,  because  the  plaintiff  has  not  charged  Wright  with  the 
robbery  in  his  writ !  Suppose  the  proofs,  instead  of  excul- 
pating, did  most  manifestly  inculpate  Wright  as  the  culprit  ? 
Is  it  possible  that  the  jury  were  to  shut  their  eyes  and  close 
their  ears,  and  say  in  effect  by  their  verdict — True,  Wright 
received  the  money,  and  in  attempting  to  show  that  he  was 
robbed  by  others,  he  has  satisfied  us  that  he  himself  was  the 
author  of  the  feigned  Burglary ;  still  we  cannot  so  find,  and 
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consequently  must  return  a  verdict  for  Wright,  and  the  plain- 
tiffs must  lose  their  money. 

If  we  understand  the  legal  import  of  the  record  before  us, 
this  is  the  precise  position  which  the  defendant  occupies. 

The  suggestion  from  this  Court,  that  if  the  plaintiff  did 
not  rely  upon  the  mere  failure  to  account,  but  upon  the  theft 
of  the  agent,  he  should  amend  his  declaration  to  that  effect, 
was  inconsiderate  and  absurd.  (And  I  can  take  this  liberty, 
being  myself  the  author  ot  it)  For  it  was  not  a  supposable 
case,  that  the  plaintiff  should  be  guilty  of  the  folly  of  aban- 
doning a  ground  of  recovery,  so  simple  and  obvious  as,  the 
one  which  he  occupied,  namely,  the  mere  failure  to  account, 
and  assume  voluntarily  another  so  beset  with  difficulty  and 
danger.  The  attorney  of  the  plaintiff  had  the  good  sense  to 
see  this ;  still  the  proposition  was  legally  correct.  And  the 
Circuit  Judge  rightly  interpreted  it,  and  directed  the  trial  ac- 
cordingly. And  I  am  at  a  loss  to  comprehend,  how  it  or  the 
rulings  of  the  Court  under  it,  should  have  misled  any  body. 

It  is  asserted  in  the  argument  that  a  cloud  of  witnesses 
were  in  attendance  on  the  Court,  to  testify  to  the  good  char- 
acter of  the  defendant.  Why  were  they  not  offered  ?  It 
constituted  an  essential  element  in  the  defence ;  it  pretty 
much  turned  upon  it  The  assault  upon  the  bonuses  of 
Wright's  defence,  indicated  upon  the  cross  examination  of 
of  his  witnesses,  was  highly  suggestive  of  the  necessity  and 
importance  of  this  testimony ;  and  above  all,  why,  when 
by  the  charge  of  the  Court,  the  eyes  of  counsel  were  opened, 
did  they  not  then  move  to  introduce  this  proof,  or  move  to 
continue  the  cause  on  the  ground  of  surprise,  and  misun- 
derstanding ?  Why  wait  to  be  instructed  of  its  necessity  by 
the  finding  of  the  jury  ? 

This  case  in  our  judgment,  does  not  come  up  to  the  rule 

as  laid  down  in  the  3.    Graham  on  New  Trials^p.  168,  and 

elsewhere. 

Judgment  affirmed. 
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No.  71. — JoHH  F.  Lawsok,  plaintiff  in  error,  r«.  J.  A.  &  S.  9. 

ViROiiCy  defendants  in  error. 

When  it  i*  admitted  that  a  debtor  is  utterly,  hopelessly  and  IrretrieTably  insot- 
veot,  and  that  the  only  means  of  obtaining  payment  is  by  the  appropriation  of 
his  interest  in  a  deceased  ancestor*s  estate,  and  that  this  remedy  will  be  nas- 
vailing,  unless  the  administrator  is  enjoined  from  settling  with  the  debtor  sd4 
paying  orer  to  him  his  distributee  share :  Chancery  will  interfere  and  grant 
an  injunction,  notwithstanding  do  judgment  at  law  has  l>een  establi&hed. 

In  Equity.  Decision  by  J  udge  Allen,  at  November  Term, 
1856,  of  Bibb  Superior  Court. 

This  bill  was  filed  by  J.  A.  &  S.  8.  Virgin,  complainants, 
against  Robert  Martin,  and  John  F.  Lawson,  administrator 
de  bonis  noiiy  of  John  Martin,  deceased,  and  administrator  of 
Eliza  A.  Martin.  Complainants  allege  that  said  Robert 
Martin  is  indebted  to  them  one  hundred  and  ninety-five  dol- 
lars, besides  interest,upon  a  promissory  note ;  that  he  is  wholly 
an  j  utterly  insolvent,  and  has  no  visible  tangible  estate,  real 
or  personal ;  and,  (by  an  amendment,)  that  they  have  insti- 
tuted suit  at  law  upon  said  note,  now  pending  in  Bibb  Superior 
Court,  the  county  in  which  Robert  Martin  resides. 

That  said  Robert  is  entitled  to  an  estate  or  interest  in  the 
hands  of  John  F.  Lawson,  of  the  county  of  Burke,  as  ad- 
ministrator aforesaid,  due  and  coming  to  him  as  heir  at  law 
or  distributee  of  said  John  Martin  and  Eliza  A«  Martin,  more 
than  sufficient  to  pay  complainants'  demand. 

The  bill  prays  for  an  account  against  said  John  F.  Law- 
son,  administrator  as  aforesaid ;  that  he  be  enjoined  and  re- 
strained from  paying  said  distributive  share  to  said  Robert; 
and  that  he  be  decreed  by  this  Court  to  pay  the  same,  or  as 
much  thereof  as  is  necessary,  to  the  dischai^e  and  satisfac- 
tion of  complainants'  demand  against  said  Robert  Martin. 

Defendant,  John   F.  Lawson,  demurred  to  this  bill  for 


MACON,  JANUARY  TERM,  1857.  857 

'  Ltwfloii  VS.  Virgin. 

waBt  of  equity,  and  because  the  facts  stated  therein  fumi«h 
no  grounds  for  the  interposition  of  a  Court  of  Equity. 

After  hearing  argument,  the  Court  overruled  the  demurrer 
a.nd  ordered  defendant  to  plead  or  answer ;  to  which  ruling 
and  decision,  defendant,  Lawson,  excepts  and  assigns  error 
thereon. 

McKenzie  ;  and  6.  D.  Tracv,  for  plaintiff  in  enor. 

Stubbs,  Hill  &  Tracy,  for  defendants  in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

Is  there  equity  in  this  bill  ?  If  it  be  true  that  the  debtor 
in  this  case  is  utterly,  hopelessly,  irretrievably  insolvent,  and 
that  the  interest  to  which  he  is  entitled  in  the  estate  of  his 
deceased  parents  is  the  only  possible  means  out  of  which 
payment  can  be  obtained,  and  that  resource  will  be  unavail- 
able unless  the  administrator  is  prevented  from  settling  wit)'. 
Martin,  the  distributee,  and  debtor  of  complainants,  (and  all 
this  is  confessed  by  the  demurrer,)  is  not  an  injunction  indis- 
pensably necessary?     It  would  seem  so. 

The  rule  is  not,  that  equity  will  not  interpose  to  assist  a 
judgment  at  law  until  an  execution  has  been  issued  and  a 
return  of  nulla  bona  had  thereon.  It  is  broader  than  this. 
The  legal  remedies  must  be  exhausted  or  pursued  to  every 
available  extent,  and  this  is  just  the  case  made  by  the  bill 
Our  statute  authorizes  a  resort  to  equity  whenever  there  is 
no  adequate  remedy  at  law.  None  has  been  suggested  in 
this  case.    None  has  occurred  to  this  Court 

Judgment  affirmed. 
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No.  72. — William  C.  Thomas,  plaintiff  in  error,  vs.  ioAv  G. 
Winter  and  others^  defendants  in  error. 

In  a  suit  in  equity  against  several  persons,  a  demurrer  by  a  part  of  them,  may 
be  heard  and  determined  before  the  others  have  been  served  with  the  bill. 

In  Equity,  from  Muscogefe  Superior  Court.  Decision  by 
Judge  WoHRiLL.    November  Term,  1856. 

This  was  a  bill  by  William  C.  Thomsis,  complainant, 
against  the  Bank  of  St  Marys,  John  G.  Winter,  George  W. 
Winter,  Joseph  S.  Winter,  and  Joseph  S.  Winter  &  Co.,  de- 
fendants. 

John  G.  Winter  and  George  W.  Winter,  two  of  the  defen- 
dants, demurred  to  the  bill ;  and  after  hearing  argument,  the 
Court  overruled  the  demurrer,  whereupon  complainant's  so- 
licitor moved  to  enter  on  the  minutes  of  the  Court  the  fol- 
lowing order,  to-wit : 

■ 

"William  C.  Thomas,     ^ 

I 

^^'  y     In  Equity.    Demurrer. 

Jo^  G.  WiiTTBR,  Th£  Bank 

09  St..  Marts  and  others. 

After  hearing  the  argument  of  counsel  for  complainant 
and  defendants,  on  the  demurrer  filed  in  the  above  case,  it  is 
ordered  and  decreed  that  the  said  demurrer  be  overruled." 

Defendants'  counsel  objected  to  this  order,  on  the  ground 
that  all  the  defendants  had  not  been  served,  and  the  Court 
refused  to  grant  the  order,  unless  the  complainant  show  that 
all  the  defendants  had  been  served. 

To  which  refusal  and  ruling,  complainant  excepts. 

William  Dougherty,  for  plaintiff  in  error. 
WxLLBORN,  for  defendants  in  error. 
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Bg  the  Ckmrt. — ^Bknnino,  J.  delivering  the  opinion. 

In  this  caae  the  only  question  is,  whether  the  Court  below 
has  the  right  to  hear  and  determine  the  demurrer  of  two  of 
defendants  before  the  other  defendants  had  been  served  with 
the  bill. 

We  think  that  the  Court  had  this  right  Parties  defendants 
may  sever  in  equity,  and  each  may  put  in  a  separate  or  a 
different  defenca  If  so,  it  would  seem  to  follow  as  a  matter 
of  course,  that  separate  defences  may  be  determined  sepa- 
rately, at  least  if  they  are  such  that  their  determination  is  a 
matter  for  the  Court  and  not  for  the  jury. 

Such  separate  determination  cannot,  in  general,  affect  the 
rights  of  any  of  the  other  parties  in  the  case,  whether  parties 
plaintiff  or  parties  defendant 

We  say*,  therefore,  that  the  Court  ought  to  have  determin- 
ed the  demurrer.  As  to  what  the  judgment  on  the  demurrer 
should  have  been,  we  say  nothing. 

Judgment  reversed. 


Na  73. — SiMsoN  Smith,  et  aL,  plaintiffs  in  error,  V9,  Mask 
A.  CoopjBB,  executor,  and  Narcissa  Botkin,  executrix,  of 
Dr.  Samuel  Boykin  deceased,  defendants  in  error. 

[1.]  Where  there  are  three  parties  to  a  case,  aad  the  righta  and  iiabiUtiee  of 
each  are  dependant  upon  a  proper  adjustment  of  the  whole  litigation,  an  a^ 
penl  from  a  general  decree  in  the  case  takes*  up  the  entire  litigation  and  all 
the  parties  to  it. 

[2.]  Where  an  order  has  been  taken  already  by  the  complainants'  solicitor  set- 
ting ilown  the  cauae^  trial  at  the  next  term,  which  is  nnexeepted  to,  it  is  too 
late  for  the  defendants'  solicitor  to  move  to  dissolve  an  iigunction  pfeWoualy 
granted,  on  account  of  the  failure  of  the  complainants  to  speed  their  caose. 

[3.]  It  is  usual  to  take  the  statements  of  counsel  made  in  their  place  as  to  the  ser- 
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¥icc  of  ■wdwente,  notices*  inUrragatories^tc. $  stiU  it  is  the  right oTtbe 
opposite  puty  to  require  the  fact  to  be  verified,  if  he  see  fit  to  do  so. 

In  Equity,  from  Muscogee  Superior  Court  Decision  by 
Judge  WoRRiLLy  November  Term,  1856. 

Motion,  on  behalf  of  Simeon  Smith  and  the  Wrights,  to 
dissolve  the  injunction  in  this  cause  on  the  following  grounds, . 
to-wit: 

1st  Because  said  Smith  and  the  Wrights,  did  not  appeal 
from  the  verdict  and  decree  in  this  case,  and  that  the  litiga- 
tion is  ended  as  to  them. 

2d.  On  the  ground  that  said  complainants  have  failed  and 
neglected  to  prosecute  their  cause  with  due  diligence. 

3d.  Because  said  case  was  continued  at  this  term  of  the 
Court  by  complainants. 

After  argument,  the  Court  refused  to  dissolve  the  iiyunc-; 
tion,  and  overruled  said  motion,  and  counsel  for  Smith  and 
the  Wrights,  excepted. 

« 

It  was  stated  by  B.  Hill,  Esq.,  attorney  for  complainants, 
in  response  to  said  motion,  that  previous  to  the  May  Term 
of  this  Court,  he  had  filed  an  amendment  to  said  bill, 
wliich  was  served ;  that  said  amendment  was  lost  That 
about  twenty  days  before  this  term  of  the  Court,  he  had  re- 
filed  said  amendment  and  served  the  same  on  defendants, 
and  that  said  amendment  has  not  been  answered.  To  which 
statement  being  made,  counsel  for  defendants  Smith  and  the 
Wrights  objected.  The  Court  received  the  statement ;  and 
counsel  excepted. 

It  is  agreed  that  there  is  in  this  case  an  order  of  Muscogee 
Superior  Court  passed  January  26th,  1856,  (said  Court  being 
then  in  session,)  allowing  said  bill  to  be  amended.  Also 
an  order  of  said  Court  passed  November  Term,  1856,  estab- 
lishing said  copy  amendment,  in  lieu  of  the  original  amend* 
ment  filed  26th  January,  1856 ;  no  service  of  said  amend- 
ment was  shown  to  have  been  made  prior  to  September  or 
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October,  1856.  Also  jm  oider  of  said  Court  pMtod  at  No- 
Tember  Term,  1856,  ordering  defendants  to  answer  said  bill 
as  amended,  and  on  terms  therein  stated,  setting  down 
said  cause  for  trial  at  the  May  Term,  1857,  of  said  Court; 
and  that  this  agreement  be  a  substitute  for  the  record  not 
exemplified 

JOHNSON, /or  Plaintiffin  Error. 
B.  HILL,  Complainant*s  Solicitor. 

James  Johnson,  for  plaintiff  in  error. 
Holt  ;  and  B.  Hill,  for  defendants  in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

.  It  is  wholly  useless  to  recite  the  facts  of  this  case  for  the 
purposes  of  this  decision.    They  would  fill  a  volume. 

[1.]  In  form  there  are  three  parties  to  the  litigation,  namely : 
the  representatives  of  Dr.  Boykin,  who,  together  with  Migor 
Crawford,  was  the  executor  of  Mrs.  Polly  W.  Jenkins ;  the 
children  of  Mrs.  Jones ;  and  the  children  of  Mrs.  Wright,  who 
were  the  daughters  of  Mrs.  Jenkins,  and  legatees  under  her 
will.  In  point  of  fact,  however,  the  real  controversy  is  be- 
tween these  two  families.  Three  bills  are  pending  in  the 
Court,  one  at  the  instance  of  the  Jones  against  the  execu* 
tors ;  one  at  the  instance  of  the  executors  against  the  Jones 
and  Wrights ;  and  one  at  the  instance  of  the  Wrights  against  the 
executors  and  the  Jones.  A  trial  was  ha4  on  all  the  cases, 
the  whole  being  submitted  together,  and  a  decree  rendered, 
determining  the  Uability  of  the  executors  as  stake  holders,  to 
-each^branch  of  the  family,  and  consequently  fixing  their  re- 
spective rights  as  between  themselves.  The  executors  were 
satisfied  with  the  decree,  as  well  as  the  Wrights,  but  an  ap- 
peal was  entered  by  the  Joues,  who  prosecuted  also  a  writ  of 
error  to  this  Court  for  the  correction  of  the  errors  alleged  to  have 
been  committed  on  the  trial  of  the  tri-party  cause.     Upon 
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motion,  this  writ  of  error  was  dismissed  upon  the  gronltd 
that  the  appeal  by  the  Jones  carried  up  the  whole  litigation, 
and  that  therefore  the  writ  of  error  had  been  prematurely 
brottght     18  Oa.  Rep.  281. 

We  see  no  reason  to  change  that  opinion,  and  consequetitly 
overrule  the  first  ground  taken  in  the  present  bill  of  excep- 
tions ;  and  that  is,  that  the  Wrights  not  having  appealed,  the 
case  is  ended  as  to  them. 

[2.]  The  second  and  third  assignments  of  error  may  be 
considered  together.  By  the  decree  both  the  Wrights  and 
the  Jones  were  perpetually  enjoined  from  the  further  prose- 
cution of  their  several  bills.  A  motion  was  made  in  the 
Court  below  by  the  solicitor  of  the  Wrights,  to  dissolve  this 
injunction  on  the  ground  that  the  executors  had  failed  to 
speed  their  cause,  and  that  they  had  continued  the  same  at 
the  last  November  Term  of  Muscogee  Superior  Court  The 
last  assumption  is  not  warranted  by  the  record.  On  the 
contrary,  it  does  appear  by  the  written  agreement  of  the 
counsel  of  the  respective  parties,  which  accompanies  the  bill 
of  exceptions,  that,  before  the  motion  was  made  to  dissolve 
the  injunction,  Mr.  Hill,  the  solicitor  for  Dr.  Boykin's 
representatives,  had  caused  an  order  to  be  passed,  requiring 
the  defendants  to  answer  their  bill  as  amended,  upon  the 
terms  stated  in  tlie  rule,  and  setting  down  their  bill  for  trial 
at  the  next  May  Term  of  the  Court  In  other  words,  at 
their  instance  an  order  had  already  been  passed  to  speed  the 
cause,  and  no  exception  taken  to  it  In  the  face  of  this  or- 
der, the  opposite  counsel  comes  too  late  with  his  motion  to 
dissolve  the  injunction,  because  the  case  is  not  prosecuted 
with  due  diKgenca 

[3.]  As  to  the  statement  made  by  Mr.  Hill,  the  solicitor^of 
the  executors,  we  hardly  know  what  point  is  intended  to  be 
made  on  it  The  argument  is,  that  it  shoiild  have  been 
sworn  to.  But  no  such  objection  appears  in  the  record. 
It  is  usual  to  take  the  statement  of  counsel  in  their  place  as 
to  the  service  of  amendments^  interrogatories,  notices  &c.    It 
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is  andaubtedly  the  right  of  the  opposite  purty  to  require  them 
to  be  verified  if  they  see  fit  The  Court,  however,  ptoDoune«- 
ed  no  judgment^  neither  do  we ;  but  merely  express  this  in- 
formal opinion  as  to  the  proper  practice  to  be  pursued  in 
such  cases. 

Judgment  affirmed. 


No.  74. — Patrick  Duffy,  plaintiff  in  error,  V3.  A.  S.  Ruth- 
erford, and  John  E.  Dawson,  defendants  in  error. 

At  a  aheriflTH  »ale,  A.  bid  one  dollar,  B.  bid  two  dollars,  A.  bid   three  dollars,  B. 

bid  three  dollars  and  a  half,*  but  the  sheriff  fraudulently  refused  to  cry  this 

bid^  and  iaocked  off  the  property  to  A.  at  three  dollars. 

HtUf  That  B.  had  the  right  to  go  into  equity,  and  have  the  sale  resumed  at  the 
point  of  his  bid. 

In  Equity,  in  Muscogee  Superior  Court  Decision  on  De- 
murrer, by  Judge  Worrill,  June  Term,  1856. 

This  was  a  bill  filed  by  Patrick  Duffy,  the  complainant, 
against  Adolphus  S.  Rutherford,  sherifl^  and  JohnE.  Daw« 
son,  defendanta  The  bill  alleges,  that  at  the  sale  of  the 
Howard  Manufactory,  and  the  buildings  and  machinery 
thereto  attached,  made  by  said  Rutherford  as  sheriff^  on  the 
first  Tuesday  in  April,  1853,  under  sundry  ^ftut,  against  said 
company,  the  complainant  was  the  highest  and  last  bidder 
for  said  property,  he  bidding  three  dollars  and  fifty  cents 
ther^or,  but  that  the  sheriff  knocked  down  the  said  proper- 
ty to  said  Dawson,  whose  bid  was  only  three  dollars. 

The  bill  alleges  that  complainant  demanded  that  titles  for 
said  property  should  be  executed  to  him,  that  he  had  made 
a  tender  of  the  amount  of  his  bid,  but  that  Rutherford  re- 
fused to  receive  said  sum,  or  to  make  and  execute  to  him 
titles. 
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The  bills  prays  for  an  injunction  to  restrain  said  sheriff 
from  executing  titles  to  Dawson,  and  that  he  be  compelled 
to  convey  to  complainant        * 

To  this  bill  defendants  demurred  for  want  of  equity.  The 
presiding  Judge  sustained  the  demurrer^  and  dismissed  the 
bill 

Thereupon  complainant's  counsel  excepted,  and  assigns 
error. 

Sloan,  for  plaintiff  in  error. 
DouoHBETT,  for  defendants  in  error. 

By  the  Court. — Benmino  J.  delivering  the  opinion. 

The  bill  has  in  it  the  following  statement ;  ^  during  the 
time  of  the  sale  of  said  property,  one  John  E.  Dawson,  then 
and  there  of  said  county,  bid  the  sum  of  one  dollar  for  said 
property,  and  your  orator  bid  two  dollars  for  the  said  proper- 
ty, and  John  E.  Dawson  bid  three  dollars  for  said  property, 
and  your  orator  bid  three  dollars  and  fifty  cents  for  said  pro- 
perty, which  last  bid  of  your  orator  for  the  said  property,  the 
said  Rutherford  did  not  and  would  not  cry,  and  totally  and 
fraudulently  disregarded  your  orator's  bid;  and  the  said 
property  was,  by  said  Rutherford,  knocked  off  to  John  E. 
Dawson,  at  the  price  and  sum  of  three  dollars." 

In  this  statement  is  contained  the  whole  of  the  complain- 
ant's case.  And  the  question  is,  what  rights  did  he  acquire 
by  virtue  of  the  facts  set  forth  in  the  statement  ? 

He  did  not  acquire  the  absolute  right  to  the  property,  be- 
cause the  sheriff  never  assented  to  his  bid ;  and  because  it 
is  not  certain,  that  if  the  sheriff  had  assented  to  the  bid,  and 
cried  the  bid,  it  would  have  remained  the  highest  bid.  If 
the  bid  had  been  cried,  Mr.  Dawson  might  have  made  a 
higher  bid.  A  higher  bid  would  have  subserved  the  inter* 
Aflts  of  both  the  plaintiff  and  the  defendant  in  iheJLfa. 
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It  18  plain,  that  in  equity,  the  complainant  is  not  entitled 
to  tfae  property  as  yet 

Still,  it  is  equally  plain,'  that  he  acquired  some  thing  by 
his  bid ;  what  then  was  it  ?  This  manifestly :  The  right 
to  have  his  bid  cried  by  the  sheriff,  and  after  the  bid  had 
been  cried,  the  right  to  have  the  property  knocked  off  to  him, 
provided  no  higher  bid  than  his  was  made. 

Can  a  Court  of  Equity  give  the  complainant  the  benefit  of 
this  right,  by  ordering  the  sale  of  the  property  to  be  resumed 
at  the  point  of  the  complainant's  bid  ?  It  certainly  can,  for 
aught  that  appears  by  the  bill. 

And  this  Court  thinks  that  a  Court  of  Equity  ought  to  do 
so ;  especially  as  that  course  might  best  subserve  the  inter- 
ests of  the  plaintiff  and  the  defendant  in  the  JL/a.^  as  well 
as  the  interest  of  the  complainant 

Accordingly,  the  judgment  of  this  Court  is,  that  the  title 
made  to  Dawson  ought  to  be  set  aside,  and  that  the  property 
ought  to  be  again  exposed  to  sale,  and  offered  at  the  bid  of 
the  complainant ;  and  ought  to  he  knocked  off  to  him  at 
that  bid,  provided  there  should  be  no  higher  bid ;  but  if 
there  should  be  a  higher  bid,  or  higher  bids,  then  that  it 
ought  to  be  koocked  off  to  the  person  making  the  highest 
bid ;  such  re-sale  to  take  place  on  a  sheriff^s  sale  day,  and  af- 
ter the  usual  sheriff's  advertisement 

Judgment  reversed. 


No.  75. — Bknj.  F.  Nswsom,  plaintiff  in  error,  vs.  Calbb 
LiKPssr,  administrator  of  Wright  Johkson,  deceased, 
defendant  in  error. 

A  physician,  who  wm  practicing  at  the  date  of  the  Act,  of  1847,  which  reviv- 
ed the  Act  of  1825,  to  regulate  the  Licensing  of  Physicians  in  this  State,  &c^ 
is  m  qualified  physician,  and  may  collect  his  accounts  for  medical  services. 
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Complaint,  from  Taylor  Superior  Court  Tried  before 
Judge  WoRRiLL,  October  Term,  1856.  ♦ 

This  was  an  action  brought  by  Benjamin  F.  Newsom, 
plaintiff,  against  Caleb  Lindsey,  administrator  of  Wright 
Johnson,  deceased,  to  recover  an  account  for  medical  advi- 
ces rendered  the  deceased  in  the  year  IS53. 

The  plaintiff  proved  that  he  had  rendered  and  performed 
the  services,  and  the  value  thereof;  he  also  proved  that  he 
was  a  practicing  physician  and  surgeon  in  this  State,  at  and 
before  the  twenty-fifth  day  of  December,  1347,  to-wit:  fiom 
1845,  up  to  this  time. 

Defendant  demurred  to  said  evidence  as  insu$cieutto 
sustain  plaintiff's  cause  of  action,  on  the  ground  that  plain- 
tiff had  not  proven  a  license,  from  the  Medical  Board  of  the 
State,  to  practice  medicine ;  and  moved  for  a  non^suit 

The  presiding  Judge  sustained  the  demurrer  and  ordered 
a  non-suit,  and  to  this  ruUng  plaintiff  excepted. 

HoLSEY ;  and  B.  Hill,  for  plaintiff  in  error. 

Wallace  ;  and  Pou,  for  defendant  in  error. 

Bjf  the  Court — McDonald,  J.  delivering  the  opinion. 

The  only  point  in  this  case  is,  whether  the  plaintiff  has  a 
right,  as  an  unlicensed  practicing  physician  to  recover  the 
account  sued  for,  it  being  for  professional  services  rendered. 
The  Act  of  1825,  declares  all  bonds,  notes,  promises  and  as- 
sumptions made  to  unlicensed  physicians  for  services  ren- 
dered as  a  physician  or  surgeon,  utterly  void  and  of  no  effect 
The  same  act  contains  a  provision,  that  it  shall  not  have  any 
operation  or  effect  upon  any  person  then  practicing  medicine 
or  surgery  in  this  State,  who  had  theretofore  been  a  practicing 
physician  in  this  State.  In  1836,  the  parts  of  the  Act  of 
1825  which  annulled  contracts  of  unlicensed  physiciam  for 
professional  services,  and  prohibited  them  from  praelicing 
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mediciae  aad  surgery,  were  repealed.  lo  1839^  the  Act  of 
1825  was  revived  and  a  board  of  physicians  was  appointed. 
That  act  contained  a  provision  that  it  should  not  operate 
•^nst  the  Thompsonian  or  Botanic  practice  or  any  other 
practitioners  of  medicine  in  this  State.  The  Act  of  1847 
revives  the  Act  of  18d5,  and  excepts  from  its  operation  the 
graduates  of  the  Botanico-Medical  College,  and  the  lieen- 
tiates  of  a  legally  estabUshed  Medical  Board  of  physicians. 
The  Act  of  1847,  appoints  and  constitutes  another  board  of 
physicians.  None  of  the  foregoing  acts  provides  for  ^rpet- 
uating  the  board,  and  the  fact,  that  in  each  act  a  new  board 
is  appointed,  is  evidence  that  the  old  boards  had  become  de- 
funct, either  by  the  failure  of  the  appointees  to  act,  or  to  keep 
up  the  board  by  the  election  of  new  members  to  fill  vacan- 
cies. The  act  of  1847  is  so  nearly  identical  with  the  Act  of 
1839,  it  is  difficult  to  conjecture,  on  any  other  hypothesis  than 
that  above  stated,  why  it  was  passed.  The  Act  of  1825  was 
revived  in  toto,  and  the  section  which  excepts  from  its  oper- 
ation and  effect,  physicians  then  practicing  in  this  State,  was 
revived  with  it,  and  the  exemption  from  its  prohibitions  and 
restrictions  bore  date  with  the  reviving  act  The  argument 
that  the  prohibitory  clause  was  an  existing  act  from  1839, 
and  that  its  mere  re-enactment  could  not  amount  to  a  re- 
peal of  what  was  only  affirmed  by  it,  is  plausible,  but  we 
think  that  the  argument  assumes  what  is  not  allowable  by 
a  proper  construction  of  this  legislation.  It  cannot  be  pre- 
sumed that  the  Legislature  acted  without  consideration,  and 
re-enacted  a  law  which  was  of  full  force.  To  judge  from 
the  acts  themselves,  as  they  appeared  on  the  statute  book, 
the  Act  of  1825  was  of  full  force,  because  the  Act  of 
1839  had  revived  it.  But  although  revived,  the  board  of 
physicians  therein  named  were  not  re-appointed,  but  the  Act 
of  1839  appointed  a  new 'board  in  their  stead.  There  is  no 
evidence  that  the  board  of  physicians  appointed  by  this  last 
act,  ever  accepted,  or  continued  to  act  if  they  did  accept 
The  presumption  is,  that  they  did  not,  and  the  Legislature 
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dated  31st  January  1853 ;  also  a  deed  from  Durr  to  the  plaiiip 
tifi;  dated  16th  March  1854. 

George  W.  Spencer,  the  brother-in-law  of  plaintiff,  testified 
that  in  a  conversation  between  plaintiff  and  Frederick  Mil- 
ler, about  the  last  of  March  or  1st  of  April,  1854,  Miller  was 
to  occupy  the  house  for  the  balance  of  the  year  to  1st  Janu- 
ary, 1855 ;  that  a  sum  was  agreed  upon  to  be  paid  by  Miller, 
amount  not  recollected,  but  thinks  it  was  ISlOO.  Miller  died, 
leaving  a  widow,' the  defendant  Mary  Miller,  who  resided  on 
the  lot  in  controversy.  In  the  conversation  referred  to,  mriu 
ness  says  that  something  was  said  by  Miller  about  a  redemp- 
tion of  the  property,  does  not  remember  what  it  was,  but 
thinks  that  plaintiff  did  not  assent  to  the  proposition,  what- 
ever it  was. 

Plaintiff  closed,  and  defendant  moved  to  dismiss  the  pro- 
ceedings on  the  ground  that  the  statutory  remedy  did  not 
apply  to  a  case  like  this ;  which  motion  the  Court  sustained, 
and  dismissed  the  proceeding. 

To  which  counsel  for  plaintiff  excepted,  and  thereon  as- 
signs error. 

Mosss,  for  plaintiff  in  error. 
Thomas,  for  defendant  in  error. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

The  Act  under  which  this  proceeding  was  instituted, 
{Pamphlet  1853-4,  page  52,)  provides  remedies  for  land- 
owners against  intruders  and  against  tenants  at  will,  or  suf- 
ferance, or  in  any  other  way,  where  there  is  no  contract  for 
rent  The  three  first  sections  of  the  act  prescribe  the  reme- 
dy against  intruders,  and  it  was  under  these  sections  that  the* 
plaintiff  in  error  proceeded  in  this  case. 

He  made  his  affidavit  that  the  land  was  in  possession  of 
the  defendant,  who  did  not,  in  good  faith,  claim  a  right  to 
the  same,  and  refused  to  abandon  the  possession.  An  affi- 
vox.  XXI.     24 
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davit  was  made  by  the  defendant  before  the  Sheriff,  in  which 
she  admitted  the  possession,  but  deposed  that  she  did  in 
good  faith  claim  a  legal  right  to  the  possession.  On  this 
affidavit  of  defendant,  an  issue  was  formed. 

From  the  evidence  submitted  to  the  jury,  it  appeared  that 
the  entry  of  the  husband  of  defendant,  Mary  Miller,  on  the 
land  was  lawful,  that  he  was  on  it  under  a  contract  for  Irent, 
and,  as  the  witness  stated,  that  he  left  a  widow,  the  defendant, 
the  presumption  is  that  he  died  and  she  continued  to  occupy 
the  f)remises. 

The  legality  of  the  possession  when  the  party  proceeds 
under  the  three  first  sections  of  this  Act,  must  depend  on  the 
l^;ality  of  the  original  entrv ;  for  if  there  is  a  holding  over 
only,  the  statutes  provide  other  and  ample  remedy.  The 
body  of  the  Act  must  be  so  construed  as  to  give  a  remedy 
against  intrudersy  as  the  caption  of  the  Act  indicates  to  have 
been  the  intention  of  the  Legislature ;  so  the  Court  below 
ruled,  and  we  affirm  his  judgment 

• 

Judgment  affirmed. 


No.  77. — Elijah  Cook,  Plaintiff  in  error,  vs,  Thackeb  V, 
Walker  and  others,  defendants  in  error. 

Parties,  though  provided  for  in  a  marriage  settlement,  if  they  are  not  parties  to 
jt,  nor  heirs  at  law  of  parties  to  it,  and  are  not  embraced  within  the  scope  of 
the  marriage  consideration,  cannot  have  it  reformed  in  a  Court  of  Chancerf. 

In   Equity,  from   Harris  Superior  Court    Decision  by 
Judge  WoRRiLL,  April  Term,  1856. 

Motion  to  amend  complainants'  bill  and  to  reform  mar- 
riage settlement. 
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The  original  bill  was  brought  by  complainants  to  enforce 
their  rights  and  recover  a  verj^  large  estate,  which  they  claim* 
ed  under  and  by  virtue  of  the  following  marriage  settlement : 

^  Georgia,  Hahhis  County  : 
Whereas,  a  marriage  is  about  to  be  solemnized  between 
Elijah  Cook  and  Mary  V.  Walker,  both  of  the  county  of  Har- 
ris and  State  of  Georgia ;  and  whereas,  the  said  Mary  V.  is 
possessed,  in  her  own  right,  and  as  of  her  own  property,  of  a 
large  amount  of  property— consisting  of  lands,  negroes  and 
stock  ot  all  kinds,  money  and  choses  in  action,  and  it  is  de- 
sired and  agreed  between  the  said  Elijah  Cook  and  the  said 
Mary  V.  Walker,  that  she,  the  said  Mary  V.  should  have  the 
entire  control,  rents,  issues  and  profits  resulting  from  and 
growing  out  of  the  said  property,  and  that  the  title  to  said 
property  should  vest  and  be  in  sbme  proper  person,  for  the 
use,  benefit  and  control  of  the  said  Mary  V.  Walker.     Now 
this  indenture  J  made  and  executed    this    18th  November, 
1834,  between  Mary  V.  Walker  and  Elijah  Cook,  her  intend- 
ed husband,  of  the  one  part,  and  William  G.  Walker,  of  the 
county  of  Harris  and  State  aforesaid,  of  the  other  part — 
fVitnessethy  that  the  said  Mary  V.  Walker  and  Elijah  Cook, 
for  and  in  consideration  of  the  said  marriage,  about  to  tkke 
place  and  be  solemnized,  have  bargained,  sold  and  conveyed 
unto  the  said  William  G.  Walker,  (all  the  property  specify- 
ing it,)  whether  in  her  possession  now,  or  which  may  here- 
after come  into  her  possession,  together  with  the  increase  of 
the  negroes  and  the  stock,  of  whatsoever  kind  it  may  be. 
Abso,  all  the  property  whicK  she  may  hereafter  become  en- 
titled  to,  by  descent  or  distribution,  from  any  person  related 
to  her,  or  by  purchase,  or  by  will  or  gift,  from  any  person 
'whatsoever,  together  with  its  increase. 

To  Have  and  to  Hold  the  said  property,  with  its  increase, 
to  Wm.  G.  Walker,  the  said  trustee,  to  and  for  the  following 
uses  and  trusts,  to- wit :  that  the  said  Mary  V.  Walker  is  and 
shall  be  entitled  to  take  and  keep  possession  of  the  same  or 
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any  part  thereof,  and  to  appropriate  the  rents,  issues  and 
profits,  in  any  and  every  way  she  may  think  proper ;  and 
that  she  may  and  shall  be  at  liberty  to  sell  and  dispose  of 
and  to  give  a^^ay,  either  by  deed,  will  or  otherwise,  all  or  any 
part  of  the  same,  as  she  may  think  proper.  And  the  said 
trustee  shall  be  bound  to  join  in  said  conveyance  except  by 
will,  (which  she  may  sign  alone,)  to  any  person  or  persons  to 
whom  she  may  desire  it  to  be  made,  upon  her  application, 
in  writing,  to  said  trustee.  And  that  the  said  Mary  V.  Wal- 
ker may  and  shall  have  the  entire  management  and  control 
of  all  the  said  property,  unrestrained,  by  either  thfe  said  trus- 
tee or  her  intended  husband,  Elijah  Cook.  And  in  case  the 
said  Mary  V.  Walker  should  die  without  making  any  dispo- 
sition of  the  said  property,  then,  the  said  property,  which 
may  belong  to  her,  at  the  time  of  her  death,  shall  be  divided 
among  her  children,  if  there  be  any  then  living  ;  and  in  case 
there  be  no  children,  nor  issue  of  children,  living  at  her  death, 
then  to  be  divided  among  her  mother,  brother  and  sisters, 
share  and  share  alike.  The  issue  of  a  brother  or  sister,  to 
share  in  the  place  of  its  father  or  mother."  (The  deed  then 
provided  for  the  selection  of  another  trustee,  by  Mary  V. 
Walker,  in  certain  contingencies,  and  was  signed  and  attested 
properly.) 

The  said  Mary  V.  departed  this  life  without  leaving  chil- 
dren, and  without  disposing  of  said  property  by  will  or  oth- 
erwise, and  left  her  husband,  Elijah  Cook,  the  defendant, 
surviving  her,  who  after  her  death  continued  to  hold  pos- 
session of  all  the  estate  contained  and  mentioned  in  said  set- 
tlement, and  claimed  and  asserted  on  absolute  unconditional 
right  and  title  in  and  to  the  sama  Complainants,  as  brothers 
and  sisters  and  the  descendants  of  brothers  and  sisters  of  the 
said  Mary  V.,  filed  their  bill  in  Chancery  against  him  for  the 
recovery  of  the  property. 

Defendant,  Cook,  met  the  bill  by  demurrer  on  the  circuit, 
and  the  presiding  Judge  overruling  the  same.  Cook  excepted 
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and  Varried  the  case  to  the  Supreme  Court  This  Court  re- 
versed the  decision  of  the  Cd^rt  below,  and  held  that  said 
marriage  settlement  created  or  vested  no  right  or  interest  in 
said  complainants,  but  that  the  whole  estate  passed  to  the 
defendant,  under  the  terms,  provisions  and  limitations  of  said 
deed. 

The  plaintiffs,  then,  in  the  Court  below,  moved  an  amend- 
ment to  their  original  and  supplemental  bill,  for  the  purpose 
of  having  said  settlement  reformed  and  corrected,  so  as  to  ex- 
press the  true  intention  and  meaning  of  the  parties  thereto. 
Said  amendment  alleging  and  charging  that  it  was  the  in- 
tention and  agreement  of  the  parties,  and  so  they  intended 
to  express  in  said  marriage  contract,  that  said  Cook  should 
take  no  interest  in  said  estate,  but  the  same,  at  the  death  of 
said  Mary  V.,  was  to  go  to  her  issue,  if  she  left  any,  and  if 
not,  then  to  her  brothers  and  sisters. 

Defendant  Cook  objected  to  the  amendment,  and  after  ar- 
gument and  consideration,  the  Court  allowed  the  amend- 
ment, and  defendant,  by  his  counsel,  excepted,  and  tenders 
his  bill  of  exceptions,  ^ 

Seaborn  Jones;  and  James  N.  Ramsay,  for  plaintiff  in 
error. 

William  Dougherty,  for  defendants  in  error. 

By  the  Court, — McDonald,  J.  delivering  the  opinion. 

Mrs.  Cook  took  a  fee  under  the  deed  of  settlement  The 
gift  or  settlement  over  of  the  remainder  is  inconsistent  with  the 
estate  in  fee  which  she  holds.  There  can  be  no  such  remain- 
der. Cook  vs.  Walker  et.  al^  15  Ga.  Rep.j  459.  That  is,  thfe 
deed  of  settlement  as  it  stands.  The  bill  alleges  that  the 
deed  as  written  does  not  express  the  intention  of  the  parties ; 
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sideratioii  moved  from  them  by  which  the  settlement  might 
be  supported,  yet  the  party  from  whom  the  consideration 
proceeded  did  intend  to  provide  for  them,  that  they  are  there- 
fore within  the  consideration  of  the  contract,  and  a  Court  of 
Chancery,  if  the  writing  be  so  unskilfully  drawn  or  executed, 
as  not  to  secure  to  them  the  rights  intended,  will  reform  it. 
This  position,  whatever  opinion  may  be  entertained  of  it 
as  sustained  by  reason,  is  not  supported  by  authority.  The 
great  principle,  which  is  well  settled,  that  a  valuable  conside- 
ration is  requisite  to  put  a  Court  of  Equity  in  motion,  inter- 
poses against  the  plaintiffs.  The  reply  to  them  by  the  Court 
is,  that  neither  you,  nor  any  person  under  a  natural  or  moral 
obligation  to  provide  for  you,  contributed  to  the  considera- 
rion  of  the  contract  whose  defects  you  propose  to  heal,  and 
you  cannot,  therefore,  be  heard  Parties  between  whom 
there  is  a  valuable  consideration,  may  covenant  to  do  an  act 
beneficial  to  a  stranger,  and  yet  that  stranger,  however  strong- 
ly he  may  have  been  regarded  by  the  parties,  cannot  enforce 
the  contract  Colyear  vs.  Mulgrave^  2  KeenCy  81.  The  com- 
plainant in  that  case  was  a  natural  child  endeavoring  to  en- 
force in  Equity,  the  covenants  of  her  father  to  transfer  the 
sum  of  j820,000,  to  a  trustee  for  the  benefit  of  herself  and 
three  sisters,  also  natural  daughters.  The  Court  held,  that 
being  natural  children,  their  claim  was  founded  on  no  con- 
sideration either  valuable  or  meritorious,  and  was  entitled  to 
no  relief  See  also  Hill  vs.  Gamnae,  1  Beavan  540.  They 
were  volunteers.  The  settler,  according  to  the  ethics  of  the 
laws  of  England,  was  under  no  natural  or  moral  obligation 
to  provide  for  them.  On  that  account,  although  they  were 
special  beneficiaries  under  the  deeds,  they  were  strangers  to 
the  covenants  for  their  benefit  and  were  not  allowed  to  en-, 
force  them.  In  the  case  of  Osgoodvs.  Strode^  Lord  Maccles- 
field stated  the  rule  to  be  ^^that  the  marriage  and  marriage 
portion  support  only  the  limitation  to  the  husband  and  wife 
and  their  issue,  this  is  all  that  is  presumed  to  have  been  stipu- 
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sideration  cannot  move  at  all.  Such,  however,  was  not  the 
decision  of  the  Judge  below,  and  we  reverse  his  judgment 
The  complainants  are  not  entitled  to  the  relief  they  ask. 
They  are  not  parties  to  the  agreement,  they  are  not  the  issue 
of  the  marriage,  and  they  are  not  the  heirs  at  law  of  the 
wife.    The  husband  is  her  heir  at  law.     Cobb  294. 

Judgment  reversed. 


No.  78. — Zachariah  Childers,  and  others,  plaintiffs  in  er- 
ror, vs.  John  Childers,  defendant  in  error. 

A  bequest  expressed  in  these  words;  "To  my  daughter  Nancy  Childers,  I  give 
and  bequeath  my  negro  girl  Clarissa,  which  property  I  give  to  Nancy  Chil- 
ders, the  wife  of  John  Childers,  of  this  County,  and  at  her  death  to  the  heirs 
of  her  body,  with  her  increase,"  vest  an  absolute  title  in  the.  first  taker. 

Trover,  in  Talbot  Superior  Court  Tried  before  Judge 
WoRHiLL,  at  September  Term,  1856. 

This  was  an  action  of  trover,  brought  by  the  children  of 
Nancy  Childers,  deceased,  late  wife  of  John  Childers,  against 
the  said  John,  for  the  recovery  of  a  negro  woman  named 
Clarissa  and  her  four  children,  Harriet,  Kenah,  Solomon  and 
Simeon. 

Plaintiffs  proved  that  they  were  the  children  of  Nancy 
Childers — the  death  of  said  Nancy — and  that  the  slaves  were 
in  the  possession  of  the  defendant,  the  husband  of  said  Nan- 
cy, and  father  of  plaintiffs,  and  that  he  had  converted  said 
negroes  to  his  own  use. 

Plaintiffs  further  introduced  in  evidence  the  will  of  John 
Hamock,  deceased,  under  the  eighth  clause  of  which  will, 
they  claimed  the  negroes.     The  defendant,  as  the  husband  of 
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said  Nancy^  claimed  them  as  his  absohite  property,  under 
the  same  clause. 

The  following  is  the  eighth  clause  of  said  will,  to- wit: 

"  8.  To  my  daughter  Nancy  Childers,  I  give  and  bequeath 
my  negro  girl  Clarissa,  which  property  I  give  to  Nancy  Chil- 
ders the  wife  of  John  Childers,  of  this  county,  and  at  her 
death  to  the  heirs  of  Iter  body,  with  her  increase." 

The  will  was  dated  24th  August,  1843. 

The  presiding  Judge  charged  the  jury,  that  the  eighth 
clause  of  this  will  created  an  absolute  estate  in  John  Childers, 
the  husband,  and  did  not  vest  a  remainder  in  the  plaintiffs, 
the  children  of  said  Nancy. 

To  which  charge  plaintiffs'  counsel  excepted,  and  thereon 
assign  error. 

The  jury,  under  the  charge  of  the  Court,  returned  a  ver- 
dict for  the  defendant. 

Wellborn  ;  and  Johnson  &  Sloan,  for  plaintiffs  in  error. 

Pou  &  Hill,  for  defendant  in  error. 

By  the  Court. — McDonald;  J.  delivering  the  opinion. 

This  clause  must  be  interpreted  as  it  stands,  without  aid 
from  any  other  part  of  the  will.  The  words, "  at  her  death," 
used  by  the  testator  cannot  vary  the  legal  and  technical 
meaning  of  the  words,  "  heirs  of  her  body."  It  is  the  same 
thing  as  if  he  had  said  that  "  I  give  and  bequeath  my  ne- 
gro Clarissa  and  her  increase,  to  my  daughter  Nancy  Chil- 
ders, and  the  heirs  of  her  body."  In;each  case,  if  the  will 
could  be  permitted,  by  the  law,  to  take  effect,  the  daughter, 
Nancy  Childers,  would  take  an  estate  for  life  in  the  proper- 
ty 5  in  each  case  the  heirs  of  her  body  would  take  a  vested  - 
remainder,  to  take  effect  in  possession  at  her  death,  and  the 
property  would  lineally  descend,  as  long  as  there  were  lineal 
descendants;  and  in  each. case,  on  the  failure  of  lineal  des- 
cendants the  property  would  revert  to'the  testator,  and  his 


MACON,  JAJNUARY  TERM,  1857.  379 


Childers*  vs».  ChililerK. 


heirs  at  law  would  be  entitled  to  it.  This  would  certainly 
be  the  eSecij  per /ormam  doni^  if  legal  effect  could  be  given 
to  it  None  of  the  cases  decided  by  this  Court,  cited  by  the 
counsel  for  plaintift'^s  in  error,  apply  to  such  a  case.  The 
case  of  Carlton  and  Carlton  vs.  Price  10  Geo.  495,  ap- 
proaches it  more  nearly  than  any  other.  The  words  used 
by  the  testator  there,  were,  "  I  give  and  bequeath  to  my  son 
Robert  N.  Carlton,  during  his  natural  life,  and  at  his  death 
to  the  lawfully  begotten  heirs  of  his  body,  the  following  pro- 
perty, &c.,  &c.  Nevertheless,  if  the  said  Robert  N.  Carlton, 
shall  die  without  an  heir,  then,  it  is  my  desire  that  the  above 
described  and  named  negroes  and  their  increase  be  set  free 
at  his  death." 

In  that  case  there  was  a  limitation  over.  In  the  case  be- 
fore us  there  is  no  limitation  over,  but  the  stream  mns  on  in 
its  unobstructed  course,  with  no  limit  fixed  to  its  downward 
progress.  Its  direction  is  marked  out,  and  nothing  more.  It 
will  be  remarked  that  in  the  clause  in  Mrs.  Carlton's  will, 
the  terms,  "  at  his  death,"  occur  twice.  If  the  will  had  stop- 
ped at  the  first  part  of  the  clause,  where  these  words  are  first 
used,  it  would  have  been  an  analogous  case  to  this;  but  the 
words  on  which  the  Court  puts  its  decision,  occur  afterwards, 
and  manifestly  indicate  a  period  of  time  at  which  the  heirs 
of  the  body  of  Robert  Carlton  are  to  be  looked  for;  because 
if  he  dies  without  an  heir,  says  the  testatrix,  then,  it  is  my 
desire  that  the  above  described  and  named  negroes  be  set 
free  at  his  death.  The  Court  could  not,  against  such  an  un- 
equivocal expression  of  intention  by  the  tesftatrix,  have  held 
that  she  intended  to  fix  the  property  for  all  the  future  in  a 
particular  line  of  descent.  So  much  for  the  cases  determin- 
ed by  this  Court 

We  will  refer  to  a  case  or  so,  decided  in  England.  The 
case  of  Janes  vs.  Morgan,  arose  upon  a  will  devising  his 
estate  to  trustees  to  raise  money  to  pay  his  debts,  and  after 
payment  of  the  same,  then  to  stand  seized  to  his  younger  son 
Edward  for  life,  without  impeachment  of  waste,  and  from 
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No.  79. — The  Officers  of  Habris  Superior  Court,  plain tifiis 
in  error,  vs,  Thacker  V.  Walker,  defendant  in  error. 

A  party  complaining  of  error  must  pay  all  co.st8  that  have  accrued  up  to  the 
time  of  filing  his  exceptionM,  and  if  he  fail  to  do  it  and  the  Clerk  issue  exe- 
cution  against  him,  although  in  the  mean  time  he  has  obtained  a  reversal  of 
the  judgment,  he  cannot  arrest  the  execution  l^y  affidavit  of  illegality. 

Illegality,  from  Harris  Superior  Court.  Decision  by  Judge 
WoRRiLL,  April  Term,  1856. 

The  question  in  this  case  arose  upon  the  following  facts 
and  proceedings : 

A  bill  was  filed  by  Walker,  defendant  and  others,  against 
Cook,  to  which  he  demurred,  and  the  demurrer  overruled  by 
the  presiding  Judge,  and  upon  error  to  the  Supreme  Court, 
the  judgment  of  the  Court  below  was  reversed. 

At  a  subsequent  term  of  the  Harris  Superior  Court,  it  was 
ordered  and  adjudged  that  said  judgment  of  the  Supreme 
Court  be  entered  on  the  minutes  of  that  Court  as  the  judg- 
ment thereoC  That  said  demurrer  be  allowed,  and  that  the 
complainant's  bill  be  dismissed.  It  was  further  ordered  that 
said  defendant  recover  his  cost. 

To  this  judgment,  exception  was  taken  and  the  Supreme 
Court  reversed  the  same.  Pending  the  case  in  the  Su- 
preme Court,  the  fi.  fa.  for  cost  was  issued  against  Walker 
for  $1,091.(56,  and  defendant  filed  his  affidavit  of  illegality, 
on  the  ground  that  the  judgment  on  which  it  issued  having 
beeti  reversed  by  the  Supreme  Court,  the  same  was  pro- 
ceeding illegally. 

The  Court  sustained  the  illegality,  and  the  officers  of  Court 
excepted. 

Seaborn  Jones,  for  plaintiffs  in  error. 

William  Dougherty,  for  defendant  in  error. 
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By  the  Court. — McDonald,  J.  delivering  opinion. 

The  party  complaining  of  error  in  the  cause  on  which  tlie 
Clerk  issued  execution  for  costs,  having  failed  to  pay  them, 
according  to  the  statute,  on  taking  exceptions  to  the  judg- 
mefat  of  the  Court,  the  cause  came  to  this  Court  and'  was 
heard,  notwithstanding  the  costs  had  not  been  -paid,  and  the 
judgment  of  the  Court  below  was  reversed.    The  Clerk  issued 
his  execution  for  the  amount  of  costs  which  was  due  at  the 
time  the  exceptions  were  taken  and  which   ought  to  have 
been  paid  within  the  time  prescribed  by  law,  and  one  ot  the 
defendants  filed  an  affidavit  of  illegality  on    the  ground, 
amongst  others,  that  the  judgment  on  which  the  said  execu- 
tion was  issued  and  is  founded,  has,  since  the  issuing  of  the 
same,  been  reversed  and  set  aside.    The  fourth  section  of 
the  act  organizing  this  Court,  requires  the  party  excepting  to 
the  decision  or  judgment  of  the  Circuit  Court  to  pay  all  costs 
which  may  have  accrued.     If  he  fails  to  do  this,  the  Clerk 
has  a  right  to  issue  his  execution  for  them.     He  is  responsi- 
ble to  the  other  officers  of  Court  for  their  costs.    The  officers 
of  Court  are  no  parties  to  the  judgment  of  reversal.     If,  on 
the  judgment  as  rendered  in  the  Court  below,  a  party  defen- 
dant pays  the  principal  and  interest  to  the  party,  instead  of 
giving  his  bond  under  the  act,  and  pays  the  costs,  on  the  re- 
versal of  the  judgment  he  may  recover  back  the  amount  he 
paid  the  plaintiff  on  the  judgment,  but  cannot  recover  from 
the  Clerk  the  amount  paid  him.    He  cannot  arrest  the  col- 
lection of  money  which  he  ought  to  have  paid  by  affidavit  of 
illegality.     The  reversal  of  the  principal  judgment  does  not 
vacate  the  judgment  for  costs  due  the  officers  and  not  the 
party. 

Judgment  revefsed. 
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No.  80. — Adolphus  S.    Rutherford,   plaintiff  in  error,   vs. 
Robert  E.  Dixon,  administrator,  &c.,  defendant  in  error. 

Assumpsit,  in  Muscogee  Superior  Court  Decision  by 
Judge  WoRRiLL,  November  Term,  1856. 

This  was  an  action  by  Adolphus  S.  Rutherford,  who,  at  the 
time  of  the  issuing  of  the  writ,  was  sheriff  of  Muscogee 
county,  against  Robert  E.  Dixon,  administrator,  &c. 

Before  going  into  the  trial,  defendants  counsel  made  a 
motion  to  dismiss  the  case,  on  the  ground  that  the  process 
was  not  directed  to  the  Coroner  of  said  county,  and  the  sher- 
iff of  the  adjoining  counties. 

PlaintiflPs  counsel  moved  to  amend  so  as  to  insert  the 
words  "  and  to  the  sheriffs  of  the  adjoining  counties,"  The 
Court  refused  to  allow  the  amendment,  and  granted  the  mo- 
tion dismissing  the  action,  and  plaintiffs  counsel  excepted^ 
and  assigns  error. 

Dougherty,  for  plaintiff  in  error. 

Jones  &  Jones,  for  defendant  in  error. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

It  was  stated  in  the  argument  in  this  Court,  and  admitted 
as  a  fact,  that  the  sheriff  of  the  county  of  Muscogee  was  in- 
terested in  this  case.  The  process  was  directed  to  the  Coro- 
ner of  the  county.  When  the  cause  was  called  for  trial,  the 
defendant's  counsel  moved  to  dismiss  it,  because  the  process 
was  not  directed  to  the  Coroner  of  Muscogee  county,  and 
the  sheriff  of  the  adjoining  counties.  The  plaintiff's  coun- 
sel moved  to  amend  the  process  by  adding  the  words  ^  and 
to  the  sheriffs  of  the  adjoining  counties."  The  Court  be- 
low refused  to  allow  the  amendment  and  sustained  the  mo- 
tion to  dismiss  the  plaintifi^'s  case.  This  decision  is  excep- 
ted to  and  error  is  assigned  thereon. 
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Ilm  vs.  Conaer  It  TiylOT. 

The  Act  of  1S40,  Cobb  473,  directs  all  original  process 
issued  by  the  Clerks  of  the  Superior  or  Inferior  Courts,  when 
the  sheriff  who  ought  to  serve  the  same  is  interested,  to  be 
directed  to  the  Coroner  of  the  county  in  which  the  sheriff 
may  reside  and  to  the  sheriffs  of  the  adjoining  counties,  and 
that  they  be  served  and  returned  by  the  Coroner  or  the  sher- 
iff of  any  one  of  the  adjoining  counties,  at  the  option  of  (he 
plaintiff  This  act  is  directory  and  for  the  benefit  of  plain- 
tiffs, and  intended  to  afford  them  the  means  of  having  theii 
cases  brought  into  Court  The  process  was  directed  to  the 
Coroner.     His  authority  to  act,  therefore,  was  unquestionable. 

He  did  act;  he  served  the  defendant.  The  defendant  ap- 
peared and  answered.  His  appearance  was  a  waiver  of  the 
defect,  if  any;  but  we  hold  that  the  proceeding  was  good  as 
it  stands  and  was  not  objectionable,  if  it  had  beeu  excepted 
to  at  any  time.  11^  the  declaration  and  process  had  been 
served  by  the  sheriff  of  one  of  the  adjoining  counties,  direc- 
ted as  it  is,  the  objection,  if  before  answer,  might  have  been 
good,  but  even  then  appearance  would  have  waived  the  de- 
fect. 

Judgment  reversed. 


*Io,  8j. — Vincent  T.  Hart,  plaintiff  in  error,  vs.  Conner,  & 
Tatlob  {for  use  &c.,)  defendants  in  error. 

"Received  from  Conner  &  Teylor,  of  Macon,  five  h  Jiidreil  doU»rs  ■•  an  BdvaliK 
OQ  sundry  liale"  of  cotlon,  to  be  delivered  in  their  warehouse  wiihin  ihiny 
day*.    Macon,  lllii  Januarj'-  '^51. 

(Sip.ed.>  VINCENT  T.  HABT- 

Held,  Thai  tills  inBirumcDi  is  noihing  more  not  leas  than  >  due  Iiill  for  domt 
loaned. 

Assumpsit,  in  Marion  Superior  Court.     Tried  before  Judge 
WoHHiLL,  at  September  Term,  1856. 
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This  was  an  action  brought  by  Conner  &  Taylor,  plaintifis 
below,  against  Vincent  T.  Hart,  defendant  below,  upon  the 
following  instrument : 

^  Received  from  Conner  &  Taylor,  of  Macon,  five  hundred 
dollars  as  an  advance  on  sundry  bales  of  cotton,  to  be  de* 
livered  in  their  warehouse  within  thirty  days. 

Macon,  11th  January,  1851. 

•     VINCENT  T.  HART.'* 

Defendant's  counsel  objected  to  the  admission  of  the  in- 
strument as  evidence,  on  the  ground  that  the  same  was  void 
as  a  contract,  for  want  of  certainty  in  not  stating  the  number 
of  bales  of  cotton  or  the  value  of  the  same,  and  because  it 
did  not  of  itself  show  any  cause  of  action  against  the  defen- 
dant, which  objection  was  overruled  by  the  Court  and  the 
instrument  read  to  the  jury,  to  which  ruling  defendant  ex- 
cepted and  assigns  error  thereon. 

The  plaintiff  introduced  no  further  testimony. 

Defendant  introduced  no  testimony,  but  requested  the 
Court  to  .charge  the  jury  that  plaintiffs  were  not  entitled  to 
recover  on  the  said  evidence  alone ;  which  charge  the  Court 
refused  to  give.  To  which  refusal  defendant  excepted  and 
assigns  error  thereon. 

Blanfobd  &  CaAwroRD  ;  Wellborn  ;  Johnson  &  Sloan, 
for  plaintiff  in  error. 

Stubbs  &  Hill,  for  defendants  in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

We  see  no  error  in  the  judgment  of  the  Circuit  Court 
The  contract  in  this  case  was  sufficiatitly  certain.  It  really  is 
nothing  more  nor  less  than  a  due  bill  for  money  loaned.  It 
was  an  advance,  to  say  the  most  of  it,  by  Conner  &  Taylor 
for  five  hundred  dollars  to  Hart  upon  the  faith  of  cotton  to 
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be  fbrwarded  to  them  in  thirty  days  by  the  d^endant  If 
not  immediately  due,  it  certainly  was  at  the  ^id  of  the  thirty 
days.  It  is  for  Hart  to  plead  and  prove  payment  in  cotton 
or  otherwise. 

Judgment  affirmed. 


No.  82. — Lsvi  B.  Smith,   executor,  plaintiflf  in   error,  w. 
William  S.  Johnson,  ctefendant  in  error. 

C.  W.  S.  bequeaths  to  C.  an  equal  share  of  his  estate,  with  each  of  his  other 
children  for  her  own  separate  estate,  and  the  same  shall  vest  in  and  be 
held  in  trust  by  L.  B.  S.,  for  the  sole  and  separate  use,  benefit,  estate  and 
support  of  said  C.  and  her  children,  for,  and  during  her  natural  life,  and  at  her 
death  shall  be  equally  divided  between  her  children,  share  and  share  alike  j 
the  same  shall  not  be  subject  to  the  payment  orsatisfaction  of  any  debt,  oob> 
tract  or  obligation  of  the  husband  she  may  heresiler  intermarry.  C.  marries, 
and  dies  without  having  had  a  child. 

Heidj  that  an  absolute  estate  passed  to  C,  no  part  of  which  was  divested,  and 
that  her  husband  was  entitled  to  it. 

Trover,  in  Taylor  Superior  Comrt  Tried  before  Judge 
WoRRiLL,  at  October  Term,  1856. 

Charles  W.  Smith  died  testate  about  the  year  1848,  and 
appointed  Levi  B.  Smith  and  Joseph  Pou,  his  executors ; 
Levi  B.  Smith  alone  qualified.  One  of  the  legatees  in  said 
will,  Catharine  Smith,  intermarried  with  William  S.  John- 
son in  the  year  1852,  and  died  the  following  year,  leaving 
no  child  surviving  her.  The  n^^roes,  which  are  the  subject 
of  this  action,  went  into  the  possession  of  said  William  S. 
Johnson  and  his  wife  Catharine,  a  short  time  after  theirinar- 
riage.  Within  the  statutory  period  after  the  death  of  said 
Catharine,  plaintiflf  in  error  brought  this  action  of  trover 
against  William  S.  Johnson,  for  the  nq^ea. 

It  was  admitted  that  plaintiflT  was  the  duly  and  onlyqaali* 
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fied  executor  of  Charies  W.  Smith,  and  that  defendant  was 
the  1^^  repfesentative  of  hU  deceased  wife.  The  value  of 
the  tt^iroes  and  their  hire  were  also  admitted.  Plaintiff  read^ 
the  will  and  dosed  his  case.  Whereupon,  on  motion  by*  de- 
fendant's counsel,  the  presiding  Judge  granted  a  non^suit,  oni 
the  ground  that  Catharine  took  an  absolute  interest  in  saidf 
negroes,  under  the  will,  and  .the  same,  on  her  marriage,  be- 
came the  property  of  her  husband,  the  defendant 

The  following  is  a  copy  of  the  will,  under  the  fith  clause  of 
which  the  questions  involved  in  this  case  arise,  to- wit  i 

Copy  of  tke  will  qf  Charles  fV.  Smith. 

Georgia,         \  In  the  name  of  God,  Amen.     I  Charles^ 
Tajlbot  County,    j  W.  Smith,  of  the   State   and   county 
aforesaid,  being  infirm  of  body,  but  of  sound  mind  and  dis-~ 
posing  memory,  and  knowing  that  it  is  appointed  for  all  men « 
to  die,  do  make,  publish  and  declare  this  my  last  will  and 
testament 

Item  1.     I  will  that  all  my  just  debts  be  paid. 

Item  2.  I  give  and  bequeath  to  my  beloved  children, 
all  my  estate,  both  real  and  personal,  upon  the  terms, 
and  in  the  manner  following,  that  is  to  say :  I  give  and  be- 
queath to  my  beloved  daughter,  Sarah  Stanton,  wife  of  Wil-- 
liam  Stanton  and  her  children,  so  much  of  my  estate,  as,, 
when  it  is  added  to  and  incorporated  with  what  said  William 
Stanton  and  said  Sarah  have  already  received  from  me,  and 
for  which  I  hold  receipts  and  notes,  will  make  an  amount 
equal  to  the  distributive  share  of  each  of  my  other  children, 
for  the  sole  and  separate  use,  estate,  benefit  and  support  of 
my  said  daughter  Sarah  and  her  children.  The  same  shall 
vest  in  and  be  held  in  trust  by  my  son  John  H.  Smith  for 
my  said  daughter  Sarah  and  her  children,  that  are  now  or 
may  hereafter  be  bom,  for  and  during  the  natural  life  of  my 
said  daughter  Sarah,  and  at  her  death  shall  be  equally  divi- 
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ded  among  her  children,  share  and  share  alike ;  and  the  pro- 
perty hereby  given  to  my  said  daughter,  shall  not  be  subject 
to,  or  in  any  manner  liable  for  the  payment  or  satisfaction  of 
luny  debt,  contract  or  oUigation  of  said  WilUam  Steuiton* 

Item  3.  I  give  and  bequeath  to  my  beloved  daugh- 
ter, Caroline  Dennis,  widow  of  Ephraim  W.  Dennis,  deceas- 
ed, and  her  children,  so  much  of  my  estate,  as,  when  added 
to  and  incorporated  with  what  her  late  husband  Ephraim 
W.  Dennis  and  my  said  daughter  Caroline  have  received 
from  me  (and  for  which  I  hold  receipts  and  notes)  will  make 
an  amount  equal  to  the  distributive  share  of  each  of  my 
other  children.  The  same  shall  be  vested  in  and  held  in 
trust  by  my  son  Levi  B.  Smith  for  the  sole  and  separate  use, 
estate,  benefit  and  support  of  my  said  daughter  Caroline  and 
her  children,  for  and  during  her  natural  life,  and  at  her  death, 
shall  be  equally  divided  among  her  children  then  in  life, 
share  and  share  alike.  The  same  shall  not  be  subject  or  lia- 
ble to  pay  or  satisfy  any  debt,  contract  or  obligation  of  the 
husband  with  whom  she  may  hereafter  intermarry. 

Item  4,     In  like    manner    I    bequeath  to    my  beloved 
daughter,  Harriet  Bussey,  wife  of  Nathan  J.  Bussey  and  her 
children,  so  much  of  my  estate  as  when  added  to  and  incor- 
porated with  what  said  Nathan  J.  Bussey  and  my  said  daugh- 
ter Harriet  may  have  received  from  me  (and  for  which  I  hold 
receipts  and  notes,)  make  an  amount  equal  to  the  distribu- 
tive share  of  each  of  my  other  children,  which  shall  be  and 
remain  the  sole  and  separate  estate  and  property  of  my  said 
daughter  Harriet  and  her  children,  for  her  and  their  own 
separate  use,  benefit  and  support  during  the  life  of  the  said 
Harriet,  and  at  her  death  shall  be  equally  divided  between 
her  children,  share  and  share  alike. 

Item  5.  I  give  and  bequeathe  to  my  beloved  daugh- 
ter Catharine,  an  equal  share  of  my  estate,  with  each  of  my 
other  children  for  her  own  separate  estate,  and  the  same 
shall  vest  in  and  be  held  in  trust  by  my  son  Levi  B.  Smith, 
for  the  sole  and  separate  use,  estate,  benefit  and  support  of 
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the  said  Catharine  and  her  children,  for  and  during  her  life, 
and  at  her  death  shall  be  equally  divided  between  her  chil- 
dren, share  and  -share  alike.  The  same  shall  not  be  subject 
to  the  payment  or  satisfiEu^tion  of  any  debt,  contract  or  obli- 
gation of  the  husband  with  whom  she  may  hereafter  inter- 
marry. 

Item  6.  I  give  and  bequeath  to  my  other  children 
the  whole  of  the  balance  of  my  estate,  real  and  personal,  to 
be  equally  divided  among  them  with  due  regard  to  what 
each  one  of  them  may  have  heretofore  received,  and  for 
which  they  are  to  account  The  distribution  of  the  whole 
of  my  property  is  to  be  made  in  accordance  with  the  laws 
of  distribution,  now  of  force  in  the  State  of  Georgia,  and  if 
either  one  of  my  children  should  die  before  myself,  then  the 
share  of  such  child  or  children  so  dying,  shall  be  received 
by  the  lawful  representive  of  such  child  or  children. 

Item  7.  I  hereby  nominate  and  appoint  Joseph  Pou 
and  Levi  B.  Smith,  executors  of  this  my  last  will  and  testa- 
ment 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
seal,  this  11th  day  of  July,  1846. 

CHARLES  W.  SMITH,  [L;  S.] 

Signed,  sealed,  declared  and  published  in  the  presence  of 
us,  who  have  subscribed  the  same  in  the  presence  of  testa- 
tor, and  of  each  other. 

William  Stallinos, 
Thomas  H.  Persons, 
William  D.  Elam. 

To  the  decision,  awarding  a  non-suit,  plaintiff  excepted, 
and  assigned  error  thereon. 

Pou  and  Hall,  for  plaintiff  in  error. 

HoLSBT  and  Jonbs,  for  defendants  in  error. 
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and  bequeaths  unto  his  other  children  the  whole  of  the 
balance  of  his  estate,  real  and  personal,  &c. 

He  does  not  die  intestate  in  regard  to  any  part  of  his  es- 
tate. 

He  had  an  object  in  mentioning  specially  the  names  of 
some  of  his  children  in  his  will,  while  he  omitted  the  names 
of  others,  and  that  object  is  apparent  from  the  face  of  the 
will  and  the  agreed  facts,  which,  so  far  as  may  be  necessary 
to  elucidate  the  intention,  will  be  hereinafter  stated.  His 
children  seem  to  have  shared  equally  his  affection  and  kind- 
ness. Each  shared  his  bounty  equally  with  the  rest  By 
the  second  item  of  his  will,  he  bequeathed  to  his  daughter, 
Mrs.  Stanton,  her  share  of  his  estate,  and  settled  to  her  sole 
and  separate  use,  and  for  the  support  of  herself  and  children, 
free  from  the  debts  of  her  husband.  The  property  at  her 
death,  was  to  be  equally  divided  amongst  her  children.  The 
property  given  to  his  daughter  Mrs.  Dennis,  whose  husband 
was  dead,  was  secured  in  the  same  manner,  to  be  protected 
against  the  improvidence  and  debts  of  any  husband  she 
might  thereafter  marry,  and  remainder  to  her  children.  The 
property  for  his  daughter,  Mrs.  Bussey,  he  gives  in  the  same 
way,  except,  for  her  and  her  children  he  appoints  no  trustee. 

According  to  the  agreed  statement  he  had,  at  the  time  of 
the  making  of  the  will,  ten  children,  all  of  whom  survived 
him.  Six  of  them  were  daughters.  The  names  of  two  of 
his  daughters  do  not  appear  in  the  will,  nor  does  that  of  any 
of  his  sons,  except  as  executor  or  trustee.  No  specific  lega- 
cy is  given  to  any  of  his  children.  There  is  but  one  specific 
bequest  and  that  is  (in  a  codicil  to  his  will)  to  his  wife,  of 
his  barouche  and  horses  or  ponies,  accustomed  to  draw  it 
His  wife,  it  appears  from  the  statement  had  an  estate  of  her 
own,  which  rendered  it  unnecessary  to  make  further  provis- 
ion for  her.  The  daughters,  whose  names  do  not  appear  in 
the  will,  were  Willie  Ann  Hardison,  wife  of  William  B.  Har- 
dison,  and  Emeline  Wooldridge,  wife  of  William  G.  Wool- 
dridge.    The  marriage  of  Emeline  and  her  husband  took 
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place  about  eight  years  before  the  date  of  the  will,  at  which 
time  (the  date  of  the  will,)  they  had  several  childreou  Wil- 
lie Ann  and  her  husband  had  been  married  upwards  of  fif- 
teen years  at  the  date  of  the  will  They  had  several  childreiL 
The  husbands  of  both  these  daughters  were,  at  the  date  oi 
the  willy  and  continued  to  be^kindi  steady,  prudent,  provident 
and  thrifty  men,  and  were  in  affluent  circumstances.  Har- 
riet, (Mrs.  Bussey,)  and  her  husband  were  married  about  two 
years  before  the  date  of  the  will  They  had  two  children. 
He  had  then  and  still  has  a  respectable  property,  and  was, 
and  is,  a  steady  and  thnAy  man.  His  character  for  pro- 
vidence, management,  and  all  the  properties  of  good  hus- 
bandry, was  not  so  well  established  and  known  to  the  testa- 
tor, at  the  date  of  the  will,  as  the  characters,  in  these  res- 
pects, of  Hardison  and  Wooldridge.  The  husband  of  Sarah, 
(Mrs.  Stanton,)  had  never,  up  to  the  date  of  the  will,  mani- 
fested anything  like  energy  or  thrift,  but  a  contrary  charac- 
ter, and  was  without  an  estate  worth  naming.  The  sons  of 
the  testator  were  all  of  age  at  the  date  of  the  will,  and  were 
steady  in  their  habits,  and  careful  of  their  interests.  Catha- 
rine was  about  sixteen  years  of  age,  and  she  and  a  brother 
were  the  only  children  residing  with  the  •testator  at  the  time. 
The  foregoing  is  the  only  part  of  the  agreed  statement  ne- 
cessary to  be  considered.  In  the  latter  part  of  the  sixth 
item  of  the  will  is  this  provision  ;  "  if  either  of  my  children 
should  die  before  myself,  then  the  share  of  such  child  or 
children  so  dying  shall  be  received  by  the  lawful  represen- 
tative of  such  child  or  children.'* 

The  will  shows  no  intention  on  the  part  of  the  testator  to 
create  an  estate  tail  or  a  perpetuity.  There  is  no  limitadou 
over,  on  the  dying  without  issue  or  children  of  ^Iher  son  or 
daughter.  It  is  true,  that  it  appears  that  all  the  married 
daughters  had  children,  yet  all  the  children  might  have  died 
in  the  life  time  of  the  parent  It  does  not  appear  that  all  the 
sons  were  married.  It  is  probable  that  one  of  them  was  not, 
as  he  lived  with  the  testator  at  the  date  of  the  will,  aod  th^f^ 
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wad  no  gift  oyer  of  his  share  on  his  death  without  a  ehildL 
It  does  not  appear  to  have  been  the  testator's  purpose  to  have 
perpetuated,  in  his  family,  the  property  he  left  to  his  chil- 
dren. What  was  his  purpose,  then,  in  giving  the  property  in 
trust  to  some  of  his  daughters  with  the  remainder  to  their 
children  respectively?  Mr.  Stanton  was  an  improvident 
man,  and  his  wife  had  children,  and  the  testator's  intention 
and  desire  were  that  they  should  enjoy  the  support  which 
their  share  of  his  estate  might  afford  them,  and  he  gave  it 
to  her  sole  and  separate  use,  but  gave  it  absolutely,  to  them 
jointly  with  remainder  to  the  children,  and  appointed  a 
tmstee. 

To  Mrs.  Dennis,  he  gave  the  property  upon  similar  trusts. 
She  might  intermarry  with  a  husband  whose  improvidence 
might  expose  her  to  want,  and  against  that  possibility  he  in- 
tended to  protect  her.  There  was  a  trustee  appointed  for  her 
and  her  children. 

Mra  Bussey's  property  he  settled  in  the  same  way,  but  ap- 
pointed no  tmstee.  Mr.  Bussey  had  not  been  so  long  in  his 
family  as  some  of  his  other  sons-in-law,  but  he  had  been 
long  enough  there  for  him  to  become  acquainted  with  and 
appreciate  his  management  to  a  certain  extent ;  yet  not  to 
establish  him  so  fully  in  his  confidence  as  to  assure  him  that 
a  change  in  bis  circumstances  might  not  bring  difficulties  on 
his  daughter.  He  omitted  the  appointment  of  a  trustee,  pro- 
bably, because  he  was  as  well  satisfied  of  the  prudence  and 
good  management  of  Mr.  Bussey  as  he  could  be  with  those 
of  any  trustee  whom  he  might  appoint.  He  appointed  a 
trustee  for  his  unmarried  daughter,  whose  fortunes  were  all 
in  the  Inture,  and  for  the  same  reasons,  settled  her  property 
on  hear.  To  his  other  two  daughters,  in  the  management  o{ 
whose  husbands  he  seems  to  have  had  entire  confidence,  he 
did  not  give  the  property  in  trust.  Their  shares  passed  to 
them  absolutely.  He  did  not  give  it  over  in  remainder  to 
the  diildf«fti.  Here  is  stroi^  evidence  that  his  only  purpose 
in  giving  the  property  in  tnist  to  any  of  his  daughters  was 
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to  secure  the  enjoyment  of  it  to  them  and  their  children,  in 
the  same  manner  that  settlements  are  made  by  Courts  of 
chancery  to  protect  the  property  of  wives  against  the  impro- 
vidence of  husbands.  Such  settlements  do  not  extend  be- 
yond the  purposes  for  which  they  were  made.  The  testator 
made  an  absolute  gift.  The  law  of  descent  covers  an  abso- 
lute estata  The  testator  provided  that  this  absolute  gift 
should  be  so  held  as  to  secure  his  bounty  to  the  objects  of 
it,  but  not  to  be  extended  beyond  the  existence  of  these  ob- 
jects. It  is  the  same  object,  unexpressed  by  the  source  from 
which  it  flows,  that  Courts  of  chancery  carry  into  effect 
If  there  had  been  children  by  this  marriage,  the  case  might 
have  been  different,  but  it  is  not  necessary  to  consider  that 
The  words  of  the  will  are  strong  enough,  and  do  vest  in 
Catharine  an  absolute  interest  I  give  and  bequeath  to  my 
beloved  daughter  Catharine,  an  equal  share  of  my  estate 
with  my  other  children,  for  her  own  separate  estate,  and  he 
proceeds  to  say  how  it  shall  be  held,  and  gives  a  remain- 
der which  is  necessarily  contingent  on  her  having  a  child. 
The  contingency  never  happened  upon  which  alone  the  re- 
mainder could  take  effect  That  cannot  divest  the  vested 
interest  The  case  of  Harrison  vs.  Foreman^  5.  Ves^  Jr, 
207,  is  a  case  bearing  strongly  on  this.  In  that  case,  the 
Master  of  the  Rolls  remarked,  that  ^  it  is  perfectly  clear  that, 
when  there  are  clear  words  of  gift;,  giving  vested  interest  to 
parties,  the  Court  will  never  permit  that  absolute  gift  to  be 
defeated,  unless  it  is  perfectly  clear,  that  the  very  case  has 
happened,  in  which  it  is  declared,  that  interests  shall  not 
arise.''  The  whole  of  the  testator's  will  shows  that  he  in- 
tended to  give  to  each  of  his  children  a  share  of  his  estate, 
that  the  shares  should  be  equal,  that  they  should  be  abeofaite, 
that  the  daughters  should  be  protected  against  the  improvi- 
dence or  prodigality  of  their  husbands,  and  nothing  more, 
except  that,  if  ttiere  were  children  they  should  receive  the 
benefit  The  absolute  interest  having  passed,  precludes  die 
idea  of  a  reversion.    Having  once  absolutely  passed,  and  no 
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contingency  having  happened,  upon  which  it  was  to  be  di- 
vested, it  remains  vested,  and  docs  not  revert  The  case  of 
Whittle  V8.  Dudin^  2,  Jacob  and  Walker  278,  is  a  still  stron- 
ger case.  The  case  of  Joslin  vs.  Hammond  went  upon  the 
intention  of  the  testator.  We  put  this  case  on  the  testator's 
intention,  but  it  seems  to  me  that  the  Master  of  the  Rolls 
came  near  making  an  intention  for  the  testator,  in  that  case, 
which  he  did  not  express. 

We  are  of  opinion,  that  under  the  circumstances  admitted 
to  exist  in  the  case,  on  a  construction  of  the  whole  will,  an 
interest  in  the  property  vested  absolutely  in  Catharine,  the 
daughter,  and  that  nothing  having  happened  to  divest  it,  her 
husband  is  entitled  to  it 

Judgment  affirmed. 


No.  83. — Harvet  W.  Shaw,  claimant,  plaintiff  in  error,  tw. 
Grivfin  McDonald,  plaintiff  in  fi.  fa.,  defendant  in  error. 

[1.]  On  the  trial  of  a  claim  interposed  on  the  levy  of  an  execution  issued  on  the 
foreclosure  of  a  mortgage  given  by  one  of  the  partners  on  his  interest  in  the 
partnership,  it  is  competent  lor  the  claimant,  being  a  purchaser  for  yaluable 
oonaideration,  to  prove  the  insolvency  of  the  partnership  at  the  date  of  the 
noctgage. 

[2.]  Although  one  of  the  partners  in  an  insolvent  partnership,  mortgages  his  in- 
terest to  one  of  his  individual  creditors,  a  sale,  bona  fide  made,  to  pay  a  part- 
nership debt,  or  for  money  applied  to  stieh  purpose,  will  convey  a  good  title 
against  the  mortgage. 

[a]  The  ddelaratioiis  of  a  mortgagor  that  he  has  paid  the  mortgage,  are  inad- 
missible, as  evidence,  on  the  trial  of  a  claim  of  a  part  of  the  mortgaged  pro- 
perty. 

[4.]  A  bill  filed  by  one  partner  against  another  and  the  answer  thereto  are  in- 
•dmisstUe  to  prove  any  foot,  in  a  claim  case,  tending  to  sostain  the  title  to 
pioperty,  the  partnership  had  sold. 

[5.]  The  Sheriff  may  levy  on  and  sell  the  interest  of  a  partner  in  partnership 
property. 
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Claim,  in  Bibb  Superior  Court  Tried  before  Judge  Pow- 
EESy  May  Term,  1856. 

Griffin  McDonald,  the  plaintiff  in  execution,  levied  his 
mortgage  fi.  fa,  upon  two  billiard  tables  contained  in  a  mort- 
gage executed  to  him  by  W.  A.  B.  Goddard,  defendant  in 
said  £•  fa.,  and  a  claim  thereto  was  interposed  by  Harvey  W. 
Shaw. 

It  appeared  that  the  property,  at  the  time  of  the  execution 
of  the  mortgage,  belonged  to  and  was  in  the  possession  of 
the  firm  of  Terrell  &  Goddard.  That  they  afterwards,  in 
January,  1S55,  but  while  Goddard  was  absent,  sold  the  bil- 
liard tables  to  Henry  N.  Ells,  and  Ells  sold  tbem,  before  the 
issuing  of  the  mortgage  fi.  fa.,  to  Harvey  W.  Shaw,  in  whose 
possession  they  were  at  the  time  of  the  levy.  They  were 
worth  about  0500. 

Claimant  offered  to  prove,  that  at  the  date  of  the  mortgage 
the  firm  of  Terrell  &  Goddard  was  insolvent,  and  that  the 
money  paid  by  Ells  for  the  tables  was  applied  to  partnership 
debts.  The  Court  rejected  this  evidence  and  claimant  ex- 
cepted. 

Claimant  then  offered  to  prove  that  Goddard,  the  mort- 
gagor and  defendant  in  fi.  fa.,  had  admitted  and  often  said 
that  McDonald  had  borrowed  large  sums  of  money  firom  him 
and  was  indebted  to  him  an  amount  greater  than  the  mort- 
gage debt  The  Court  repelled  this  testimony  and  claimant 
excepted. 

Claimant  then  offered  the  record  of  a  cause  in  equity  by 
Groddard  against  Terrell,  to  show  that  the  firm  of  Terrell  & 
Groddard  was  utterly  insolvent  at  the  date  of  the  mortgage,  and 
that  the  individual  interest  of  the  partners,  after  pa3ring  the 
debts  of  the  partnership,  would  amount  to  nothing ;  which 
the  Court  rejected  and  claimant  excepted. 

Claimants'  coynsel  then  moved  to  dismiss  the  levy  on  the 
following  grounds : 
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1st  Because  the  interest  of  one  member  of  a  firm  in  the 
partnership  property  could  not,  at  la^r,  be  made  liable  for  his 
individual  debts,  but  the  remedy  was  in  Chancery. 

2d.  Because  the  interest  levied  upon  has  not  been  proven 
to  be  worth  anything,  and  is  such  an  indefinite  equitable  in- 
terest as  cannot  be  subject  of  levy  under  a  fi,  fa. 

3d.  Because  the  unascertained  contingent  interest  of  one 
partner  in  the  property  of  the  firm  is  not  the  subject  of  levy. 

Which  motion  the  Court  overruled,  and  claimant  excepted. 

The  Court  chained  the  jury,  who  retired  and  brought  in  a 
verdict  for  the  plaintiff,  finding  the  property  subject. 

And  complainant,  thereupon  brings  his  bill  of  exceptions 
and  assigns  error. 

Po£  &  Grier,  for  plaintiffs  in  error. 
Lanier  &  Anderson,  for  defendants  in  error. 

By  the  Court, — McDonald,  J.  delivering  the  opinion. 

[1.]  Terrell  &  Goddard  were  partners.  W.  A.  B.  Goddard 
mortgaged  all  his  interest,  being  one  half,  in  and  to  the  stock 
of  liquors  and  two  billiard  tables  and  one  pool  table  and  the 
implements  of  furniture  thereunto  attached  &c.,  to  Griffin 
McDonald,  to  secure  certain  individual  debts  due  by  Goddard 
to  said  McDonald,  and  also  to  save  him  harmless  from  an 
individual  endorsement  The  mortgage  bears  date  the 
third  day  of  January,  l-SSS.  McDonald  foreclosed  his  mort- 
gage, had  a  writ  oi fieri  facicLs  issued,  and  levied  on  the  bil- 
liard tables  which  were  claimed  by  the  plaintiff  in  error.  On 
the  trial  of  the  claim,  the  plaintiff  proved  the  possession  of 
the  property  by  the  firm  of  Terrell  &  Goddard  at  the  date  of 
the  mortgage,  and  that  Terrell,  in  the  absence  of  Goddard, 
sold  the  billiard  tables  to  Henry  N.  Ells,  who  sold  to  the 
claimant  Claimant  proposed  to  prove  by  the  witness,  that 
at  the  date  of  the  mortgage  the  firm  of  Terrell  &  Goddard 
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vas  iusolvent,  and  that  the  money  paid  by  Ells  for  them  was 
applied  to  the  payment  of  partnership  debts.  The  Court  re- 
fused to  admit  the  evidence,  and  this  refusal  is  made  the 
ground  of  the  first  exception. 

[2.]  The  mortgagee  was  aware  that  Goddard  was  mortgag- 
ing partnership  property.  That  he  did,  is  deducible  from 
the  mortgage  itsel£  If  the  firm  was  insolvent,  the  partner- 
ship property  ought  not  to  have  been  applied  to  the  pa3niient 
of  an  individual  debt;  and  notwithstanding  the  mortgage, 
the  side,  if  bona  fide  made,  in  payment  of  a  partnership  debt, 
or  for  money  which  was  applied  to  the  payment  of  a  part- 
nership debt,  was  good  against  the  mortgage.  Young  t». 
Ktighljfj  15  VesejfjJr.y  557. 

[3.]  There  is  no  principle  on  which  the  admission  or  dec- 
larations of  Goddard,  the  debtor,  could  have  been  received 
to  prove  the  payment  of  the  debts,  to  secure  which  the  mort- 
gage was  given.    It  was  an  extraordinary  proposition. 

[4.]  The  bill  filed  by  one  of  the  partners  against  the  other, 
and  that  other's  answer  were  inadmissible  to  prove  any  fact 
tending  to  sustain  a  title  to  property  they  had  sold. 

[5.]  The  grounds  taken  in  the  motion  to  dismiss  the  levy, 
assume  principles  that  we  do  not  recognize  as  law.  The 
Sheriff  may  levy  on  and  sell  the  interest  of  a  partner  in  the 
partnership  property,  but  the  purchaser  will  occupy  the  same 
relation  to  the  partnership  creditors  and  the  other  member  of 
the  firm,  that  die  debtor  did.  If  the  interest  is  worthless, 
the  sheriff  may  not  find  a  purchaser,  but  if  he  should,  the 
purchaser  must  be  his  own  judge  of  the  value  of  the  interest 
he  buys. 

The  juc^ment  of  the  Court  below  is  reversed  on  the  ground 
that  the  Court  erred  in  rejecting  evidence  to  prove  the  insol- 
vency of  the  firm  of  Terrell  &  Groddard  at  the  date  of  the 
mortgage. 

Judgment  reversed 
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No.  84, — James  N.  Ford,  plaintiff  in  error,  vs,  William  A. 

Johnson,  defendant  in  error. 

To  call  a  man  a  rogue  ia  not,  per  m,  actionable. 

Slander.  Decision  on  demurrer  by  Judge  Powers.  Worth 
Superior  Court,  October  Term,  1856. 

The  declaration  in  this  case  alleged  that  defendant  called 
the  plaintiff  ^  a  God  damned  rogue,  and  I  can  prove  it*' 

Defendant  demurred  to  the  declaration  on  the  ground  that 
the  words  were  not  actionable.  The  Court  sustained  the  de- 
murrer and  non-suited  the  plaintiff  To  which  [decision 
plaintiff  excepted. 

Strozibr  &  SLAVftHTER;  and  Holman,  f^r  plaintiff  in 
enror. 

Morgan,  for  defendant  in  error. 

By  the  Court — Bennino  J.  delivering  the  opinion. 

Were  these  words  actionable,  per  se  ? 

They  were  if  they  imputed  an  offence.  Saunders  PL  4*  Ev. 
vol  2.  pt.  2, 898. 

The  common  law  does  not  say  that  a  rogue  is  a  criminal, 
and  therefore  it  is  not  slander  by  the  common  law  to  call  a 
man  a  rogue.    Stark.  Stand.  24. 

Tried  by  the  common  iaWy  then,  these  words  do  not  im- 
pute any  offence. 

Do  they  impute  an  offence  when  tried  by  the  statute  law  ? 

There  is,  I  believe,  but  one  part  of  the  statute  law  that 
bears  upon  the  question,  and  that  is  the  2dd  section  of  the 
10th  division  of  the  Penal  Code^  a  section  which  is  as  fol- 
lows :  ^  If  any  person  shall  be  apprehended  having  upon  him 
or  her  any  picklock,  key,  crow,  bit,  or  other  instrument,  with 
intent  to  break  or  enter  into  any  dwelling  house,  ware  house, 
store,  shop,  coach  house,  stable,  or  out  house,  in  order  to 
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Steal  or  commit  any  other  crime ;  or  shall  have  upon  him 
any  pistol,  hanger,  cutlass,  bludgeon,  or  other  offensive  wea- 
pon, with  intent  to  commit  a  crime  on  any  person,  which,  if 
committed,  would  be  punished  by  death  or  confinement  in 
the  penitentiary ;  or  shall  be  found  in  Or  about  any  dwelling 
house,  warehouse,  store,  shop,  coach  house,  stable  or  out 
house,  with  intent  to  steal  any  goods  or  chatttels,  every  such 
person  shall  be  deemed  a  rogue  and  vagabond,  and  on  con- 
viction, shall  be  punished  by  confinement  and  labor  in  the 
penitentiary  for  any  time  not  less  than  one  year,  nor  longer 
than  five  years,  or  by  imprisonment  in  the  common  jail  of  the 
county,  at  the  discretion  of  the  Court"     Cobb  D^,  817. 

The  person  to  whom  this  section  applies,  is  ^  to  be  deemed 
a  rogue  and  vagabond." 

Therefore,  to  say  of  any  person  that  he  was  a  rogue  and 
vagabond^  would  be  to  impute  to  him  an  offence ;  the  offence 
of  violating  this  section  of  the  code,  and  consequently  would 
be,  per  se^  slander. 

But  to  say  of  a  person  merely,  that  he  is  a  rogue^  is  not 
the  same  thing  as  to  say  of  him  that  he  is  a  rogue  cmd  vaga- 
bond. The  word  vagabond,  as  used  in  the  statute,  must  have 
some  meaning  that  the  word  rogue  did  not  have,  else  why 
was  it  used  ? 

And  that  the  word  roguey  as  used  in  this  case,  is  not  equi- 
valent to  the  words  rogue  and  vagabondj  is  apparent  fimn 
the  innuendo,  which  is,  ^  meaning  thereby,  that  your  peti- 
tioner  had  been  guilty  of  larceny,  theft  or  roguery."  This 
innuendo  points  to  another  part  of  the  code,  the  part  which 
relates  to  larceny ;  at  least,  of  its  three  explanatory  terms,  two, 
if  not  all  three,  so  point 

We  think,  therefore,  that  to  call  a  man  a  rogue  is  notjpern, 
actionable  either  by  the  common  law  or  by  the  statute  law. 

Judgment  affirmed 
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jNok  85. — ^BsHj.  Bbtak,  administrator,  plaintiff  in  error,  vs, 
Albbioht  Atbbstt,  defendant  in  error. 

[1.]  Upon  the  death  of  one  joint  lessor,  a  recovery  can  be  had  in  ejectment  for 
a  moiety  of  the  land  at  least,  as  well  as  of  the  mesne  profits. 

[2.]  In  ejectment,  where  a  trial  is  had  after  the  death  of  one  of  the  joint  lessors 
and  before  it  it  known  to  counsel,  on  bringing  the  fact  to  the  knowledge  of 
the  Court,  a  suggestion  of  the  death  may  be  made  nunc  pro  tune^  and  there^ 
upon  the  prevailing  party  is  entitled  to  an  amendatory  order,  vacating  the 
judgment  as  to  the  deceased  party,  to  perfect  the  record  and  core  the  error. 

Writ  of  Error,  coram  nobisj  in  Muscogee  Superior  Cour^ 
Tried  before  Judge  Worrill,  May  Term,  1856. 

Ejectment  was  brought  by  John  Goodtitle  upon  the  several 
demises  of  B.  Brown,  Benjamin  Bryan  and  Moses  Bryan, 
against  Richard  Badtitle,  casual  ejector,  and  Albright 
Averett,  tenant  in  possession,  for  the  recovery  of  a  lot  of 
land  in  said  county. 

The  case  was  tried  at  the  May  Term,  1854,  of  said  Supe- 
rior Court,  and  verdict  for  the  defendant  It  appeared  after- 
wards, upon  the  suggestion  and  petition  of  Benjamin  Bryan, 
administrator  of  Benjamin  Bryan,  deceased,  who  was  one  of 
the  lessors  in  said  ejectment,  that  at  the  time  of  said  trial 
and  verdict,  said  Benjamin  Bryan,  lessor,  was  dead.  The 
petition  alleges  that  there  was  error  in  said  trial  and  verdict 
on  this  account,  and  prays  for  a  writ  of  error  coram  nobis j 
to  correct  said  verdict  and  judgment,  and  for  another  trial. 
Said  writ  of  error  issued  and  was  served  upon  defendant, 
and  coming  up  to  be  heard,  defendant's  counsel  suggests  the 
death  of  said  lessor  at  the  time  of  said  trial,  and  moved  that 
said  suggestion  be  entered  by  the  Clerk  of  said  Court  nunc 
pro  tuncy  and  that  defendant  have  leave  to  enter  up  judg- 
ment against  the  surviving  lessors  for  cost,  it  appearing  that 
no  judgment  for  the  same  had  ever  been  entered.  The 
Court  after  argument,  granted  said  order  and  judgment,  and 
plaintiffs  counsel  excepted. 

VOL.  XXL      26 
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Defendant  then  moved  to  dismiss  said  writ  of  error  coram 
fwbU^  whidiy  after  argument^  the  C!ourt  s^nted  and  dismios- 
ed  the  same,  to  which  decision,  plaintiff  exoq>ted« 

Hnras  Holt,  for  plaintiff  m  error. 

Downing  ;  and  S.  Jonss^  for  defendant  in  error. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion* 

It  will  be  perceived  that  there  were  two  demises  laid  in  this 
writ,  one  firom  Bonvail  Brown,  and  a  joint  demise  from  Ben- 
jamin Bryan  and  Moses  Bryan.  Benjamin  Bryan  died  be* 
fore  verdict,  but  the  fact  not  being  known,  no  suggestion  of 
his  death  was  made,  and  the  jury  found  generally  for  the 
defendant  • 

[1.]  Can  a  judgment  for  cost  be  entered  in  favor  of  the 
defendant,  there  being  no  testimony  off^c^ed  to  support  the 
demise  from  Brown  ?  and  in  our  judgment  this  depends 
upon  the  furtl'er  question  of  whether  or  not  there  could  have 
been  a  recovery  in  favor  of  the  surviving  joint  lessor,  not- 
withstanding the  death  of  the  other. 

.  In  England,  there  could  be  no  doubt  upon  this  point,  be 
cause  there  it  is  well  settled,  and  we  think  upon  principle^ 
that  the  d^th  of  one  joint  lessor  of  the  nominal  plaintiff  is 
ejectment  does  not  abate  the  suit  Adams  on  EJectmentj 
186;  2  Bac  Abr.  Title  Ejectment,  p,  176-190,110/6.  And 
the  same  doctrine  is  held  in  many  of  the  States  of  the  Union. 
1  Hen.  Sf  Muf^.  531  ;  2  ib.  614  ;  8  Johns.  495;  2  Har.  fy  J. 
249  ;  5  Littky  129. 

But  by  the  act  of  1828,  the  jus  acrescendi  or  law  of  sur- 
vivorship in  joint  tenancies,  is  abolished  in  this  Slata  Cobb 
545.  Upon  the  death  of  Benjamin  Bryan,  th^efore,  his 
moiety  of  the  land  belonged  to  his  legatees  or  distributees. 
Bat  we  see  no  reason  why  a  recovery  could  not  have  been 
had  in  favor  of  Moses  Bryan  for  a  moiety  of  the  land  si 
least,  as  well  as  his  portion  of  the  mesne  profits.    And  if  so, 
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the  verdict  is  good,  and  the  course  pursued  by  the  Court  is 
in  strict  conformity  to  the  established  practice  in  such  cases. 

[2.]  In  ejectment  where  a  trial  is  had  after  the  death  of 
one  of  the  joint  lessors  of  the  plaintiff  and  before  it  is  known 
to  counsel,  on  bringing  the  fact  to  the  knowledge  of  the 
Court,  a  suggestion  of  the  death  may  be  made  nunc  pra 
tunc,  and  thereupon  the  prevailing  party  is  entitled  to  an 
amendatory  order,  vacating  the  judgment  as  to  the  deceased 
party,  to  perfect  the  record  and  cure  the  error.  5  T.  R.  577  ; 
Adams  on  Ejectment  j  298-300,  and  cases  there  cited ;  2  T.  JR. 
737  ;  6  r.  S.  450. 

In  this  case,  really  no  amendment  was  necessary.  There 
was  a  general  finding  for  the  defendant,  but  no  judgment  for 
cost  entered,  and  the  only  reason  for  making  the  suggestion 
was  to  restrict  the  judgment  to  the  surviving  plaintiff,  other-^ 
wise  it  must  have  conformed  to  the  verdict. 

Judgment  affirmed. 


No.  86. — John   Hudson,   plaintiff  in    error,  vs.  Henry  N. 

DtJKE,  defendant  in  error. 

No.  87« — Henbt  N.  Duke,  plaintiff  in  error,  vs.  John  Hud- 

SON,  defendant  in  error. 

These  two  cases  were  consolidated  and  heard  together. 

[1.}  Do  the  wordfi,  "  panctually  pay,"  in  a  bond  Ibr  titles,  make  it  a  forfeit  bond  ? 
Quere? 

[2.]  Wbore  the  payments  in  a  bond  lor  titles  are  specified,  and  the  condition  is, 
that  the  bond  is  to  be  void  unless  the  payments  are  punctually  made ;  still,  if 
the  obligor  is  called  upon  within  a  reasonable  time,  and  the  purchase  money 
teftil^red  or  offered  to  be  paid,  and  the  vendor  refuses  either  to  receive  the 
maney  or  renciad  the  trade,  he  will  be  held  to  have  elected  to  abide  by  tha 
contract,  and  a  Court  of  Equity  will  decree  its  execution. 
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Hudson  VS.  Dake. 

In  Equity,  in  Taylor  Superior  Court  Tried  before 
Judge  WoBBiLL,  at  October  Term,  1856. 

This  was  a  bill  filed  by  John  Hudson,  assignee  of  William 
Smith,  against  Henry  N.  Duke,  to  compel  the  specific  per- 
formance of  an  agreement  for  the  sale  and  conveyance  of  a 
lot  of  land. 

The  bill  alleges  that  on  the  4th  December,  1847,  Duke 
executed  his  bond,  to  make  titles  to  a  lot  of  land  situated  in 
Taylor  county,  to  Smith,  on  Smith's  paying  to  him  the  sum 
of  one  hundred  and  eighty  dollars ;  one  hundred  dollars  to  be 
paid  the  85th  day  of  December,  1848,  and  eighty  dollars  to 
be  paid  the  25th  day  of  December,  1849 ;  and  if  said  Smith 
should  punctually  pojf  send  sums ^  then  the  above  bond  to  re- 
main in  full  force  and  virtucy  otherwise  to  be  null  and  9oid. 
That  Smith  went  into  possession  of  the  land  about  the  Ist 
January,  1848,  and  made  improvements  thereon — That  about 
Ist  of  March,  1849,  he  paid  to  Duke,  in  part  of  the  hundred 
dollars  due  85th  December  preceding,  the  sum  of  fifty  dollars. 
That  the  original  price  or  purchase  money  was  $250 ;  and 
that  Smith  paid  fifty  dollars  in  a  horse  he  let  Duke  have, 
before  the  execution  of  the  bond  for  titles,  which  left  ^180, 
the  amount  named  in  said  bond. 

The  bill  further  states,  that  about  1st  of  January,  1850,  for 
valuable  consideration.  Smith  assigned  said  bond  to  com- 
plainant, as  per  endorsement  thereon,  and  that  shortly  there- 
after, complainant  went  to  Duke  and  tendered  to  him  the 
balance  of  the  purchase  money,  exhibited  said  bond  with 
the  transfer  thereon,  and  demanded  titles  for  the  land,  which 
Duke  refused  to  execute. 

The  bill  prays  that  upon  the  payment  of  the  balance  of 
the  said  purchase  money,  which  complainant  offers  to  pay, 
that  defendant  be  compelled  to  execute  to  him  a  deed  to  said 
land« 

The  answer  admits  most  of  the  allegations  of  the  bill,  bat 
claims  that  time  was  of  the  essence  of  the  contract,  and  that 
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Smith  not  making  punctual  payments  at  the  time  stipulated 
in  said  contract,  forfeited  all  benefit  and  right  under  the 
same.  That  Smith  has  run  away;  and  denies  that  complain- 
ant exhibited  the  bond  and  demanded  title  as  stated  in  his  bill. 
Several  witnesses  were  examined,  who  proved  most  of  the 
material  allegations  of  the  bill. 

The  jury  found  for  the  defendant ;  and  complainant  mo- 
ved the  Court  below  for  a  new  trial,  on  the  grounds*- 

ist  Because  the  verdict  of  the  jury  was  contrary  to  evi- 
dence, against  the  weight  of  evidence,  and  without  evidence 
to  support  it 

2d  Because  said  verdict  was  contrary  to  law  and  equity. 

3d.  Because  said  verdict  was  contrary  to  the  charge  of  the 
Court 

The  nile  Nisi  for  new  trial  was  granted  at  April  Term, 
1856,  and  was  heard  at  October  Term  thereafter,  when  com- 
plainant moved  to  amend  the  rule  by  adding,  as  a  4th  ground, 
because  of  newly  discovered  evidence ;  which  amendment 
was  allowed ;  and  defendant  excepted,  and  thereon  assigns 
error. 

After  argument  on  the  rule  nisi,  and  motion  for  new  trial, 
as  am^ided,  the  {Nresiding  Judge  made  the  rule  absolute  on 
the  ground  of  newly  discovered  evidence,  and  on  that  ground 
only ;  and  to  this  ruling  and  decision,  granting  the  motion  on 
this  ground  only,  complainant  excepted,  and  assigns  error 
thereon. 

And  defendant  excepted,  because  the  motion  was  granted 
atalL 

M iLL£R  and  Holsey,  for  complainant 

G.  R,  Hunter,  for  defendant 

By  the  Court — ^Lumpxik,  J.  delivering  the  opinion. 

A  new  trial  was  asked  for  in  this  case,  on  four  grounds : 
Because  Ist  The  verdict  was  contrary  to  evidence:  2d.  To 
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law :  3d  To  the  charge  of  the  Court ;  and  4th«  Oa  ac- 
count of  newly  discovered  eyidenca  The  Court  sustained 
the  motion  on  the  fourth  ground,  overruling  the  other  thi^e. 
The  defendant  excepted  to  the  first,  and  the  complainant  to 
the  other  ruling. 

We  remark — to  save  trouble  and  expense  in  future,  that 
there  was  no  necessity  but  for  one  bill  of  exceptions  in  this 
case.  The  judgment  below  was,  that  thero  should  be  a  new 
trial ;  and  the  question  for  us  is,  was  diat  judgSMnt  right  ? 
If  wrong  for  the  reason  given;  and  ]ret  right  fat  Ae  reeaons 
which  were  omitted,  still  the  judgment  must  stand;  ali  the 
grounds  therefore,  in  this,  and  every  similar  case,  must  neces- 
sisily  be  considered  by  this  Court 

[1.]  As  to  the  ground  of  newly  discovered  evidence,  it  is 
rather  slight  Rogers,  the  witness,  was  examined  on  the  trkJ. 
His  testimony  sought  is  not  malnriaUy  difTerent  from  that 
which  was  given.  It  may  be  noticed  that  the  bill  waa  filed 
at.  the  instance  of  the  assignee,  not  the  obligee  of  the  bond 
Still,  if  the  decision  rested  upon  this  ground  alone,  we  nught 
hesitate  in  affirming  the  judgment 

[)8.]  But  in  the  view  we  take  of  this  case,  the  judgment 
should  be  sustained  for  a  better  reason.  Some  of  ua  have 
strong  doubts  whether  the  bond,  in  this  case,,  is  anfthaig 
more  than  title  bonds  are  generally,  namely,  seeuiity  ibr  the 
purehase  money,  in  the  natute  df  a  mor^iage ;  the  vondor 
Mnining  the  title  to  enfcnoe  die  paymoit  of  the  pwchase 
money.  That  notwithstanding  the  words  ^  punctually  paid" 
ass  in  ii,  still  it  is  not  a  foiftit  bond. 

But  considering  all  that  the  defendant  claims  in  this  ease, 
that  time  was  of  the  essence  of  the  contract ;  how  stands 
the  case  ?  Fifty  dollars  in  property  was  paid  at  the  timeof 
the  trade  \  one  hundred  dollars  was  to  be  paid  Deoembery 
1848,  and  eighty  more  twelve  months  thereafiei;  In  Febra 
ary  1849,  after  die  fint  note  fsU4Qa,  Dnkarsoemdr fifty  dol- 
lars of  Smith,  which  was  credited  on  the  f  100  nota  This 
was  certainly  si  waiver  of  the  fidlure  to  pay  punctually  the  fint 
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note.  There  was  no  abandonment  of  the  contract  by  Duke 
at  that  tima  He  says  to-be-sure,  in  his  answer,  that  he  took 
the  money  conditionally,  viz :  provided  the  residue  was  paid 
in  five  daya  But  the  proof  overthrows  that  statement,  and 
it  might  be  plausibly  argued  at  least,  that  from  his  coBdact 
on  this  occasion,  and  failure  to  notify  Smith  that  he  should 
insist  on  a  strict  compliance  in  future,  as  to  the  last  payment, 
that  it  was  calculated  to  lull  Smith  into  seeurity  upon  that 
point    Bnt  passing  by  all  this. 

The  last  note  fell  due  Dec.  1849.  The  1st  of  June  1850, 
Hudson  calls  on  Duke,  oflbrs  to  pay  the  whole  balance  of 
the  purchase  money  and  take  a  deed.  Duke  declines,  and 
insists  that  he  is  entitled  to  hold  on  to  the  0100  paid  him 
and  to  withhold  the  titles ;  and  this  was  his  interpnetalion  of 
the  contract  He  did  not  refuse  to  refund,  because  Smith 
and  not  Hudoon,  was  entitled  to  restttiition.  Bvt  because 
aeitliar  wera 

Now  it  will  not  be  pretended  that  this  is  the  law  and 
wpikf  between  these  partiea  Duke  was  boond  to  elect,  to 
execute  in  ioiOf  or  rescind  in  ioiOy  and  havmg  refased  to  do 
the  latter,  be  will  be  compelled  to  do  the  former.  Had  he 
ottered  to  pnt  the  parties  back  where  diey  originally  leoed, 
ins  case  might  have  been  different  I  do  not  say  that  it 
would  have  been. 

But  farther ;  he  does  not  object  on  aoeount  of  lihe  advance 
of  real  estate,  or  the  altered  circumslanees  of  the  pHrtiee,  or 
ineiat  on  the  abandonment  of  the  contract  by  Smith.  He 
mofty  decides  to  hold  on  to  all  he  has  gat  under  the  tresde, 
and  the  titles  toa  This  he  cannot  do,  and  we  repeat,  that 
fiuKng  to  rescind  at  the  proper  Ane,  when  eMed  on  to  do 
so,  it  is  too  late  now.  The  offer  to  pay  will  be  considered 
to  hare  been  made  within  a  reasonable  time;  andaiOoatt 
of  Equity  will  decfee,  that  titles  shali  be  made,  npim  Hie 
payment  of  the  pwehMo  money. 

New  tiialgiented. 
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No.  88. — Scott,  Carhabt,  &  Co.,  plaintifiis  in  error,  vs. 
LoTT  Warben,  and  John  H.  Spicer,  defendants  in  error. 

lu  the  case  of  a  sale  and  conveyance  of  land,  and  a  mortgage,  taken  at  tlie 
same  time,  in  return,  to  secure  the  payment  of  the  purchase  money;  the  deed 
and  the  mortgage  are  considered  as  parts  of  the  same  oontract,  constitiitiBg 
one  act;  and  justice  and  policy  equally  require  that  no  prior  judgment  against 
the  mortgagor  should  intervene  and  attach  upon  the  land,  during  the  transi- 
tory seisin,  to  the  prejudice  of  the  mortgagee. 

A.  sold  and  eonveyed  land  to  R  taking  a  mortgage  to  secure  the  payment  d'the 
purchase  money.    C.  had  a  judgment  against  B. 

Held,  that  the  land  was  liable  to  the  mortgage  before  it  was  to  the  judgment. 
Benning,  X  eaneurring. 

In  Equity,  in  Dougherty  Superior  Court  Before  Axlen, 
Judge,  June  Term,  1856. 

Upon  the  d9th  day  of  December  1853,  Merrick  Barnes 
sold  to  James  W.  Wade,  ten  acres  of  land,  (part  of  lot  Na 
388  in  the  1st  District  of  Dougherty  county)  adjoining  the 
City  of  Albany,  and  executed  to  him  a  deed  for  the  same, 
taking  a  mortgage  upon  the  premises  to  secure  the  pur- 
chase money:  Wade  entered  and  held  possession  about 
eighteen  months,  when  he  left  the  county,  and  not  having 
paid  for  the  land,  sent  Barnes  word  to  do  the  best  he  could 
with  it  Barnes  sold  the  place  to  Lott  Warren  and  John  H. 
Spioer  on  the  18th  day  of  August  1854,  and  transferred  to 
them  the  mortgage  taken  from  Wade.  ^ 

Scott,  Carhart  &  Co.,  who  had  obtained  a  judgment  against 

Wade  at  the Term,  1852,  of  Baker  Superior  Court,  lefried 

thmr^/o.  upon  Ae  land  as  his  property  and  sought  to  sub- 
ject it  to  the  payment  of  &eir  debt 

The  comphunants,  Warren  and  Spicer  filed  their  bill,  ally- 
ing these  &ct8  and  enjoining  the  sale  of  the  land,  and  ael  up 
the  vmiof^^  Uen  for  the  purchase  money.  The  bill  also 
sedcs  to  correct  mistakes  in  the  dmwing  of  the  original  BeM 
and  mortgage  of  Wade. 

To  this  bill  defendants  filed  a  demurrer,  which  the  Court 
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overruled,  and  thereupon  defendants  except  and  assign  error, 

&C. 

HiNSSy  for  plaintifb  in  error. 

LoTT  Wabrsn,  for  defendants  in  error. 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

Amongst  other  questions,  it  has  been  discussed,  whether 
the  taking  of  the  mortgage  in  this  case  by  Barnes  from  Wade 
was  a  waiver  of  the  vendor's  lien.  The  cases  are  not  entire- 
ly har^ionious  on  this  point  Lord  Eldon  said,  it  did  not 
appear  to  him  a  violent  conclusion,  as  between  vendor  and 
vendee,  notwithstanding  the  mortgage,  that  the  hen  should 
subsist  15  Ves.  Jr.  341  ^  and  see  Cowett  vs.  Simpson,  16  F'es. 
Jr.  278 — 280.  He  added:  'Mt  must  not  be  undertood,  that  a 
mortgage  taken  is  to  be  considered  as  conclusive  ground  for 
the  inference  that  a  lien  was  not  intended;  and  the  ques- 
tion must  be,  whether,  under  the  circumstances  of  the  par- 
ticular case,  the  inference  arises  P^'  Mackreth  vs.  Symmons^ 
15  Ves.  Jr.  348  349.  The  American  cases,  seem  to  establish 
a  contrary  doctrine;  and  to  hold  that  the  lien  will  be  waived, 
whenever  any  distinct  security  is  taken,  as  by  mortgage  on 
the  land  itself,  for  the  whole  or  a  part  of  the  purchase  money. 
1  White  and  TSidor's  Leading  Cases,  and  the  atiihorities 
there  cited  in  note;  Taylor  vs.  Adams,  Oxfrner,  329/  Utile 
vs.  Brown,  2  Leigh,  353. 

Taking  the  averments  in  the  bill  to  be  true  in  the  case  be- 
fore us,  that  ^  simultaneous  with  the  execution  of  the  notes 
and  deed,  to  fulfil,  secure  and  carry  out,  to  said  Barnes,  a 
lien  on  the  ten  acres  of  land  for  the  purchase  money,  the 
said  James  W.  Wade  executed  a  mortgage  deed"  &c.,  I  say 
and  infer  from  this  allegation,  that  Barnes  considered  that 
the  mortgage  gave  him  greater  security  for  his  money  than 
the  implied  vendor's  lien,  as  in  ordinary  cases  it  does,  and 
that  he  looked  to  that  pledge  for  pa3rment 
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The  qnestioa  then  is,  does  it  protect  him  and  his  amgMOs 
from  the  pre-existiiig  judgment  in  faror  of  Scott,  Carhart  k 
Ca  against  Wade?  We  think  so,  most  indubitably.  It  is 
conceded  that  the  vendor's  lien  is  protected  against  an  old- 
er jadgment  If  this  be  true  of  an  implied  lien,  much  more 
should  it  be  of  that  which  is  express. 

Chancellor  Kent  says,  ^  In  one  instance  a  mortgage  will 
have  preference  over  a  prior  docketed  judgment,  and  that  is 
the  case  of  a  sale  and  conveyance  of  land  and  a  mortgage 
taken  at  the  same  time,  to  secure  the  payment  of  the  pur- 
chase money.  The  deed  and  the  mortgage  are  considered 
parts  of  the  same  contract  and  constituting  one  act ;  and 
jostioe  and  policy  equally  require,  that  no  prior  judgment 
against  the  mortgagee  should  intervene  and  attach  upon  the 
land  during  the  transitory  seizin,  to  the  prqudice  of  the 
mcNTtgagee,"  He  adds,  ^  This  sound  doctrine  is  for  gveater 
certainty  made  a  statute  provision  in  New  York."  4  Keni 
178y  174)  Sih.  ediium. 

The  aet  to  wEich  the  Chancellor  refers  is  one  relating  to 
mortgages,  passed  9th  April  1805,  and  is  considered  as  ife- 
ckundory  of  the  common  law.  Per  Spencer ^  J.  15  JbAaV 
iKq9L  4&k  Doubts  had  arisen  concerning  it,  and  the  statute 
was  intended  to  remove  those  doubta  A  iact  that  has  oo* 
euirod  a  thousand  times  and  ofiener  in  our  own  StaAe,  as  I 
have  taken  occasion  to  remark  before.  Some  well  establish* 
ed  prinei]^  being  questioned,  to  confirm  and  support  it,  the 
Legblature  intervenes ;  and  yet  those  very  statutes  an  re- 
lied on  and  quoted,  to  prove  that  such  was  not  the  law  be- 
fesel  We  have  some  striking  examples  of  this  sort  at  the 
session  of  1855 — 1856,  as  I  may  have  occasion  to  show  on 
some  fiiture  occasion. 

I  should  be  gratified  to  see  a  similar  act  passed  ki  this 
State,  and  the  vendora  inqpiied  lien  aix>lished  altagelbin 

I  have  said,  that  the  doctrine  in  Kent  was  the  doetrioe  ef 
Iha  common  law.  The  wife's,  claim  to  dower,  is  an  analo- 
gous caee;  and  Coke  says  o£  this,  that  aw^ahtf  nolbe 
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endowed  of  a  seizin  for  an  instant  Cake  LUL  31  A.  The 
same  principle  is  recognised  in  Lord  Crom well's  case,  ft  Cokt 
77.  The  same  point  was  adjudged  in  Dixon  vs,  Harriaony 
Vaughn  4 1 ,  and  Blackstoue  draws  the  distinction  clearly.  He 
says,  ''the  seizin  of  the  husband  for  a  transitory  inatant  on- 
ly, when  the  same  act  which  gives  him  the  estate  conveys  it 
also  out  of  him  again,  (as  where  by  fine  land  is  granted  to  a 
man  and  he  immediately  renders  it  back  by  the  same  fine,) 
suoh  a  seizin  will  not  entitle  the  wife  to  dower:  for  the  land 
wafi  merely  in  transitu^  and  never  vested  in  the  husband,  the 
grant  and  render,  being  one  continued  act"  He  adds,  ''but 
if  the  land  abides  in  him,  for  the  interval  of  but  a  sit^k 
moment  it  seems  the  wife  shall  be  endowed  thereof"  And  to 
snob  an  extent  was  this  doctrine  carried  by  a  jury  in  Wales, 
that  it  was  held  that  where  the  father  and  son  were  bo^ 
hanged  in  one  cart,  the  son  was  supposed  to  have  survived 
the  father  by  appearing  to  struggle  longest,  whereby  he  be- 
came seized  of  an  estate  in  fee  by  survivorship,  in  conse- 
quence of  which  seizin  his  widow  took  an  estate  of  dower. 
Cro.  EUz.  503. 

Upon  this  distinction,  I  am  conttent  to  rest  my  judg- 
ment in  this  case.  The  baigainor  sells  the  land  to  the  bar- 
gainee, on  condition  that  he  pays  the  price  at  the  stipulated 
time ;  and  whether  this  contract  which  is  one,  is  contained 
in  the  same  instrument,  as  it  well  may  be,  or  in  distinct  in- 
struments, executed  at  the  same  time,  can  make  no  possible 
difierence.  Taking  the  whole  transaction  together,  it  is  a 
conditional  sale,  and  the  tide  never  did  vest  in  the  mortgagor, 
except  incumbered  with  the  debt,  to  wit,  the  purchase  mon- 
ey. Suppose  that  Wade,  after  receiving  the  deed  firom 
Barnes  had  refused  to  execute  the  mortgage,  could  not  the 
contract  have  been  rescinded  ?  Unquestionably.  Then  it 
took  both  the  instruments  to  consummate  the  agreement 
It  is  like  a  feoffment  and  defeasance  at  common  law,  ndiich 
is  deemed  but  one  conveyance,  2  Bla.  Com.  327 ;  Co.  LU.  236 
&  Whose  two  instruments  are  executed  at  the  same  time,  be« 
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tween  the  same  parties,  relative  to  the  same  subject  matter, 
they  are  to  be  taken  in  connection,  as  forming  together,  the 
several  parts  of  one  agreement  lJbAn.Cb^.  95.  Where  a  deed 
is  given  by  the  vendor  of  an  estate,  who  takes  back  a  mort- 
gage to  secure  the  purchase  money,  at  the  same  time  he  ex- 
ecutes a  deed,  the  deed  and  mortgage  are  to  be  considered  as 
parts  of  the  same  contract,  as  taking  effect  at  the  same  in- 
stant, and  as  constituting  but  one  act;  in  the  same  manner 
as  a  deed  of  defeasance,  forms  with  the  principal  deed,  to 
which  it  refers,  but  one  contract,  although  it  be  by  a  distinct 
and  separate  instrument.  Holbrookvs.  Finney,  4  Mass.  Sep. 
569. 

The  cases  in  NewYork  are  numerous  upon  the  point  un- 
der discussion,  3  Wend.  233;  1  ib.  164;  6  Cowen  316;  2 
Cowen  218;  15  John.  457.  ib.  477.  And  the  only  dissenting 
opinion  is  that  of  Ch.  J.  Thompson  in  S^ow  vs.  T0,  15 
John.  458.  And  it  may  be  inferred,  that  he  would  have  con- 
curred in  a  case  like  that  before  us,  where  it  constituted  a 
part  of  the  original  agreement  that  a  mortgage  was  to  be  giv- 
en back,  and  I  should  unhesitatingly  hold  with  him,  that, 
unless  the  deed  and  mortgage  were  executed  in  pursuance 
of  a  previous  agreement  to  that  effect  made  between  the 
parties,  that  the  judgment  lien  would  attach ;  because  oth- 
erwise, during  the  interval  between  the  deed  and  the  mort- 
gage, the  title  certainly  vested  really  in  the  debtor.  And  it 
is  exactly  upon  this  pivot  that  this  case  turns.  For  if  the 
land  abided  but  for  a  single  moment  in  Wade,  it  would  be 
subject  to  his  judgment  debts.  It  does  not  depend  upon  the 
length  of  duration ;  the  question  is — Was  it  in  Wade  and  out  of 
him,  quasi  uno  JkUu,  and  by  one  and  the  same  contract? 
For  if  so,  he  never  was  substantially  seized  of  the  land  so  as 
to  subject  it  unconditionally  to  the  judgment  lien. 

Our  opinion,  therefore  is,  that  the  subsisting  judgment 
against  Wade  could  sell  his  equity  of  redemption — Its  li«ti 
attached  on  that  and  nothing  else. 

Judgment  affirmed. 
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Barnes  sold  and  conveyed  land  to  Wade,  taking  from 
him  a  mortgage  on  the  land,  to  secure  the  payment  of  the 
purchase  money.  The  conveyance  and  the  mortgage  back 
were  made  at  the  same  time. 

At  that  time,  Scott,  Carhart  &  Co.  held  a  judgment  against 
Wade,  the  purchaser. 

To  which  was  the  land  subject,  the  mortgage  or  the  judg- 
ment ?  To  the  mortgage,  in  the  opinion  of  the  Court  below, 
and  in  my  opinion. 

What  belongs  to  a  man  may  be  bound  by  a  judgment 
against  him,  but  not  what  does  not  belong  to  him. 

When  a  man  purchases  land  from  another,  and  one  of  the 
terms  of  the  purchase  is,  that  the  land  shall  be  a  security 
for  the  payment  of  the  purchase  money,  all  that  comes  to 
belong  to  the  purchaser,  is  such  an  interest  in  the  land  as 
is  consistent  with  a  liability  in  the  land  to  be  sold  for  the 
payment  of  the  purchase  money ;  and,  therefore,  such  an 
interest  in  the  land  as  this  is  all  that  a  judgment  against  the 
purchaser  can  bind. 

That  this  is  so  in  a  case  in  which  all  the  terms  of  the  pur- 
chase are  put  in  one  instrument,  nobody,  I  suppose,  doubts. 
And  can  it  make  any  difference  that  the  case  is  one  in  which 
some  of  the  terms  of  the  purchase  are  put  in  one  instrument 
and  some  in  another.  I  think  not.  It  frequently  happens, 
that  to  get  the  whole  of  a  transaction  resort  has  to  be  had  to 
several  pieces  of  writing ;  but  the  transaction,  when  gathered 
from  the  separate  pieces,  is  the  same,  in  legal  effect,  as  it 
would  have  been  if  got  from  only  a  single  piece. 

And  in  the  present  case,  is  it  not  clear  that  Barnes  sold 
the  land  only  on  condition  that  it  was  to  stand  as  a  security 
for  the  purchase  money?  I  think  it  is.  That  is  the  conclu- 
sion to  which  we  must  come,  it  seems  to  me^  from  consider- 
ing the  simultaneousness  of  the  deed  from  Barnes  to  Wade, 
and  of  the  mortgage  back  from  Wade  to  Barnes.    It  is  true. 
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that  in  the  order  of  the  events  of  die  ftransaccioii,  tfie  deed 
may  hare  proceeded  the  mortgage;  but,  as  the  transaction 
was  incomplete  nntil  the  mortgage  was  made,  no  rights 
vested  under  the  deed  until  the  mortgage  was  made.  In  a 
word,  the  rights  under  the  mortgage  vested  simultaneously 
with  the  rights  under  the  deed.  The  mortgage  had  to  be 
made  to  render  the  deed  good.  If  the  mortgage  had  not 
been  made,  the  vendor  might  have  compelled  a  re-delivery 
of  the  deed 

If  it  be  true,  therefore,  that  one  of  the  terms  of  Wade's 
purchase  was,  that  he  was  tp  mortgage  back  the  land  to  the 
vendor,  Barnes,  to  secure  the  payment  of  the  purchase 
money,  then,  all  that  ever  came  to  belong  to  Wade  was  only 
such  an  interest  in  the  land  as  was  consistent  with  the  lia- 
bility of  the  land  to  be  sold  for  the  payment  of  the  purchase 
money.    And  this  was  all  that  the  judgment  could  bind. 

But,  say  that  the  effect  of  the  deed  was,  to  pass  the  whole 
legal  title  out  of  Barnes  into  Wade:  yet  that  title  did  not 
abide  in  Wade  for  a  single  instant ;  it  merely  passed  from 
Barnes  into  him,  and  out  of  him  back  again  into  Barnes, 
without  stoppage,  and  as  quick  as  thought. 

An  interest  that  merely  passes  through  the  husband  with- 
out abiding  in  him  for  a  single  instant,  is  not  such  an  inte- 
rest as  will  entitle  his  widow  to  dower  in  the  land.  Would 
his  judgment  creditors  stand  on  a  better  footing  than  his 
widow  ? 

And  then,  it  is  to  be  borne  in  mind,  that  all  equity  is  in 
favor  of  giving  the  mortgage  the  priority.  The  judgment 
creditor  did  not  credit  on  the  faith  of  the  mortgaged  prop- 
erty, for  he  credited  before  his  debtor  had  acquired  any  in- 
terest in  that  property.  The  mortgage  creditor  credited 
exclusively  on  the  faith  of  that  property. 

Upon  the  whole,  I  think  that  the  mortgage  had  priority 
over  the  judgment  and  therefore  that  the  Court  below  was 
right  in  overruling  the  demurrer. 
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This  was  a  demurrer  to  a  bill  in  Chancery.  The  bill  al- 
lies that  on  the  29th  day  of  December^  1858,  Merrick 
Barnes  sold  and  conveyed  to  James  W.  Wade  ten  acres  of 
land,  a  part  of  lot  No.  S2S,  in  the  first  district  of  Dougherty 
county,  and  at  the  same  time  took  a  mortgage  from  Wade 
to  secure  the  purchase  money.  Wade  entered  into  possession 
and  occupied  the  land  for  eighteen  months.  He  then  left 
the  county  and  sent  word  to  Barnes,  he  not  having  paid 
him  for  the  land,  to  do  the  best  he  could  with  it  He 
sold  the  land  on  the  12th  day  of  August,  1854,  to  the  defen- 
dants in  error,  and  transferred  to  them  the  mortgage  taken 
from  Wade.  The  plaintiffs  in  error  obtained  a  jugment 
against  Wade  in  Baker  Superior  Court  in  1852,  on  which 
an  execution  was  issued  and  levied  on  the  land  as  Wade's 
property.  The  bill  prayed  that  the  sale  under  the  levy  might 
be  enjoined,  and  that  the  lien  of  the  vendor  might  be  en- 
forced against  the  judgment  creditors  of  Wade,  and  that  a 
mistake  in  the  drawing  of  the  original  notes  and  mortgage 
might  be  corrected. 

The  grounds  of  demurrer  are : 

1st  Want  of  equity  in  complainants  bill. 

2d.  That  the  bill  is  multifarious.    And, 

3d.  For  insufficiency  in  form,  and  want  of  proper  parties. 

The  Court  below  overruled  the  demurrer,  and  held  that 
the  vendor's  lien  existed  and  should  be  enforced  against  the 
judgment  creditors  of  Wade. 

This  Court  affirms  that  judgment  I  cannot  agree  with 
the  majority  of  the  Court  in  this  judgment,  and  now  proceed 
to  state  my  reasons  fer  dissenting  therefrom.  The  judgment 
of  Scott,  Carhart  &  Co.,  bound  the  land  the  moment  it  was 
conveyed  by  Barnes  to  Wade.  That  conveyance  vested  the 
legal  title  in  Wade  to  all  intents  and  purposes.  He  could 
have  maintained  ejectment  for  its  recovery  against  Barnes 
and  every  one  else.    Barnes  could  not  have  entered  upon 


416     SUPREME  COURT  OF  GEORGIA. 

■     I  ■-  i.ii.iiiiiiiii  i.iii.  I.  ii.iiia.  ■ 

Scott,  Carhart  6c  Co.  vs.  Warren  &  Spicer. 

him*  He  could  not  have  evicted  him  by  any  I^al  proceed* 
ing  whatever.  The  property  was  his,  and  he  had  the  deed, 
which  was  the  just  cause  of  possessing  that  which  was  his. 
But  it  is  said  that  Barnes  was  the  vendor  of  the  land  to 
Wade,  and  had,  what  is  technically  called,  the  vendor's  lien 
thereon  for  the  payment  of  the  purchase  money,  and  that 
he  was  entitled  to  enforce  it  in  a  Court  of  Equity.  Now,  I 
understand  the  vendor's  lien  to  be  a  natural  equity,  that  land 
sold  shall  stand  chained  for  the  payment  of  the  purchase 
money,  without  any  special  agreement  for  that  purpose,  and 
that  the  vendee  stands  seissed  in  trust,  a  secret  invisible  trust, 
evidenced  by  no  writing,  for  the  vendor  for  the  purchase 
money,  and  that  this  trust  can  be  known  to  the  vendor  and 
vendee  only  and  to  those  to  whom  it  may  be  communicated 
in  facts.  7  fFAeaton^s  Sep.  50-51.  Where  a  mortgage  is 
given,  the  vendor's  lien,  which  is  known  only  in  equity,  can 
no  longer  exist,  and  the  vendor  having  elected  to  take  a 
mortgage  is  confined  to  his  legal  lien  on  the  mortage. 
"  Expres9Ufnfacit  eessare  tacUumJ^ 

By  the  execution  of  the  deed  to  Wade,  the  legal  title  pass* 
ed  to  him,  and  the  property  of  course ;  and  by  the  statute,  all  the 
property  of  a  party  against  whom  a  verdict  shall  be  rendered, 
shall  be  bound  from  the  date  of  the  first  judgment  CobVs  Dig. 
494.  The  legal  lien  of  the  judgment  attached  upon  the  land  the 
moment  the  deed  was  executed  to  Wade,  and  before  the 
mortgage  could  possible  have  been  executed.  The  same  act 
did  not  vest  the  title  in  Wade  and  pass  it  out  of  him  as  a 
conduit,  as  in  the  case  of  a  fine.  The  act  of  conveying  the 
land  and  vesting  the  property  in  Wade,  was  the  act  of  Barnea 
The  act  of  reftonveying  it  and  giving  a  mortgage  on  the  land 
was  the  act  of  Wade,  and  could  have  had  no  effect,  if  the  pro- 
perty had  not  been  in  him  at  the  time.  But  a  mortgage  is 
not  the  absolute  conve3rance  of  the  estate, but,  as  in  this  case, 
it  is  a  conveyance  on  condition,  that  if  the  mortgagor  does 
not  pay  the  money  at  the  the  tim&  stipulated,  the  estate  shall 
then  become  f  bsolute  in  the  mortgagee. 
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At  the  time  of  the  execution  of  the  mortgage,  then,  the 
estate  did  not  pass  absolutely  out  of  the  mortgagor,  and  of 
course  did  not  vest  absolutely  in  the  mortgagee.  In  Eng- 
land and  in  some  of  the  States  of  the  Union,  when  the  con« 
dition  is  broken,  the  estate  is  so  absolutely  vested  in  the 
mortgagee  that  he  may  maintain  ejectment  and  recover  the 
premises.  That  is  not  the  case  here.  In  this  State,  a  mort- 
gage in  its  inception  is  nothing  more  than  a  security  for  the 
payment  df  money,  and  it  so  continues  to  be,  and  nothing 
more,  after  the  breach  of  the  condition. 

The  mortgage,  therefore,  creates  a  lien  only,  and  not  an 
estate,  and  the  mortgagee,  in  relation  to  the  mortgaged  pro* 
perty,  stands  on  the  same  footing  of  any  other  creditor.  He  is 
entitled  to  be  paid  according  to  the  date  of  his  lien.  His  lien 
takes  effect  from  the  date  of  his  mortgage ;  that  of  the  judg« 
ment  creditor  from  the  date  of  his  judgment 

But  it  is  said  that  it  would  be  inequitable  and  unjust, 
against  the  principles  o(^  natural  equity ^^  to  allow  the  credit- 
ors of  Wade  to  seize  and  sell  lands  purchased  by  him,  and 
for  which  he  has  never  paid,  to  the  exclusion  of  the  vendor. 
This  is  an  argument  to  be  addressed  to  the  Legislature  and 
not  to  the  Courts.  But  the  incaution  of  the  vendor  has 
brought  him  into  the  difficulty.  It  is  not  the  fault  of  the  law. 
He  made  the  land  the  property  of  Wade^  by  conveying  the 
title  to  him.  He  need  not  to  have  done  it  He  might  have 
retained  the  title  and  the  property  until  the  payment  of  the 
purchase  money.  He  might  have  given  a  bond  to  make  the 
title  on  the  payment  of  the  purchase  money.  Wade,  then, 
would  not  have  had  the  property  in  the  land.*  He  would 
not  have  had  an  equity  against  Barnes  to  have  demanded  a 
title,  until  every  dollar  of  the  purchase  money  was  paid ;  nor 
would  a  trust  have  been  raised  by  implication,  before  the 
payment  of  the  money,  in  Barnes  for  Wade's  benefit,  which 
would  have  authorized  the  creditors  of  the  latter  to  have 
levied  on  and  sold  it  These  arguments,  founded  in  the 
equity  of  a  case,  cannot  prevail  over  the  law.    There  can- 
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not  be  a  stronger  equity  than  that  which  exists  in  &TOir  of  a 
bona  fide  purchaser  of  property  from  a  debtor  against  whom 
a  judgment  exists,  for  which  he  pays  full  value,  withoot 
actual  notice  of  the  judgment;  and  yet  no  Court  of  Chancery, 
on  the  ground  of  such  equity  solely,  will  interpose  to  ^oin 
the  judgment  creditor  from  proceeding  against  that  property. 

But  it  is  said  that  the  title  did  not  remain  in  Wade  a  mo- 
ment, but  passed  immediately  out  of  him  back  to  the  vendor. 
The  groundlessness  of  this  position  is  shown  by  the  com- 
plainants' bill,  for  if  the  title  and  property  are  still  in  Barnes, 
whence  the  necessity  of  these  proceedings  ?  The  complain- 
ants' suit  has  no  foundation  if  the  property  be  not  in  Wade. 
If  it  is  not  Wade's  property,  the  plaintiffs  in  error  could  not 
succeed  at  law.  But  it  is  because  they  must  succeed  at  law, 
that  the  bill  is  filed  to  enforce  a  lien  upon  Wade's  property 
which,  it  is  insisted,  is  entitled  to  the  protection  of  a  Court 
of  Chancery  against  the  creditor's  judgment  The  principle 
contended  for  in  this  case  has  been  acted  on  and  recognized 
in  some  of  the  States  of  the  Union ;  so  far  as  it  has  been 
acted  on,  I  think  it  has  its  foundation  in  the  case  of  •SmeotU 
against  Catherich,  Cro,  Jac.  615,  and  a  case  cited  in  argu- 
ment by  counsel  in  that  ca^e.  In  that  case  the  husband  and 
wife  were  tenants  in  special  tail  They  had  issue  and  the 
wife  died.  Mathew  Amcotts,  the  husband,  made  a  deed  of 
feoffment  to  the  use  of  himself  for  life,  and  after,  for  the  use 
of  Alexander,  his  son  in  tail,  and  a  letter  of  attorney  to  make 
livery ;  before  livery,  he  married  again,  and  after  livery  was 
made  to  the  above  uses,  he  died.  The  tenants  endowed 
the  wife,  who^  took  defendant  to  husband.  Alexander,  the 
son,  entered  and  brought  trespass. 

The  question  was  upon  the  wife's  right  to  dower.  It  was 
held  that  she  was  not  dowable,  because  the  livery  did  not 
gain  the  husband  any  new  estate ;  that,  before  the  feoffment, 
he  was  not  seized  of  such  an  estate  of  inheritance  as  the  iasne 
of  the  second  wife  could  inherit;  and  the  feoffment  was  to 
himself  for  life,  and  after  to  the  use  of  his  son  Alexander  Ja 
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tall,  which  passed  the  estate,  eo  instanti^  out  him,  so  that  he ' 
had  no  seizin  of  which  the  wife  was  dowable. 

That  case  does  not  sustain  the  principle.  The  husband 
had  no  estate  of  inheritance  descendible  to  the  issue  of  the 
second  marriage. 

In  New  York,  the  opinion  of  the  Bench  was  by  no  means 
settled  in  support  of  the  principle  contended  for  in  this  case, 
and  the  Legislature  passed  an  act  to  give  the  preference  to 
mortgages,  given  to  secure  the  purchase  money  of  an  estate, 
over  judgments.     I  think  it  requires  Legislation  here  to  do  it 

Wade  purchased  the  land  and  receired  a  conveyance  for 
it  This  passed  the  title  to  him.  He  entered  into  possession 
of  the  land  and  occupied  it  for  eighteen  months.  He  gave 
to  his  vendor  a  mortgage,  at  the  time  he  received  the  convey- 
ance, on  the  same  prepiises,  to  secure  the  payment  of  the 
purchase  money.  This  did  not  revest  the  title  in  Barnes,  but 
only  gave  him  a  security.  This  security  was  a  lien  on  the 
land,  not  a  title  to  the  estate.  Wade  abandoned  possession 
of  the  land  after  eighteen  months  possession  of  it,  and  sent 
word  to  Barnes  to  do  the  best  he  could  with  the  lot  This 
message  did  not  revest  the  title  in  Barnes.  Barnes  sold  the 
land  to  the  complainant  and  made  no  conveyance.  He  sim- 
ply transferred  to  them  the  mortgage  taken  from  Wade.  All 
the  rights  they  acquired  by  the  purchase  and  transfer  of  the 
mortgage,  was  the  right  to  foreclose  the  mortgage ;  and  the 
foreclosure  would  not  vest  in^them  the  title.  The  land  must 
be  sold,  and  the  proceeds  of  the  sale  would  be  the  property 
of  Wade,  subject  to  the  mortgagee's  or  his  assignee's  right  to 
be  paid  the  amount  of  the  mortgage  debt  The  balance 
would  be  Wade's  absolutely.  The  report  of  the  Sheriff  to 
the  Court  would  be  that  he  had  so  much  money  in  his  hands, 
raised  oa  the  sale  of  the  defendant's  property.  The  rights  of 
contesting  creditors  to  the  fund  in  Court,  would,  under  our 
Statute,  depend  on  the  dates  of  their  respective  liens.  Against 
this  statute,  I  do  not  think  a  Court  of  Equity  can  relieve. 

But  if  this  was  a  case  of  a  vendor's  lien,  and  our  Statute 


Ingiam  dp  Scarboraogk  v».  LittJa< 

ii^igpoaed  no  impediment  the  case  in  Wbeaten^  aheady  1% 
ferred  to,  settles,  that  such  a- lien  cannot  b&  enforced  against 
cr0ditt>rs. 

I  ^ink,  therafose,  that  the  judgement  of  the  Court  below 
ought  to  be  leversed. 


No.  89. — ^Brtant  Ingram  and  Henrt  N.  Scarborough, 
plaintiffs  in  error,  vs.  William  G.  Little,  defendant  in 
error. 

[LJ  The  deienduitt  in  a  declarttion  signed  the  folk>wiDg  vordA  on  the  beck  o( 
thft  declaration : 

'*  We  acknowledge  due  and  legal  service  of  the  within  writ,  aad  waire  the  ae- 
cesHity  of  copy  of  it,  and  service  thereof  by  the  sheriff."  There  was  no  pro- 
oaia  to  the  declaration. 

H/idt  That  parol  evidence  was  admissible  to  show,  that  the  defendants  intend- 
ed to  include  process,  in  the  waiver,  and  left  out  the  word  process  by  nDiistake 
or  ignorance. 

p.]  On  the  question,  whether  process  was  waived  by  the  defendant  in  a  soil, 
the  clerk  is  a  competent  witness  for  the  plaintiff  in  the  suit. 

Action  to  recover  Lands  in  Crawford  Superior  Court 
Triad  before  Judge  Worrill,  at  October  Term,  ia56. 

Motion  to  vacate  and  set  aside  judgment 

This  was  an  action  brought  by  Little  against  Ingram  and 
Scarborough,  in  the  form  prescribed  by  the  Act  of  1847,  to 
recover  a  lot  of  land  in  Crawford  county,  and  mesne  profits. 
There  was  no  process  annexed  to  the  original  petition,  nor 
copy  petition  or  process  served. 

But  upon  the  petition  was  the  following  acknowledgi^elit 
of  service,  to-wit: 

'^  We  acknowledge  due  and  legal  service  of  tfie  w^bia 
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tiTfit,  and  waire  the  necessity  of  copy  and  service  thereof  by 

tiie  sheriff.    Jure  29th,  1849. 

H.  N.  SCARBOROUGH, 

BRYANT  INGRAM. 

By    T.  W.  MONTFORT,  Att'y." 

Defendants  pleaded  the  general  issue  and  the  statute  of 
limitations. 

The  jury  found  for  the  plaintiff,  the  land  and  six  hundred 
dollars  for  mesne  profits ;  and  at  the  March  Term,  1853, 
judgment  was  entered  up  against  the  defendants. 

At  the  same  Term  of  the  Court,  defendants  counsel  gave 
notice  to  plaintiff,  that  he  would,  as  soon  as  counsel  could  be 
heard,  move  the  Court  to  vacate  and  set  aside  said  judgment, 
on  the^grouuds : 

1st  Because  no  process  is  annexed  to  the  declaration  on 
which  the  judgment  is  founded  and  entered  up  in  this  casa 

2d.  Because  there  is  no  process  annexed  to  the  writ,  or 
waiver  of  process  by  defendants  or  either  of  them. 

On  the  hearing  of  the  motion,  the  counsel  for  Little  offer- 
ed the  testimony  of  Scarborough,  the  defendant  in  the  case. 
To  this  testimony  counsel  on  the  other  side  objected  on  the 
following  grounds: 

1st.  That  he  was  a  co-defendant  in  the  case. 

2i  That  he  was  a  party  to  the  record. 

dd.  That  the  testimony  was  as  to  the  contents  of  a  writing. 

4th.  That  the  interrogatories,  to  which  the  testimony  was 
in  answer,  were  leading. 

The  Court  sustained  the  objection,  so  far  as  to  rule  out  all 
of  the  testimony  except  the  following  parts :  ^  I  did  acknowl- 
edge service  of  a  writ  in  the  above  stated  case.  The  ac- 
knowledgment was  made  at  Knoxville,  I  think  it  was  in  the 
spring  of  1846.  The  acknowledgment  was  written  by  James 
J.  Ray.  I  supposed  that  it  was  legal  and  obviated  the  ne- 
c^sity  of  service  by  the  sheriff** 
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^I  made  the  acknowledgment,  because  I  had  no  interest 
in  the  suit,  and  supposed  it  would  relieve  me  from  service  by 
an  officer  of  Court,  I  had  no  defence  to  make,  and  intended 
to  waive  every  thing  which"  (could)  ^'  be  a  defence.*' 

The  counsel  for  Little  then  offered  the  testimony  of  James 
J.  Ray.  This  testimony  was  objected  to  by  the  counsel  on 
the  other  side,  on  the  following  grounds : 

1st  That  there  was  higher  evidence  of  who  was  clerk, 
than  the  statement  of  tjie  witness. 

2d  That  being  clerk,  the  witness  was  interested  in  the 
event  of  the  suit ;  that  if  the  suit  failed  for  want  of  a  pro- 
cess, the  clerk  would  be  liable  to  Little  in  damages. 

The  objection  was  overruled,  and  the  plaintiffs  in  error, 
excepted. 

The  testimony  was  as  follows :  ''  At  the  commencement 
of  the  suit,  I  was  clerk  of  the  Superior  Court  of  Crawford 
county.  Before  the  commencement  of  the  suit,  Ewell 
Webb,  one  of  the  defendant's,  in  anticipation  of  the  action, 
requested  me  that,  if  it  should  be  commenced,  I  would  let 
the  declaration  lie  in  my  office,  and  give  Mr.  Murdock  or 
himself  notice,  that  they  might  waive  every  thing  that  the 
law  allowed  them  to  do,  and  save  costs,  as  the  case  had  al- 
ready cost  them  a  great  deal  To  this  request  I  acceded, 
and  when  the  declaration  came  into  my  office,  I  gave  Mr. 
Murdock  notice,  who  with  Mr.  Hunter,  attorney  at  law;  came 
iiito  my  office,  and  after  looking  at  the  declaration.  Col.  Hun- 
ter, as  well  as  the  said  Murdock,  requested  me  to  do  nothing 
with  it  until  notice  could  be  given  to  Scarborough  and  In- 
gram, who  ^ould  waive  every  thing,  and  acknowledge  Mr- 
vice.  Afterwards  Henry  N.  Scarborough,  the  tenant  in  pes- 
aeasion,  called  to  acknowledge  service  and  desired  to  waive 
everything  that  the  Court  permitted.  I  wrote  the  adcniMH- 
ment  of  service  and  waiver,  and  it  was  my  iotenlkMi  ^  I 
dtooght  I  had  done)  to  wairve  everythiligi  to-wit  t 
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copy»  declaration^  copy  process  by  the  clerk,  and  service  by 
the  sheriff,  and  thought  that  the  ei\try  I  had  made  on  the 
declaration  effected  this,  until  my  attention  was  called  to  it 
upon  a  motion  being  made  to  vacate  the  judgment" 

The  counsel  for  Little  then  offered  the  testimony  of  T.  W. 
Montforty  and  to  that  testimony,  the  counsel  on  the  other  side 
objected,  on  the  following  grounds  : 

1st  That  the  witness  acquired  a  knowledge  of  the  facts  to 
which  his  testimony  related,  while  he  was  acting  as  attorney 
for  the  defendant's  (below,)  and  by  reason  of  the  relationship 
of  attorney  and  client 

2d.  That  the  ^  writ  itself"  was  the  highest  evidence  of 
the  character  of  the  acknowledgment  of  service  and  of  what 
the  witness  did. 

3d.  That  the  testimony  gave  the  contents  of  a  writing. 

4th.  That  the  testimony  was  in  answer  to  interrogatories 
that  were  leading. 

5th.  That  the  testimony  consisted  in  what  would,  if  ad- 
mitted as  testimony,  be  a  breach  of  professional  confidence. 

The  Court  overruled  the  objection  and  the  counsel  for  the 
plaintiflb  in  error  excepted. 

The  testimony — ^preceded  by  a  protest  on  the  part  of  the 
witness,  that  he  ought  not  to  be  compelled  to  testify  because, 
as  he  said,  all  the  knowledge  he  had  in  relation  to  the  case, 
was  ^  derived  from,  by  means  of,  and  during  the  time  he  was 
acting  as  the  attorney  of  said  defendants,"  whose  attorney 
he  still  was — ^was  as  follows :   , 

**I  did  acknowledge  service  for  Bryant  Ingram  in  the 
above  stated  case,  I  done  so  to  the  best  of  my  recollection, 
at  the  instance  and  request  of  said  Ingram."  ^  I  intended 
to  waive  every  thing  that  was  necessary  to  be  waived,  to  pie- 
vent  the  clerk  from  having  to  make  out  the  necessary  pro- 
cess and  writ,  and  having  the  same  served  by  the  sheriff  on 
Ingram."    ^I  did  not,  at  the  time  I  signed  said  waiver, 
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know  whether  the  waiver  of  original  process  was  embnt^ 
therein,  or  that  it  was  even  necessary  to  be  embraced.  I  do 
not  know  that  I  ever  read  said  waiver.  I  signed  it,  believ- 
ing it  all  right" 

After  ailment  on  the  motion,  the  Court  directed  the  clerk  to 
amend  the  acknowledgment  of  service  on  the  declaration,  by 
inserting  therein  the  waiver  of  '^original  process,"  and  then 
dismissed  the  motion.  To  all  of  which  the  plaintiffs  in  error 
excepted 

HimTBa  &  Bailbt,  for  plaintiffs  in  error. 

Hai.1.  &  Hii«L,  for  defendant  in  error. 

By  the  CaurL — ^Bsnnino,  J.  delivering  the  opinioB. 

Was  the  part  of  the  testimony  of  Scarborough  that  was 
admitted,  admissible  ? 

And  first :  Was  he  interested  on  the  side  of  the  paiigr  ex- 
amining him,  Little  ? 

He  was  interested  on  the  other  side.  It  would  have  bera 
to  his  interest,  that  the  motion  to  vacate  the  judgmeHtatu^ii^ 
prevail,  against  Atm,  among  others. 

l^esides  the  part  of  his  testimony  admitted^  h|ul  lelatioii 
ex.clusively  to  himself  and  his  acts,  and  not  to  his  co-paxaes, 
or  to  their  acts. 

W^  think  therefore,  that  under  the  Act  of  1854^  for  the 
admission  of  the  testimony  of  the  parties  in  suits,  witbia 
certain  limits,  the  part  of  the  testimopy  of  &Qijbo;eDagb  ad- 
mitted, was  admissible,  unless  it  was  in  itself  illegal  i|8  tes- 
timony. 

Was  it  in  itself  illegal  as  testimony  ? 

This.C9urt  had  to  hold  that  thie  testimoay  was l^^in 

Q^er  to  come  to  the  conclusion  to  which  it  did  come  in  tbl* 

.case,  ^hen  the  c^i?  was  Uust  before  the  Ckuirt    Tkia  CnQit 

thjgif  caioe  to  the  conclusion,  that  the  Court  below  c^t;rc4^ 
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not  CQUtinuing  the  case  to  enable  Little  to  obtain  this  veiy 
testimony  of  Scarborough's.  16.  Go.  195. 

The  aigument  has  now  a  second  time  been  uiged  that,  as 
by  the  Judiciary  Act  of  1799,  the  whole  proceeding  in  a  ease 
in  which  there  is  no  process,  is  void,  there  can  be  nothing 
that  will  prevent  this  proceeding  from  being  void ;  and  then9- 
fore,  that  no  evidence  can  be  admissible,  the  object  of  whioh 
is  to  prevent  the  proceeding  from  being  held  void.  And 
again  the  Court  must  withhold  its  assent  from  the  argument 

The  question  is  not  solely,  if  it  is  all,  on  the  Judiciary 
Act  of  1799 ;  it  is  mainly,  if  not  entireiy,  on  the  Act  of  1940, 
to  amend  the  Judiciary  Jict.  The  first  section  of  the  Act  of 
1840,  is  as  follows:  ^  That  whenever  a  defendant  or  defindr 
ants  to  any  suits  in  law  or  equity  in  this  Stale,  acknowledges 
service,  and  waives  process,  it  shall  not  be  neeessary  for  die 
clerk  to  attach  a  procesa"     Cobb's  Dig.  363. 

This  act  does  by  no  means  say  in  these  words,  that  if  par- 
ties intend  to  comply  with  it,  and  by  mistake  or  ignorance, 
iail  partly  to  do  so,  the  whole  proceeding  shall  be  void. 

And  the  Act  of  1813,  says,  ^^That  in  every  case  wheie 
there  is  a  good  and  legal  cause  of  action,  plainly  and  distinct- 
ly set  fcNTth  in  the  petition,  and  there  is  in  substance  a  copy 
served  on  the  defendant  or  defendants  or  left  at  their  most 
notorious  place  of  abode,  every  other  olgection  shall  be,  on 
EDOtion,  amended  without  delay  or  additional  costa"    Id. 

488. 

[L]  The  Court  adheres  to  the  assertion,  that  the  testimony 
wa3  legal^  and  therefore  holds  that  it  was  admissible. 

The  neoA  question  is,  was  the  testimony  of  Ray  the  ol^k, 
admissible? 

To  take  acknowledgment  of  service  must  be  within  the 
scope  of  the  duties  of  clerics  under  the  Act  of  I84a  And 
it  is  a  general  principle  that  agents  and  servants  are  oooipe*- 
tent  as  witnesses  to  testify  about  their  own  acts,  done  with- 
in tbd  scope  o£  their  employment,  even  though  they  may  be 
subject  to  liabilities  over,  unless  the  verdict  goes  for  the  par- 
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ty  calling  them.  1.  Cfreen.  Bv.  416.  The  rule  makes  no 
exception  of  public  agents. 

[8.]  We  think  therefore,  that  Ray  was  competent  as  a 
witness. 

The  ground  of  objection  to  this  witness's  testimony,  that 
there  was  higher  eridence  of  his  being  clerk  than  his  state- 
ment to  that  effect,  was  not  presented  in  the  argument 

Was  Montfort's  testimony  admissible  ? 

That  testimony  was  not  such  as  the  Act  of  1850,  ^To  r^ 
ulate  the  testimony  of  attorneys  at  law,"  could  affect  That 
act  applies  to  cases  to  occur  after  its  passaga  This  case  oc- 
cured '  before  its  passaga     Cobb's  Big.  280. 

Nor  was  it  such  as  ought  to  have  been  excluded  by  the 
rule  which  excludes  parol  evidence  that  is  to  operate  to  vary 
a  writing.  The  testimony  stands  in  this  respect  on  the  same 
footing  with  Scarborough's. 

The  ground  of  objection  to  it,  that  it  was  drawn  out  by 
leading  questions  was  not  insisted  on  in  the  argument ;  nor 
was  this  ground  of  objection  to  Scarborough's  evidence  urg- 
ed. 

Nor  was  the  testimony  such  as  ought  to  have  been  exclud- 
ed, under  the  rule  which  forbids  attorneys  at  law  to  divulge 
^  confidential  communications"  made  to  them  by  their  clients. 
The  testimony  disclosed  no  communication  that  was  entitled 
to  be  called  a  confidential  one. 

Was  the  evidence  sufficient  to  authorize  the  Court  to  ren- 
der the  judgment  which  it  did  render,  viz :  a  judgment,  fini, 
oidfffing  the  clerk  to  amend  the  acknowledgment  of  serviee 
by  inserting  in  that  acknowledgment,  a  waiver  of  process,  and 
secondly,  dismissing  the  motion  ? 

We  think  so  clearly ;— especially  as  we  must  take  into  tf^a 
aocount,  the  course  and  history  of  the  case. 

Judgment  affiimed. 
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Na  90. — ^Wbc  B.  Park£r,  plaintiff  iu  error,  ns.  Spbitgbb 

RiLBT,  d^endant  in  error, 

£1.]  If  complainant  in  equity  goes  to  trial  on  bill  and  answer,  and  the  answer 
does  not  support  the  allegations  in  his  bill,  he  has  no  proof  and  cannot  hare 
a  deeree. 

p.]  A  compromise,  when  made  AjH  and  complete,  puts  an  end  to  the  subject 
matter  of  controversy,  and  the  parties  remedy  is  on  the  contract  of  compro- 
mise. 

In  Equity,  in  Bibb  Superior  Court.  Tried  before  Judge 
Ai-LEiTy  November  Term,  1856. 

Spencer  Riley  filed  his  bill  on  the  equity  side  of  Bibb  Su- 
perior Court,  against  William  B.  Parker,  for  iniunction,  relief 
and  specific  performance. 

The  bill  alleges,  in  substance,  that  Riley  was  em- 
ployed in  the  year  1842,  by  Parker,  as  agent  to  pur- 
chase grants  fi-om  the  State  to  reverted  lots.  That  among 
others  he  obtained  a  grant  for  lot  No.  137,  in  the  11th 
district  of  Irwin  County,  now  Lowndes,  containing  490 
acres.  That  subsequently  Parker  becoming  dissatisfied 
about  the  title  to  this  lot,  insisted  upon  Riley's  paying  him 
the  value  of  it  and  taking  it,  which  Riley  agreed  to  do,  esti- 
mating the  lot  at  0490  00.  That  Riley  being  at  the  same 
time  indebted  to  Parker  on  other  accounts,  the  sum  of 
0410  00,  gave  his  note  for  0900  00,  and  executed  a  mortgage 
on  his  house  and  lot  in  Vineville,  to  secure  its  payment ;  and 
left  the  titles  to  said  lot  in  Irwin,  in  the  hands  of  Parker. 
That  Parker  has  foreclosed  his  mortgage  and  sold  the  Vine- 
ville premises,  for  0382  1 9,  over  and  above  the  cost,  and  has 
also  recovered  a  general  judgment  at  law  upon  said  note, 
which  he  is  proceeding  to  enforce  against  other  property  of 
complainant ;  and  refuses  to  carry  out  the  agreement  and  to 
convey  to  Riley  the  lot  of  land  in  Irwin,  or  to  give  him  credit 
on  said  judgment  for  its  value. 

The  defendant  filed  his  answer,  admitting  that  Riley  was 
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onployed  by  him  to  grant  leverted  lots  in  1848,  and  dial  he 
seeufad  a  large  number,  and  am<mgBt  the  rest  was  N<ft.  137, 
in  Irwin  (Tounty*  That,  aoflie  yeanr  afterwards,  he  disoor- 
ered  that  Riley  had  been  foiging  and  manufacturing  titles 
and  papers  to  suit  his  own  purposes  and  convenience,  and 
that  many  of  the  grants  which  he  had  returned  to  him  were 
forged — ^that  he  changed  Riley  with  this  crime  and  firaud, 
who,  at  last,  confessed  his  guilt,  and  agreed  to  compensate 
defendant  for  the  loss  he  might  sustain  on  his  foiled  and  de- 
fectiTe  titles ;  and  upon  coming  to  an  adjustment  and  settle- 
ment of  this  matter,  Riley  agreed  to  pay  defendant  the  sum 
of  #2,100  00,  as  follows :  01,200  00  in  lands  which  he  would 
torn  over  to  defendant,  and  give  his  note  for  the  balance. 
And  thus  the  j|900  00  note  was  given  by  Riley  to  defendant, 
and  upon  no  other  consideration.  That  in  gathering  up  the 
titles  and  papers,  at  the  close  of  this  settlement,  Riley  got  the 
grant  to  one  of  the  lots  which  was  turned  over  to  defendant, 
lying  in  the  County  of  Twi^[s,  and  which  he  refused  after- 
wards to  surrender,  but  said  he  had  sold  it  The  lot  in  Ir- 
win was  one  which  Riley  admitted  was  a  foi^ery,  but  aAer- 
wards,  upon  application  and  examination  at  the  land  office 
in  Milledgeville,  it  turned  out  to  be  genuine,  and  defendant 
has  since  sold  it  for  about  #300  00 ;  but  four  of  the  grants 
last  received  from  Riley  have  proved  to  be  forgeries,  by 
which  defendant  has  sustained  heavy  losses;  besides  the 
Twiggs  County  lot,  to  which  he  was  justly  entitled^  aad 
which  of  itself,  is  worth  more  than  the  Irwin  lot  Oefend- 
ant  admits  the  foreclosure  of  his  mortgage  and  sale  of  tfie 
prenuses,  and  that  there  was  received  from  the  pkoceedsand 
applied  to  his  demand,  the  sum  of  #362  19.  Headmils 
that  he  has  obtained  a  general  judgment  on  the  note,  and 
that  he  is  foirly  entitled  to  the  whole  amount  dae  thereoBi 
lees  the  sum  of  #582  19,  received  from  the  mortgage  sala 

The  case  was  heard  upon  bill  and  answer;  and  the  jury 
found  aod  decreed  that  the  fifa  otPmket  against  Rikf  be 
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credited  with  the  sum  of  four  hundred  and  ninety  dollars, 
atidf  th«t  Parkw  hare  leave  to  proceed  with  said  ^  yb 'for  thv 
balanoe  due  thereon,  after  making  such  credit. 

The  defendant,  Parker,  moved  for  a  new  trial  on  the 
grounds  that  the  verdict  was  contrary  to  law  and  equity,  and 
evidence,  and  against  the  chaise  of  the  Court ;  and  because 
the  Court  refused  to  charge,  as  requested,  that,  if  Parker  lost 
by  Riley's  fraud  and  faithlessness  in  buying  reverted  lots, 
several  thousand  dollars,  over  and  above  the  |I2,100  00,  al- 
ledged  to  have  been  received  by  him  from  Riley,  then  com- 
plainant has  no  equity,  and  cannot  recover  unless  he  first 
repairs  these  losses ;  and  neither  is  he  protected  from  doing 
this  by  any  compromise  that  was  made  unless  he  faithfully 
performed  his  part  thereof 

After  argument,  the  motion  for  new  trial  was  refused  by 
the  Court,  and  thereupon  defendant's  counsel  excepted. 

Lanier  &  Anderson,  for  plaintiff  in  error. 

Stubbs,  Hill  &  Tract,  for  defendant  in  error. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

[1.]  It  was  stated  in  the  argument  that  this  cause  went  to 
trial  on  the  bill  and  answer.  The  record  shews  that  there 
was  a  repUcation,  but  it  does  not  appear  that  it  was  read  or 
relied  on,  to  put  in  issue  the  statements  of  the  answer.  But 
it  matters  tittle,  in  this  case,  as  the  case  made  by  complain- 
ants bill  waft  not  supported  by  the  answer,  and  the  plaintiff 
had  no  other  proof 

The  defendant's  answer  denied,  in  totOj  the  agreement 
set  forth  by  complainant  There  could  be  no  decree  for  com- 
plainant without  proof,  and  he  had  none.  Legh  vs.  Haver- 
fields  5  Vesey  Jr.  Rep.  452. 

[2.]  The  counsel  for  plaintiff  in  error,  in  argument,  com- 
plain that  the  Court  did  not  give  his  request  in  chai^  to  the 
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juiyi  mmMbA  in  the  molioii  fot  a  dmf  trial,  and  that  he  m- 
sigi^  no  raaaon  for  this  onuasuit)*  Hie  eoansel  have  a»* 
signed  no.  reason  why  the  Court  should  hare  giren  the 
chaige  as  requested,  and  we  can  discover  none  why  he 
should  have  given  it  The  contract  of  compromise,  as  fisa-  as 
we  understand  it,  was  a  complete  contract,  and  we  know  of 
no  rale  of  law  which  places  it  in  the  ))ower  of  either  party  to 
a  osimpiomise,  to  disregard  it,  if  it  was  full  and  final  between 
the  pfluties,  as  to  the  subject  matter  of  controversy. 

We  reverse  the  judgment  of  the  Court  below,  on  the 
gnmnd  that  there  was  no  evidence  to  authorize  the  decree 
of  the  jury.    A  new  trial  must,  therefore,  be  ordered. 

Judgment  rev^fsed 


No.  91. — ^Strohkckkr  and  Baldwin,  plaintiffs  in  error,  tw. 
Moses  D.  Barnes,  defendant  in  error. 

Where  premises  are  let  aod  certain  repairs  are  to  be  done  by  the  landlord  before 
the  tenant  takes  possession,  it  is  a  condition  precedent,  which  must  be  pai^ 
formed,  otherwise  no  rent  is  recoverable  if  the  occupation  is  abandoned  for 
want  of  these  repairs ;  and  the  fact  that  the  tenant  went  into  posseeaion  it- 
fin  the  day  stipvlated,  is  no  waiver  of  the  repairs  as  a  condition  precedent. 

Assumpsit  for  Rent,  in  Bibb  Superior  Court  Tried  be- 
fore Judge  Allen,  November  Term,  1856.  « 

This  was  an  action  for  the  recovery  of  rent,  brought  by 
Edward  L.  Strohecker,  and  Robert  F.  Baldwin  as  executor 
of  Joseph  A.  White,  against  Moses  D.  Barnes. 

The  facts  of  the  case  are  these :  Sometime  prior  to  the 
first  of  October,  1852,  Strohecker  and  White,  (who  has  since 
died  and  Baldwin  is  his  executor,)  rented  to  defendant  a 
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houfe  ill  the  citjr  of  Maooti  to  be  oceapiod  as  a  dwelling, 
from  let  of  Ootober,  1852,  to  let  October,  1853,  for  the  eiim 
of  idOOy  to  be  piud  in  quarterly  inetaimente ;  and  Strohecker 
and  White  agreed  to  do  certain  repairs  to  the  house  and 
fencing.  The  defendant  irent  into  the  house  on  the  9th  day 
of  October,  and  found  some  workmen  at  work  on  the 
premiaes ;  but  the  repairs  not  being  finished,  he  abandoned 
the  house  on  the  12th  and  gave  plaintifiis  notice  that  he  had 
quit,  in  consequence  of  the  repairs  not  having  been  done 
according  to  contract  The  defendant  admitted  that  prior  to 
moving  into  the  house,  he  had  agreed  with  plaintifis  to  ex* 
tend  the  time  of  completing  the  repairs  to  the  loth  of  Octo- 
ber, and  if  done  by  that  time  it  would  be  satisfactory  to  him. 

Plaintiflb*  counsel  requested  the  presiding  Judge,  to  charge 
the  jury. 

1st  That  if  they  believed  from  the  evidence  that  defend- 
ant went  out  of  and  abandoned  the  house,  he  thereby  dis- 
pensed with  plaintifis  doing  any  further  repairs ;  and  their 
fiiilure  to  comply  with  any  contract  made  with  a  subse- 
quent tenant  about  the  repairs,  had  nothing  to  do  with  this 
case. 

The  Court  refused  to  charge  the  first  part  of  this  request, 
but  charged  the  latter  part  to  be  the  law. 

2d.  That  if  they  fouud  that  Barnes  went  in  on  the  9th, 
under  a  new  agreement,  extending  the  time  from  the  Ist  to 
the  10th  of  October,  knowing  that  certain  repairs  were  not 
done,  he  was  thereby  bound  to  allow  a  reasonable  time  from 
that  period  to  finish  said  repairs. 

This  the  Court  refused  to  charge. 

3d.  That  if  the  jury  believe  from  the  evidence,  that  Barnes, 
both  before  and  after  the  1st  of  October,  offered  to  exchange 
said  house  for  another,  and  while  in  said  house,  offered  to 
rent  or  sub-let  it,  he  thereby  waived  the  remaining  repairs 
as  a  condition,  or  was  bound  to  allow  reasonable  time  from 
his  going  in  for  finishing  the  repairs 

Which  charge  the  Court  refused  to  give. 
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But  chaiged,  that  def^idants'  oftring  to  sub-let  before  or 
while  in  possession  of  the  premisas,  did  Bf>C  telieve  plaintifEi 
fnm  their  obligation  to  repair  within  a  reasonable  time. 

Defendant's  counsel  requested  the  Court  to  charge : 

Ist  That  if,  when  defendant  rented  the  house,  pbuntifi 
agreed  to  repair  the  premises  by  the  1st  of  October,  afterwarfs 
extended  to  the  10th,  and  the  repairs  agreed  on  were  not 
done  by  the  10th,  they  must  find  for  the  defendant. 

2d.  That  if  plaintiffs  agreed  to  do  the  repairs  by  the  ICth 
of  October,  and  they  were  not  completed  by  that  time,  they 
cannot  recorer ;  especially  if  plaintiflb  did  not  make  the  re- 
pairs at  all 

3d  The  fact  of  defendant's  going  into  the  house  on  the 
9tb,  and  remaining  there  until  the  I2th  of  October,  was  no 
waiver  of  the  repairs  being  done  in  a  reasonable  time ;  and 
if  said  repairs  were  not  so  done,  they  must  find  for  defend- 
ant ;  and  especially  if  plaintifb  did  not  finish  the  repairs  at 
all  during  the  year. 

4th.  It  was  the  duty  of  {riaintiflb  to  do  the  repairs,  wheth- 
er defendant  remained  in  the  house  or  not,  and  if  they  did 
not  do  it,  they  cannot  recover. 

Which  four  charges  the  Court  gave  as  requested  by  de- 
fendant, and  to  which,  and  to  the  refusal  to  charge  as  reques- 
ted, plaintifi^s  counsel  excepted. 

The  jury  found  for  the  defendant 

KuTHXBFOBD,  for  plaiutifSs  in  error. 

Lanier  &  Anderson,  for  defendant  in  error. 

Bjf  the  Court, — LtmrKiN,  J.  delivering  the  opinion. 

When  this  case  was  before  the  Court,  February,  1855,  (17. 
Go,  Hep.  340,)  we  held,  that  construing  the  contract  to  mean 
that  the  tenant  was  to  get  possession  tifie  ist  of  October,  and 
that  the  repairs  was  a  condition  precedent,  stffl  hitf  gtAtig  ih- 
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to  the'hcmse  aiker  that  time  might  be  considered  as  a  waiver 
of  the  repairs  before  that  time,  but  that  it  did  not  dispense 
with  the  making  them  within  a  reasonable  time  thereafter. 

The  new  testimony  is,  that  Barnes  agreed  that  the  repairs 
might  be  done  by  the  lOth  of  the  month,  and  it  is  now  insis- 
ted, that  inasmuch  as  he  went  into  possession  before  the 
time  stipulated,  that  it  is  a  waiver  of  the  repairs  ahogether, 
as  a  condition  precedent,  and  that  he  is  bound  for  the  rent, 
and  the  landlord  is  liable  only  for  damages.  We  ask,  how 
does  the  occupation  btfort  the  time  amount  to  a  waiver? 
We  do  not  feel  the  force  of  this  position.  He  went  in  sup- 
posing the  last  agreement  would  be  executed.  He  found  six 
hands  at  work  on  Saturday  the  9th.  On  Monday  one  only 
came  back,  and  he  did  but  little ;  and  on  Tuesday,  Barnes 
left.  He  waited  till  the  22d,  allowing  the  full  period  claim- 
ed to  be  sufficient  to  complete  the  repairs,  and  nothing  being 
done,  he  served  a  written  notice  on  the  landlord,  of  his  aban- 
donment of  the  contract  The  new  testimony,  in  the  opin- 
ion of  this  Court,  weakens  rather  than  strengthens  the  orig- 
inal defenca    Certainly  it  does  not  help  it 

Judgment  affirmed. 


No.  92. — ^Ai^LEN  B.  DmTMMOND,  and  others,  plaintiffs  in  er- 
ror, vs.  Robert  S.  Hahdaway,  defendant  in  error. 

The  l^irs  of  D.  filed  a  bill  against  H.  alledging  that  H.  was  indebted  to  D.  at  the 
time  of  his  death,  and  that  D.  left  no  creditors,  anc^  praying  for  an  account  of 
the  debt.  H.  demurred  to  the  bill,  insisting  that  if  liable  at  all,  he  was  'liable 
only  to  an  administratory  of  D. 

Heid,  That  this  was  not  a  sufficient  ground  of  demurrer. 

In  Equity,  in  Muscogee  Superior  Court     Decision  upon 
demurrer,  by  Judge  Worhill,  May  Term,  1856. 
VOL.  XXI.    28 
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The  bill  in  this  case  was  filed  by  Allen  B.  Drummond  and 
others,  heirs  at  law  of  Robert  Drummond  an  idiot,  late  of 
the  county  of  Russell  and  State  of  Alabama,  deceased, 
against  Robert  S.  Hardaway  of  the  county  of  Muscogee  and 
State  of  Georgia. 

The  bill  alleges  that  in  the  year  1816,  John  Drummond  of 
Brunswick  county,  Virginia,  the  father  of  said  idiot,  died  in- 
testate, learing  a  large  estate,  to  a  share  or  portion  of  which 
said  idiot  was  entitled.  That  one  George  Hardaway^  the 
brother  of  defendant,  administered  on  the  estate  of  the  said 
John  Drummond,  and  gave  bond  as  administrator  in  the 
sum  of  two  hundred  thousand  dollars  for  the  faithful  dis- 
charge of  his  duties,  and  to  which  bond  defendant  Robert 
S.  Hardaway,  was  a  security.  That  suit  was  subsequently 
instituted  in  behalf  of  said  idiot,  in  Brunswick  county,  Vir- 
ginia, against  the  administrator  and  his  securities,  and  a 
judgment  had  in  1827,  for  about  |[2,100,  besides  interest; 
and  after  the  rendition  of  said  judgment,  the  said  George 
Hardaway  removed  from  Virginia  to  Morgan  county,  Geor- 
gia, where  he  died  intestate,  in  the  year  1828,  and  adminis- 
tration of  his  estate  was  granted  to  his  brother  Robert  S. 
Hardaway  the  defendant 

That  the  said  idiot  was  covertly,  and  in  collusion  with 
George  and  Robert  S.  Hardaway  about  1827,  removed  from 
Virginia  to  Morgan  county,  by  a  younger  brother,  fVilUam 
F.  Drummond — that  said  William  F.  who  was  young,  dissi- 
pated and  irresponsible,  was  appointed  guardian  of  the  said 
idiot  by  the  Inferior  Court  of  Morgan  county,  and  the  said 
Robert  S.  became  his  security.  This  appointment  was  made 
in  1828.  That  after  William  F.  Drummond's  appointment  as 
guardian  of  his  idiot  brother,  he  was  induced  by  said  Robert 
S.  Hardaway,  to  execute  to  him  a  receipt  for  the  judgment 
recovered  against  him  and  his  brother  George,  in  favor  of 
said  idiot  in  Virginia,  without  consideration  or  any  money 
being  actually  paid,  but  fraudulently  and  collusively;  and 
for  which  judgment  said  Robert  S.  was  bound,  both  as  the 
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security  to  said  George  Hardaway  and  as  the  security  of  the 
said  William  F.  Drummond. 

The  bill  further  aHeges,  that  the- said  Robert  S.,  after  thus 
procuring  the  appointment  of  said  William  F.  Drummond, 
and  procuring  from  him  the  receipt  as  aforesaid,  in  the  year 
1829,  applied  to  the  Court  of  Ordinary  of  Morgan  county-— 
and  representing  that  said  William  F.  Drummond,  guardian^ 
was  wasting  the  estate  of  the  idiot,  and  desiring  to  be  releas- 
ed from  his  suretyship — he  was  appointed  guardian  in  the 
place  of  said  William  F.,  and  was  thus  entitled  to  receive 
the  whole  estate  of  said  idiot;  but  of  what  it  consisted  or  of 
what  nature  or  amount,  complainants  do  not  know,  except 
the  judgment  for  02,100,  before  mentioned 

Said  idiot  died  in  the  year  1849,  in  the  State  of  Alabama, 
and  complainants  are  his  heirs  at  law ;  that  after  the  death 
of  said  idiot,  William  A.  Hardaway,  the  son  of  defendant — 
and  under  his  control  and  influence — administered  on  his  es- 
tate in  Russell  county,  Alabama ;  and  this  was  done  lor  the 
purpose  of  preventing  others  from  administering,  who  might 
call  said  defendant  to  account ;  that  said  William  A.  having 
administered  at  the  instance  of  his  father,  has  taken  no  steps 
to  bring  him  to  an  account,  but  he  still  holds  possession  of 
and  retains  the  estate  of  said  idiot  in  his  hands ;  that  there 
are  no  debts  against  said  estate,  and  that  William  A.  Harda- 
way has  removed  beyond  the  jurisdiction  of  the  Court,  and 
resides  in  the  State  of  Alabama. 

The  bill  prays  for  an  account  against  said  Robert  S.  Har- 
daway, and  that  he  be  decreed  to  pay  over  to  complainants 
the  amount  in  his  hands  belonging  to  the  estate  of  said  idiot, 
and  the  amount  which  he  is  bound  and  liable  for  in  his 
character  as  surety  to  the  administrator  of  the  idiot's  deceas- 
ed father ;  as  co-defendant  in  the  judgments  rendered  in 
Vii^inia ;  as  security  to  William  F.  Drummond,while  guar- 
dian of  said  idiot ;  and  as  the  guardian  himself  of  said  idiot, 
and  having  his  estate  in  hand  at  his  death. 

The  defendant  met  the  bill  with  a  demurrer. 


436     SUPREME  COURT  OF  GEORGIA. 


Drummond  vs.  Hardaway. 


1st  For  want  of  Equity. 

2<L  That  the  legal  representative  of  said  deceased  idiot, 
•and  not  his  heirs  at  law  ^lone  have  the  right  to  call  for  an 
account  against  defendant 

3d  That  the  bill  is  multifarious. 

The  defendant  further  pleaded,  that  the  said  Robert  Drum* 
mond,  idiot,  removed  to  the  State  of  Alabama,  and  county  of 
Russell,  where,  on  the  13th  of  March,  1849,  William  A.  Har- 
daway was  appointed  his  guardian,  the  defendant  being  un- 
willing longer  to  act,  and  that  he  had  accounted  with  said 
William  A.  as  guardian  for  all  the  estate  of  said  idiot,  and 
paid  him  over  the  same,  being  the  sum  of  21,392  65,  and 
took  his  receipt  therefor ;  that  afterwards  the  said  idiot  de- 
parted this  life  in  the  State  of  Alabama,  and  William  A 
Hardaway  was  appointed  administrator.  And  this  the  de- 
fendant pleads  to  complainant's  bill,  and  asks  the  judgment 
of  the  Court,  whether  he  shall  be  compelled  to  make  further 
answer  thereto. 

The  cause  was  heard  upon  the  demurrer.  Judge  Worrill, 
after  argument,  sustained  the  same,  and  ordered  com- 
plainants bill  to  be  dismissed ;  and  thereupon  complainants 
excepted  and  assign  error. 

Hikes  Holt,  for  plaintiff  in  error. 

DorGHEHTT,  and  Jas.  Johnson,  for  defendant  in  error. 

By  the  Court. — Bennino  J.  delivering  the  opinion. 

^n  who  are  heirs  of  the  deceased  Robert  Drummond,  are 
parties  to  the  bill,  and  parties  plaintiffs.  It  may  be  inferred 
therefore,  that  none  of  the  heirs  of  the  said  Robert,  wishes 
for  an  administration  to  be  had  on  the  said  Robert's  estate, 
or  is  opposed  to  the  heirs  winding  up  the  estate  for  tfiem- 
aelves. 

There  were  no  creditors  of  the  deceased  at  the  time  of  his 
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death,  and  consequently,  there  can  be  no  person  who,  a& 
creditor,  might  be  opposed  to  the  heirs  doing  this. 

Robert  S.  Hardaway,  the  defendant  in  the  bill,  was  in-^ 
debted  to  the  deceased  at  the  time  of  the  death  of  the  latter^ 
on  divers  accounts.  • 

These  are  the  leading  parts  of  the  bill,  generalized. 

And  upon  them  the  question  is,  whether  Hardaway,  the 
debtor  of  the  intestate,  can  be  sued  in  equity  for  an  account 
of  the  debt,  by  the  heirs,  or  only  by  an  administrator. 

As  there  were  no  creditors,  the  equitable  title  to  what  Har-^ 
daway  the  debtor  owed,  vested  completely  and  exclusively  in 
the  heirs. 

And  it  is  a  general  principle,  tliat  a  perfect  equitable  title 
is  sufficient  to  support  a  suit  in  equity.  Suits  in  equity  upoii 
such  a  title,  and  in  cases  not  unlike  the  present,  have  been 
frequently  upheld  by  this  Court 

As,  in  the  case  of  Jonekin  vs.  Holland,  7.  Go.  Rep.  590. 

In  that  case,  a  tenant  of  land  had  a  complete  right  to  the 
land  under  the  statute  of  limitations,  as  against  the  heirs  of 
the  person  in  whom  was  the  adverse  title,  but  not  as  against 
the  administrator  of  that  person.  But  the  heirs  were  all  of 
age,  and  there  were  no  creditors  of  the  deceased  person.  The 
heirs  therefore,  had  the  complete  and  exclusive  equitable  ti- 
tle to  the  land;  and  consequently  a  recovery  of  it  by  the  ad- 
ministrator, would  have  been  a  recovery  to  their  sole  use. 
This  Court  held,  that  the  tenant  might  in  equity  enjoin  a 
suit  for  the  land  by  the  administrator.  And  this  was  hold- 
ing, that  the  tenant  might  set  up  m  his  defence,  the  equitable 
title  of  the  heirs,  and  the  bar  to  that  title,  to  defeat  the  legal 
title  of  the  administrator. 

And,  as  in  the  cases  of  Josey  and  others,  vs.  Jludu^,  1 3. 
Go.  Rqfi*  483-4.  Smith,  adm^r  vs.  Oentry,  16.  Oa.  Sy9.  31. 
Lyon  vs.  Howard,  and  others.  Id.  481.  Shorter  and  others^ 
vs.  Hargraves,  1 1.  Oa.  Rep.  658. 

The  last  case  is,  indeed  a  precedent  for  the  present  one. 
In  that  case,  the  bill  was  filed  by  the  heirs  of  E.  S.  Shortsr 
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against  Hargraves,  as  the  administrator  of  Jas.  H.  Shorter, 
who  had  been  an  administrator  of  E.  S.  Shorter,  for  an  ac- 
count of  the  liabilities  of  Jas.  H.  Shorter  as  such  adminis- 
trator of  E.  S.  Shorter.  Hargraves  insisted,  that  he  was  lia- 
bl^to  account  for  those  liabilities,  only  to  an  administrator 
of  E.  S.  Shorter. 

But  this  Court  held,  that  he  was  liable  to  account  to  the 
heirs  of  E.  S.  Shorter,  and  therefore  it  sustained  the  bill. 

Nor  was  there  in  the  bill  in  that  case,  even  any  allegation, 
that  there  were  no  creditors  of  E.  S.  Shorter. 

Indeed,  a  perfect  equity  has  been  held  by  this  Court,  to  be 
a  title  that  may  be  asserted  even  at  law.  Pitta  vs.  BuUard. 
3.  Kelly  17. 

We  think  therefore,  that  the  heirs  of  Robert  Drummond 
had  the  right  to  bring  this  bill 

And  if  they  had,  there  was  equity  in  the  bill,  as  it  was  not 
multiffifrious. 

Every  part  of  this  bill  is  connected  with  some  other  part 

But  we  think,  that  Wm.  F.  Drummond  ought  to  be  a  par- 
ty or  that  some  excuse  should  be  given  for  not  making  him 
a  party. 

The  settlement  between  him  and  Hardaway  is  attacked. 
He  therefore  is  at  least  a  proper  party  to  the  suit 

However,  considering  his  entire  relation  to  the  case,  I  can- 
not myself  regard  him  as  a  necessary  party  to  the  suit 

The  conclusion  of  the  Court  therefore  is,  that  the  Court 
below  should  not  have  sustained  the  demurrer. 


Judgment  rerersed 
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No.  93. — Paul  J.  Semmes,  and  others,  plaintifis  in  error,  99, 
Raphaei.  J.  Mosfis,  and  others,  defendants  in  error. 

A  Deed  of  Trust  being  taken  on  a  variety  of  property,  to  secure  the  payment 
of  a  bond  debt^  and  a  portion  thereof  having  been  sold  to  satisfy  a  judgment 
at  law,  under  notice  at  the  time,  that  it  was  sold  lubject  to  the  trust  lien ; 
and  the  Trustee  having  proceeded  afterwards  to  resell  the  property  so  pur- 
chased, without  exhausting  iir»t  that  which  remained  undisposed  of  in  the 
hands  of  the  debtor: 

&U,  1.  That  the  whole  of  the  property  included  in  the  Trust  Deed  is  to  be 
regarded  as  subject  to  the  amount  of  money  due  upon  the  bond  ddbt  2. 
That  if  the  property  sold  brought  what  it  was  fairly  worth,  then  it  should  not 
be  disturbed  until  the  balance  of  the  property  embraced  in  the  Trust  Deed 
be  sold.  3.  Then  should  there  still  be  a  deficiency,  the  property  first  sold 
must  make  up  the  diiference.  4.  If  the  property  aold  would,  at  its  fair 
worth,  to  be  ascertained  at  the  time  of  sale,  in  addition  to  what  has  already 
been  paid  for  it,  extinguish  the  bond  debt,  then  it  shall  bear  the  whole  bur- 
then of  discharging  that  indebtedness.  5.  If  however,  at  its  fair  worth,  It 
wonld  fall  short  of  satisfying  the  outstanding  incumbrance,  then  the  property 
unsold  should  contribute  its  pro-rata  proportion  of  said  lien.  4 

In  Equity,  in  Muscogee  Superior  Court.  Before  Judge 
WoBRiix,  at  Chambers,  2d  January,  1857. 

Motion  to  dissolve  injunction  upon  the  coming  in  of  the 
answer. 

This  bill  was  filed  by  Paul  J.  Semmes,  George  W.  Winter, 
Seaborn  Jones,  John  L.  Mustian,  Richard  Patten,  and  James 
W.  Warren,  against  the  Coweta  Falls  Manufacturing  Compa- 
ny, and  Raphael  J.  Moses,  William  A.  Redd,  and  Henry  H. 
Epping,  Trustees,  to  enjoin  and  restrain  said  Trustees  from 
selling  certain  property. 

The  bill  alleges,  that  said  Company  on '-  day  of  May, 

1852,  executed  a  certain  deed  of  Trust,  to  said  Moses,  Redd^ 
and  Epping,  by  which  it  conveyed  to  theni  as  Trustees  for 
securing  the  payment  of  certain  bonds  mentioned  in  said 
deed,  a  certain  lot  in  the  city  of  Columbus,  known  as  lot 
No.  1,  in  the  Water  Lot  Company  survey,  with  the  improve- 
ments  thereon ;  and  lot  No.  191,  in  the  plan  of  said  city,  with 
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the  improvements  on  the  same,  and  a  large  quantity  of  ma- 
ehinerjr  and  toola 

The  bill  farther  states  that  the  bonds  made  by  said  com- 
pany and  now  remaining  due,  amount  to  about  $lOfiO0, 
besides  interest 

T)iat  Parish  t)arter  recovered  judgment  against  said  com* 
pany  for  the  sum  of  |I4,834  99  principal,  |I643  99  intei^t ; 
and  on  the  ^d  July  1855,  execution  was  issued  oi^saidju^ig* 
ment  and  levifsd  on  the  property  contained  in  said  Tniet 
Deed.  At  the  sale  by  the  sheriff  on  the  1st  Tuesday  in  No* 
vember,  1855,  lot  No.  1,  was  sold  and  bid  off  by  complain- 
ants fpr  the  si^m  of  eight  thousand  six  hundred  doUan. 

That  this  amount  being  more  than  sufficient  to  satisfy  Car- 
ter's execution,  no[||other  property  was  sold  by  the  Sheriff 
That  at  the  sale,  public  notice  was  given  of  the  Deed  c{ 
TiDst  and  the  bonds,  and  that  the  property  levied  on  was 
sold  subject  to  the  sama 

That  said  are  Trustee  sabout  to  sell  under  and  by  virtue 
of  said  Deed  of  Trust,  lot  No.  1,  thus  purchased  by  com* 
plainants  at  sheriff  sale,  in  order  to  pay  off  and  satisfy  said 
bonds ;  and  the  bill  claimed  and  insisted  that  said  Trustees 
should  first  sell  the  other  and  remaining  property  contain^ 
in  said  deed,  before  coming  on  that  portion  bought  by  com- 
plainants, and  prayed  for  an  injunction,  &c 

Defendants  answered  the  bill,  admitted  most  of  its  allega* 
tions,  but  insisted  that  the  lot  purchased  by  complainants 
was  sold  subject  to  the  bonds  find  in  consequence  thereof, 
was  bought  at  ^pd  for  a  sum  far  below  what  it  would  otheir 
wise  have  brought,  and  that  in  justice  and  equity,  the  sapie 
was  subject  to.  be  first  sold  to  ^tisfy  said  bonds. 

Upon  the  coming  in  of  the  answer,  defendants  moved  to 
dissolve  the  injunction,  on  the  ground  that  the  equity  of  the 
bill  was  denied  and  sworn  off  by  the  answer. 

The  Judge  refused  the  motion  and  held  up  the  injunc^ofl^ 
and  defendants  by  their  counsel  excepted.  ^ 
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DouoHSRTT  and  Holt,  for  plaintifis  in  error. 
Wellborn  Johnson  &  Sloan,  for  defendants  in  error. 
By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

We  do  not  design  in  thisopinion  to  disturb,  either  the  doc^^ 
trine  in  Cumming  and  oihers^  in  Sd.  Kelly  ^  or  Litwion  and 
oihera  in  16.  Qa.  Heporis.  Those  cases  are  consistent  with 
each  other ;  and  neither  of  them  conflict  with  this. 

The  difficulty  in  this  case,  originates  in  the  doubt  as  to 
what  the  purchasers  supposed  they  were  buying :  and  that 
fiaict  will  depend  in  a  great  measure — in  this,  as  in  any  other 
case,  where  property  is  sold  under  a  lien — upon  the  price  paid 
for  it  One  of  the  grounds  of  equitable  interposition  here  is, 
the  probability  from  the  statements  and  professional  opinion 
entertained  and  expressed  at  the  time  of  the  sale,  that  the 
trust  debt  would  have  to  be  collected  out  of  the  property  re- 
maining unsold  in  the  hands  of  the  debtor,  and  hence  they 
were  induced  to  pay  mojre  for  it — -possibly  its  fiur  value — sup* 
posing  they  were  getting  it  free  from  the  outstanding  encum- 
brance. This  makes  an  investigation  necessary.  Because 
if  there  be  equity  in  this  ^ase,  it  consists  in  the  foregoing  view 
of  it  We  will  state  briefly  what  we  understand  to  be  the 
true  principles  that  should  control  and  regulate  this  matter. 

The  whole  of  the  property  included  in  the  Trust  Deed,  is 
to  be  regarded  as  subject  to  the  amount  of  money  due  upon 
the  bond  debts.  If  the  property  sold  brought  what  it  was 
fairly  worth,  then  it  should  not  be  disturbed,  until  the  rest  of 
the  property  embraced  in  the  Trust  Deed  be  sold.  Then 
should  there  still  be  a  deficiency,  the  property  first  sold  mu^t 
make  it  up.  For  it  was  bought  subject  to  this  lien.  And 
y^ls^Bfi  the  balance  is  sold  under  the  deed,  it  will  be  sold  free 
^om  any  .l^n,  aqd  the  purchaser  will  take  an  absolute  title. 
If  the  fiofkeity  sold  would  atits  fair  wovth— ^to  be  ascertained 
at  the  time  of  sale — in  addition  to  what  has  already  been  paid 
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for  it,  extinguish  the  bond  debts,  then  it  should  bear  the 
whole  burthen  of  discharging  that  indebtedness.  If  howoT- 
er  at  its  fiur  worth,  it  would  fall  short  of  satisfying  the  out- 
standing*encumbrance,  then  the  property  unsold  should  con- 
tribute its  pro-rata  proportion  of  said  lien.  And  f<Nr  the  pur- 
pose of  carrying  out  diese  views,  and  having  the  equities  of 
llw  parties  fully  determined  under  the  present  proceeding,  the 
cestui  que  trust  of  the  bond  debt  sh<mld  be  made  a  party  to 
the.  bilL  It  should  be  further  amended  by  distinctly  afieging 
what  was  the  value  of  the  property  purchased  by  complaki'- 
aats,  as  well  as  that  which  remained  in  the  possession  of  the 
dflbtor,  to  be  ascertained  at  the  time  of  the  Sheriff's  sale. 

Judgment  affirmed. 


Na   94. — ^Bxxas  &  Booabt,  ei.  al  plaintiflb  in  error,  m. 
Edwabd  L.  SraoHscuBR,  adm'r,  defendant  in  error. 

[1.]  Equity  may  interpose  oa  the  application  of  an  administrator,  and  emjoim 
suits  of  creditors,  and  by  a  decree  adjust  the  rights  of  all,  in  eases  of  great 
oomplieaiKNi  Mid  difleulty :  and  when  the  intestate's  estate  is  involved  in  two 
pnitnerthips,  and  the  plea  of  piitM  aJminittrmvk  prmUr  is  pleaded,  and  the 
solvency  of  the  estate  doabtful,  such  a  case  iM  presented. 

[3.]  Although  the  bill  of  the  administrator  may  not  be  as  explicit  as  it  should 
be,  in  respect  to  his  diligence  in  the  administration,  yet  if  enough  appears 
to  show  that  the  diAcnkies  attending  the  administration  are  not  chargeable 
to  him,  a  CoQit  of  Equity  will  oome  to  his  relief. 


In  Equity,  in  Bibb  Superior  Court  Decision  on  demur- 
rer, by  Judge  Powxas,  at  May  Term,  1856. 

BUI  for  direction,  injunction  and  relief,  filed  by  £dwaid 
JU  Stiohaeker,  administiator  of  Alexander  Scott,  deceased, 
agaiflBt  Beers  fc  Bogart,  and  numaous  other  deAmteit^MMd- 
iloia  of  saM  deceased. 
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The  bill  alleges  that  complainant's  intestate,  late  of  the 
city  of  Macon,  departed  this  life  some  years  ago,  leaving  his 
affairs  greatly  complicated,  and  his  estate  much  ^nbarrassed 
and  indebted. 

That  at  the  time  of  his  death  he  had  an  interest  as  lessee 
in  the  Lanier  Houm,  in  the  city  of  Macon,  with  William 
Dibble;  said  hotel  being  conducted  under  the  name  of  Scott 
&  Dibble,  which  business  remains  unsettled ;  he  was  also 
the  ostensible  individual*  owner  and  proprietor  of  the  Bar 
and  Billiard  rooms  attached  to  said  Lanier  House,  and  from 
which  deceased  in  his  life  time  realized  considerable  profits, 
and  complainant  has  since  intestate's  death  collected  from 
the  accounts  due  said  Bar  and  Billiard  room  and  from  the 
sale  of  articles  and  property  belonging  thereto,  large  sums  of 
money ;  but  one  Charles  C.  Usher  claims  to  have  been  a 
partner  in  said  business  and  entitled  to  one-third  of  the  pro- 
fits thereof,  and  has  a  bill  now  pending  against  complainant 
for  his  share  of  the  profits  and  assets  of  said  alleged  partner- 
ship. That  Beers  &  Bogart,  and  other  creditors,  having  large 
claims  against  deceased,  have  brought  suits  against  com- 
plainant as  administrator,  which  are  now  pending  on  the 
appeal  in  the  Superior  Court  of  Bibb  county ;  and  the  bill 
contains  a  list  of  the  names  of  some  thirty  or  forty  other 
creditors,  whose  claims  and  demands  are  not  yet  sued  on. 

That  complainant  has  collected  about  ||4,1 50,  and  there 
are  assets  and  accounts  remaining  uncollected,  amounting  to 
about  j82,OO0,  but  most  of  which  are  desperate  and  doubt- 
ful 

That  the  debts  against  said  estate  which  have  come  to 
complainants  knowledge,  amount  to  Hi  1,485  66,  of  which 
^7,372  32,  consist  of  notes  and  {2^4,112  24,  on  accounts. 
That  the  amount  in  suits,  pending  against  him  is  about  106,000, 
of  which  if  3,712  44,  are  on  accounts. 

That  said  Usher  has  filed  his  bill,  enjoining  a  suit  at  law, 
by  complainant  against  him,  and  in  which  bill  he  sets  up  his 
claim  as  a  partner  in  said  Bar  and  Billiard  concern,  to  one* 
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^thiid  of  the  Bet  pio&ts,  which  he  alleges  amoimte  to  f  2^96 
50,  and  that  a  laige  amonnt  of  the  money  received  and  col- 
lected by  complainant,  has  been  from  the  business  of  said 
Bar  and  Billiard  room,  and  he  claims  that  partnership  assets 
shall  be  first  applied  to  partnership  debts  and  liabilities ;  and 
a  large  portion  of  the  debts  against  said  deceased  are  on  ac- 
count of  diis  business. 

That  complainant  is  at  a  loss  what  debts  to  pay  and  the 
older  in  which  they  are  entitled  to  be  discharged.  He  prays 
for  direction — that  the  creditors  may  be  called  in  and  their 
demands  audited — ^die  assets  of  the  estate  marshalled,  and 
applied  and  paid  out  under  and  by  the  order  and  direction 
of  the  Court ;  and  Aat  the  suits  pending  at  law  be  enjoined 

There  was  a  demurrer  to  this  bill  on  the  grounds : 

1st  That  there  is  no  equity  in  the  bill 

2d.  That  the  injunction  should  not  be  granted,  because 
there  has  been  no  general  decree  against  complainant, 
in  iavor  of  the  creditors  of  said  deceased,  under  which  de- 
fendants can  come  in  and  prefer  their  claims  against  said 
estate. 

dd.  That  said  bill  and  injunction  cannot  be  sustained  un- 
til defendants  baye  obtained  judgments  at  law,  and  it  does 
not  appear  from  the  bill  that  such  has  been  done. 

4th.  That  the  injunction  cannot  be  sustained  as  to  the 
debts  on  account  of  the  Bar  and  Billiard  business. 

5th.  That  the  bill  shows  that  complainant  has  used  ao 
diligence  and  is  therefore  not  entitled  to  relief  in  equity. 

6th.  That  he  has  not  availed  himself  of  his  i^al  defMces 
at  common  law. 

After  argument,  on  said  demurrer,  the  Court  overruled  the 
3ame,  on  all  and  each  of  said  grounds,  and  ordered  and  sd-. 
judged  that  said  bill  do  proceed,  and  that  the  injunctten 
be  retained ;  to  which  decision  d^ndants  excepted. 

Lanier  &  Anderson  ;  and  Whittle,  for  plaintiffs  in  eimr. 


MACON,  JANUARY  TERM,  1857.  445 


Been  &  Bogart  et.  oL  V8.  Stro]M$ck«r. 


RuTHEBFORD  ;  and  Cole,  for  defendant  in  error. 

By  the  Court. — McDonald,  J.  delivering  the  opinion. 

[1.]  This  bill  is  filed  to  sisk  the  Court  to  protect  complain- 
ant in  the  administration  of  his  intestate's  estate,  and  pray- 
ing that  it  may  be  settled  under  a  decree  of  the  Court,  and 
under  circumstances  which  will  allow  all  creditors  to  present 
their  demands  and  be  paid  according  to  their  legal  priority. 
That  executors  and  administrators  may  resort  to  chancery 
for  such  object  under  certain  circumstances,  is  unquestiona- 
ble. Does  the  case  made  by  complainant's  bill  entitle  him 
to  appeal  to  a  Court  of  Equity  for  relief?  The  intestate,  at 
his  death,  left  his  affairs  greatly  embarrassed  ;  and  compli- 
cated with  two  partnerships,  one  in  a  hotel,  and  the  other  in 
a  Bar  and  Billiard  room.  The  complainant,  as  administra- 
tor has  been  notified  of  debts  due  by  his  estate  amounting 
to  011,485  66;  of  this,  the  sum  of  {^7,372  93,  is  due  by 
note  or  written  obligation,  and  the  balance  04,1 12  74,  is  due 
on  accounts.  Assets  of  all  sorts,  including  receipts  of  Bar 
and  Billiard  room  prior  to  the  sale  are  06,052  76,  of  which 
the  amount  of  01759  79,  are  mostly  worthless 

Of  the  liabilities  above  stated,  the  sum  of  06,269  46,  are 
on  account  of  the  Bar  and  Billiard  room,  the  balance  was 
due  by  intestate  indiyidually. 

Complainant  sued  Charles  C.  Usher,  who  had  chai^  of 
the  Bar,  for  the  sum  of  02.500  received  by  him  at  the  Bar. 
Usher  instituted  a  suit  in  Chancery,  returnable  to  May  Term, 
1854,  claiming  to  have  been  a  partner  of  the  intestate  in  the 
Bar  and  Billiard  room,  alleging  that  twenty-eight  hundred 
and  ninety-six  dollars  and  fifty  cents  are  due  him  as  his  share 
of  the  net  profits.  He  claims  his  proportion  of  the  stock 
on  hand,  &c.  Since  this  litigation  commenced,  complainant 
was  sued  by  the  plaintiffs  in  error.  He  has  entered  defences 
to  said  suits  and  pleaded  plene  administravit  praeter,  &c.  &c. 
The  bill  alleges  the  lara^e  number  of  creditors  of  intestate,  &c. 
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The  complainant  has  coUected  and  held  ready  to  distii- 
bate  for  more  than  twelve  months,  the  sum  of  04,148  15,  but 
owing  to  the  suits  pending  in  Law  and  Equity  against  him, 
he  cannot  safely  pay  it  out  He  was  unapprised  of  Usher's 
partnership  with  his  intestate,  in  the  Bar  and  Billiard  room. 
From  the  nature  of  that  business,  carrying  it  on  in  his  own 
name  \irhile  Usher  was  secretly  a  partner,  the  debts  are  seem- 
ingly his  individual  debts,  while  the  partnerships  funds  and 
effects  are  liable  to  pay  them,  and  if  that  partnership  exists, 
an  account  thereof  must  first  be  taken,  its  debts  paid,  and 
Usher's  interest  in  the  profits  must  be  adjusted  with  him  be- 
fore any  part  can  be  applied  to  the  payment  of  intestate's 
individual  debts.  There  are  numerous  creditors  of  the  in- 
testate, and  five  suits  have  been  instituted  against  complain- 
ant as  his  administrator,  and  although  the  plea  of  plene  ad- 
mifdairavit  prsetery  has  been  filed  to  these  suits,  it  is  obvi- 
ous^ that  it  will  be  attended  with  great  expense,  trouble,  and 
harrassment  to  try  the  issue  made  by  that  plea  in  each  case, 
as  well  as  in  cases  that  may  be  hereafter  instituted  It  is 
better  for  all  concerned,  and  will  prevent  litigation  and  costs, 
to  have  all  the  cases  tried  in  one  suit,  at  a  time,  and  under 
circumstances,  which  will  enable  the  Court  to  pass  fully  and 
definitively  on  the  rights  and  interests  of  all.  The  bill  pre- 
sents just  such  a  case  of  complication  and  difficulty  as  calla 
for  the  interference  of  a  Court  of  Equity,  -9.  Oa.  Sep.  3B$. 
14.  lb.  326*     Story  Eg.  Jtu  §543. 

[2.]  So  far  as  the  argument  is  concerned,  which  is  based 
on  the  objection  of  laches  on  the  part  of  the  administrator  in 
administering  the  estate,  we  will  remark  thai  the  bill  is  not 
as  explicit  as  it  ought  to  have  been  in  respect  to  the  time  of 
the  administratioUi  but  still  enough  appears  to  show  that  the 
main  embarrassment  in  his  way,  is  the  bill  filed  by  Charles 
C.  Usher  in  1854,  claiming  to  be  a  partner  in  the  Bar  and 
Billiard  business.  This  must  have  been  without  the  fault 
of  the  administrator,  and  yet  it  is  necessary  that  that  matter 
should  be  determined  before  the  administrator  can,  under 
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the  circumstances  of  his  intestate's  affitilrs,  seltle  with  the 
creditors. 

Judgment  affirmed. 


No.  95. — Field  &  Adams,  plaintiffs  in  error,  vs.  Cincinka- 

Tus  M.  Lucas,  defendant  in  error. 

[1«]  The  guardian  of  a  Lunatic  may  sue  in  his  own  name  as  guardian,  to  recov- 
er the  possession  of  personal  property  belonging  to  his  ward,  and  which  has 
been  converted  since  his  appointment. 

[2.]  Mere  irregularities  committed  under  the  writ  tU  Innatieo  xnquireudo^  such 
as  the  report  being  made  by  thirteen  men  instead  of  twelve,  will  not  vitiate 
the  proceeding,  and  the  judgment  thereon. 

[3.J  The  inquisition  of  lunacy  and  the  appointment  of  a  guardian  consequent 
thereon,  is  prima  facie  evidence  only,  and  not  conclusive  against  third  per- 
sons, who  were  not  parties  to  it. 

Trover,  in  Bibb  Superior  Court.  Tried  before  Judge  Pow- 
XBs,  May  Term,  1856. 

This  was  action  of  Trover  brought  by  Cincinnatus  M. 
Lucas,  guardian  of  Littieberry  Lucas,  a  lunatic,  agains 
John  M.  Fields  and  Abram  Adams,  for  thirty  bags  of  cotton, 
which  they  had  received  into  their  warehouse  in  the  city  of 
Macon,  and  converted  to  their  own  use,  &c. 

Plaintiff  opened  his  case  by  reading  the  declaration :  De- 
fendant's counsel  demurred  thereto,  upon  the  ground,  that 
it  appeared  that  the  action  was  brought  in  the  name  of  the 
guardian  of  the  lunatic,  and  not  in  the  name  of  the  lunatic 
himselC 

The  Court  overruled  the  demurrer,  and  defendant  excep- 
ted. 

Plaintiff  then  introduced  his  letters  of  guardianship  of 
said  Littlebeny,  as  a  lunatic ;  defendant  objected  to  the  ad- 
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mission  of  said  letters,  on  the  ground,  that  no  judgment  was 
shown,  nor  any  fact  to  give  the  Ordinary  jurisdiction.  The 
Court  overruled  the  objection,  and  defendant  excepted, 

n^nshf  J,  Wychey  sworn  for  the  plaintiff,  testified,  that  the 
eotton  in  controversy  was  in  the  warehouse  of  Field  &  Ad- 
ams, in  the  spring  of  1853.  Cincinnatus  M.  Lucas,  the  plain- 
tiff sold  the  cotton  to  witness  and  recei,ved  the  money  there- 
for. Adams,  one  of  the  defendant's  refused  to  deliver  me  the 
cotton  ;  he  refused  in  presence,  and  on  demand  of  the  plain- 
tiff, who  then  refunded  the  money  to  witness.  Thirty  bags — 
averaged  about  420  or  430  pounds  a  bag.  When  Littleberry 
Lucas  was  in  town,  Adams  told  me  not  to  buy  the  cotton  of 
him  as  he  would  not  deliver  it  When  plaintiff  went  with  me 
to  see  Adams,  he  offered  to  show  his  letters  of  guardianship. 
In  my  opinion  Adams  had  received  notice  of  the  appoint- 
ment ;  this  demand  of  the  cotton  was  made  previous  to  June 
1855.  Plaintiff  said  the  cotton  belonged  to  him  as  guardian 
of  Littleberry  Lucas.  The  cotton  was  in  store  when  wit- 
ness made  the  trade  with  plaintiff;  but  he  did  not  have  the 
cotton  receipts.  Adams  may  have  said  he  would  deliver  th^ 
cotton  without  his  receipt  The  cotton  was  made,  I  think,  in 
Monroe  county.  Plaintiff  lived  in  Crawford  county.  The 
cotton  was  made  on  the  plantation,  and  by  the  slaves  of 
Littleberry  Lucas.  Adams  showed  witness  a  letter  from 
Cincinnatus  M.  Lucas,  written  to  defendants,  informii^  them 
that  he  was  the  lawful  guardian  of  his  father,  and  witness 
is  quite  sure  that  Adams  had  this  notice  before  the  cotton 
was  stored,  and  when  the  first  load  was  brought;  also  that 
the  sale  i%  him  was  prior  to  the  final  disposition  of  the  eot- 
ton by  defendants. 

Thomas  J.  fVyche^  on  the  part  of  plaintiff.  Saw  the  cot- 
ton last  May,  it  was  stored  in  the  defendant's  warehouse  in 
April,  about  the  time  the  cotton  was  stirred,  they  had  been 

ified,  that  Littleberry  Lucas  had  been  deeUkretf  a  lun&tic; 


MACON,  lANUARY  TBRM,  1857.  4«» 


Field  &  Adams  rs.  Lacfts. 


-#- 


ft  was  known  to  Adams  fnrior  to  the  purchase  spoken  of  by 
Ansly  Wyche:  My  brother  and  I  were  to  give  8f  cental 
pound  for  the  cotton,  and  it  c&me  to  a  little  over  01,300.  Tha 
jrrice  was  higher  when  it  was  delirered  to  the  order  of  Lit** 
ifeberry  Lucas;  when  it  was  sold  cotton  was  worth  II  eenta 
per  pound.  I  think  its  aggregate  value  was  orer  01,500  at 
the  time  of  sale.  Witness  made  a  calculation  on  the  aboi^e 
dkta,  and  ascertained  that  at  6f  cts.,  the  cotton  would  amonat 
10  01,300,  and  at  11  cents,  to  01,595. 

Both  the  Wyches  testified  that  cotton  had  risen  in  ttie 
market  between  the  first  sale  by  plaintiff  to  them,  and  thM 
made  by  defendants  on  Littleberry  Lucas  order ;  he  beinf 
present  and  giving  directions  about  the  same,  and  reoeiipsd 
Che  money.  , 

Plaintiff  closed. 

Defendants  offered  a  copy  of  the  record  from  the  Court  o 
Ordinary  of  Crawford  county,  of  the  proceedings  in  a  cause 
in  which  plaintiff  was  movant,  and  Littleberry  Lucas  was 
declared  a  lunatic    Plaintiff  objected  to  its  introduction. 

The  Court  sustained  the  objection ;  remarking  that  the 
aa»i  judgment  from  the  Court  of  Ordinary  could  not  be  en- 
quired  into  on  the  trial  of  this  cause ;  and  defendants  eic^ 
aepted. 

The  defendants  then  offered  to  prove  by  deposiuons  then 
in  Court  and  duly  executed  and  returned,  and  by  witnesses 
then  present,  the  following  facts : 

(It  being  distinctly  admitted  by  plaintiff  that  the  cotton  in 
controversy  was  raised  on  the  farm  and  by  the  slaves  of  Lit- 
tleberry Lucas,  the  alleged  lunatic.) 

That  Littleberry  Lucas  seut  the  cotton  to  Macon  and  caus- 
ed it  to  be  stored  in  defendant's  warehouse  in  his  own  name ; 
that  cotton  receipts  were  made  out  in  his  name,  and  deliver- 
ed to  him ;  that  said  Littleberry  was  foi  several  months  bo- 
fate  and  after  the  storage  and  sale  of  the  cotton,  of  perfectly 
sound  mind;  not  only  of  sound  mind,  but  remarkably  keen 
VOL.  xxi.     89 
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and  shrewd ;  cweftil  of  his  money,  and  sold  the  eottoa  for  ^ 
much  laiger  sum  than  plaintiff  was  to  get  for  it;  that  ke 
presented  the  receipts  for  the  cotton  to  defendants,  demanded 
the  cotton,  and  sold  it  to  Robert  F.  Ousley  for  a  &ir  and  lull 
maiket  price,  and  received  the  money,  delivered  the  cottoa 
leceipls  to  Ousley ;  and  that  defendants  delivered  the  cottoa 
lo  Ousley  on  the  production  of  said  receipts ;  and  further  offer- 
ed to  prove  in  mitigation'of  damages,  that  a  part  of  the  pro* 
ceeds  of  said'  sale  was  applied  and  paid  to  overseers,  and  for 
necessaries  suitable  to  the  rank  and  condition  in  life  of  said 
Littleberry ;  and  that  he  was  not  only  competent  and  qualified 
to  attend  to  his  own  business,  but  very  cofnpeient  and  rs> 
markabfy  well  qualified. 

The  Court  refused  to  admit  any  proof  going  to  show  san>» 
ty  in  die  alleged  lunatic ;  storage  or  sale  of  the  cotton  by  the 
lunatic ;  receipt  of  the  proceeds  of  sales  by  him,  or  his  pay*- 
ing  his  debts  therewith ;  or  that  the  same  or  any  part  of  it 
was  expended  for  necessaries,  overseer's  wages  or  other  thing; 
and  defendants  excepted. 

•  Defendants'  counsel  then  requested  the  Court  to  chaige  the 
jury,  that  if  they  believed  from  the  evidence  that  the  cotton 
was  raised  on  Littleberry  Lucas'  farm  and  by  his  slaves,  and 
stored  in  his  name,  the  action  should  have  been  brought  in 
the  name  of  the  lunatic  by  his  guardian,  and  the  property  is 
not  in  the  plaintiff,  then^they  should  find  for  the  defendanta 

•  Which  charge  the  Court  refused  to  give,  and  defendants 
excepted. 

Stvbbs,  Hill  &  Tbact,  for  plaintifis  in  error. 

Lah lEB  &  Andsbson,  for  defendant  in  error. 

By  the  Court. — Lixmpkin,  J.  delivering  the  opinion. 

[1.]  The  first  error  complained  of  is,  that  the  suit  was 
brought  in  the  name  of  the  guardian  instead  of  that  of  tbs 
hinatic. 
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.  It  MWif  lo  be  ihe  pra<?tice  in  England,  for  the  non  eompfl^^ 
•UoHielf  to  be  a  party  plaintiff  when  auing  and  a  party  de* 
teidant  when  sued*  But  the  reason  is,  his  estate  is  not  vea* 
ted  in  his  guardian,  upon  inquisition  found.  The  title  r^ 
jnains  in  the  lunatic  himsel£  Not  so  under  the  laws  of  thi^ 
State.  Cobb  34S.  Certainly  the  right  of  possession,  if  not 
of  title,  under  our  laws,  vests  ia  the  guardian,  and  this  ei^ 
titles  him  to  stie  in  his  own  name  to.  recover  the  property  qf 
his  ward,  or  damages  for  its  wrongful  conversion.  ,. 

[2.]  It  is  next  insisted,  that  the  order  of  the  Court,  declax- 
ing  Littleberry  Lucas  a  lunatic  and  appointing  Cincinnatus 
Lucaa,  his  son,  his  guardian,  is  a  nullity.  The  statute  au- 
thorizing this  proceeding  seems  to  have  been  strictly  puisu* 
ed:  True,  thirteen  men  instead  of  twelve,  made  the  report 
The  Act  requires  the  commission  to  be  directed  lo  eighteeii^ 
any  twelve  of  whom  shall  execute  it  The  fact  that  thirteen 
acted,  does  not  vitiate  the  proceeding.  This  is  not.  one  of 
the  cases,  whece  the  cabalistic  number  twelve,  in  imitatioA 
of  the  twelve  signs  of  the  Zodiac,  twelve  months  in  the  year; 
twelve  Patriarchs ;  twelve  Apostles,  &c,  must  be  strictly  ob* 
served.  Had  all  eighteen  ^united  in  the  r^ort,  perhaps  it 
would  have  strengthened,  instead  of  destroying  the  report 
They  do  not  find  a  verdicif  that  mystic  thing,  that  requires 
to  be  so  strictly  observed.  They  report  only.  Indeed,  aU 
the  departures  from  the  law  which  are  complained  of,  are 
bat  irregularities  which  do  not  affect  the  judgment,  and  can- 
not be  attacked,  collaterally,  if  they  did. 

[3.]  While  the  letters  of  guardianship  remained  unrevok- 
ed, was  it  competent  for  the  defendant  to  show  that  the  lu- 
natic was  capable  of  contracting  ?   The  authorities  are  in 

4 

conflict  upon  this  point  In  the  different  States  of  this  coun- 
try, it  is  provided  by  statute,  that  upon  representation  or  re- 
quest, idiots,  lunatics,  dnmkards,  and  other  persons  of  un- 
aound  mind,  may  be  put  under  guardianship ;  and  in  such 
cases,  the  finding  of  the  fact  of  lunacy  by  a  competent  Couif 
and  the  appointment  thereby  of  a  guardian,  is  conclusive  evi« 
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/tf  eace  of  unsoundness  of  mind,  so  as  to  render  all  ccutrftcla^ 
subsequently  entered  into  by  the  lunatic,  void,  (14.  Mdk. 
280;  1.  Mass.  Rep.  543;  12.  Barbour  235;  14.  lb.  IM; 
2.  Paige  422j)  unless  in  cases  of  absolute  necessaries  su] 
to  the  lunatic  under  special  circumstancea  8.  A^. 
Rep.  569.  Bat  the  authorities  do  not  agree  even  in  this  coan-^ 
try.  In  Hart  vs.  Deamer,  6.  fVend.  Rep.  497,  it  was  held  thai 
an  inquisition  taken  under  a  writ,  de  lunaiico  ingieirendo.  Si 
admissible,  though  not  conclusive,  evidence  to  prove  the  fti- 
nacy  of  an  obligor  in  an  action  of*  debt  on  bond;  and  (%ief 
Justice  Savage  who  delivered  the  opinion  of  the  Court,  refer- 
red to  the  case  of  Bagley  vs.  Bales^  8.  Johns.  R.  186. ;  I& 
Johns.  98,  and  15.  Id.  147,  and  said,  many  more  might  be 
added  in  which  inquisitions  had  been  received  as  competent 
^Siough  not  conclusive,  evidence. 

So  in  the  matter  of  Gangwere's  estate,  (14.  Penn.  Rep.  417^, 
the  Court  held,  that  an  inquisition  of  lunacy  finding  the 
party  a  lunatic  without  lucid  intervals,  ts/Trtmd/ocie evidence^ 
but  not  conclusive ;  and  that  even  a  petitioner  for  the  pro> 
ceeding,  who  was  a  witness  also,  is  not  estopped  from  assert- 
ing the  truth  against  it,  and  showing  that  the  party  had  hi- 
cid  intervals.  And  in  Hutchinson  vs.  Sandiy  4.  Rawle  294, 
it  was  held  that  one  of  the  inquest  himself  wa9  not  estopped, 
and  that  the  finding  was  persuasive -evidence  only. 

In  Hopson  vs.  Boyd^  6.  B.  Sfonrot^s  Rep.  296,  the  Gontt 
held  that  an  inquisition  of  hinacy  is  only  prima  facte  evi- 
dence against  strangers ;  and  is  entitled  to  hut  litde  weight 
in  Kentucky,  unless  it  find  the  subject  to  b^  an  idiot  from 
birth. 

The  same  doctrine  is  maintained  in  Doe  ex  dem.  Morris 
*9bery  and  Morris  Mer,  Jun.  against  John  Clarke  5  Hi^ 
stead's  Rep.  217 ;  namdiy,  that  an  inquisition  of  lunacy  is 
not  conclusive  against  any  person,  not  a  party  to  it,  and  thtft 
when  admitted  in  evidence,  the  party  against  whom  it  if 
Used,  may  introduce  proof,  that  the  alleged  lunatic  was  of 
sound  mind  at  any  period  of  time  covered  by  the  inqaishkNL 
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Id  England,  the  rule  is  considered  well  settled  by  Mr. 
Shelford  in  his  work  on  lunacy,  page  290,  and  by  Mr.  Story 
in  his  treatise  on  contracts,  that  an  inquisition  only  creates 
presumptive  evidence  of  lunacy,  as  to  third  persons.  See  abo, 
t.  ^tkj/n4l2'l3;  Sergerson  vs.  Sealer/;  Collison  389§1.2.  3./ 
Farian  vs.  Silk^  corV,  ^'C.  3.  Camp.  126  ;  3.  Atkyn  184;  9. 
Vts.  605  ;  2.  Madd.  578  ;  1.  Wm.  Black.  Rep.  365. 

Some  of  the  Courts  (see  the  case  in  14.  Pick.)  in  this  coun- 
try stale,  the  reason  for  the  English  rule  does  not  apply 
here.  We  are  unable  to  satisfy  ourselves  of  the  truth  of  this 
assumption.  While  we  appreciate  the  evils,  not  to  say  the 
|;(eat  inconveniencies  that  must  result,  from  not  holding  the 
judgment  of  the  Ordinary  conclusive,  until  the  letters  of 
(uardianship  are  revoked,  still  as  the  doctrine  appears  to  be 
jvell  settled  in  England,  and  our  own  Courts  are  divided,  we 
t^ink  it  safest  perhaps  to  hold  that  tlie  inquisition  is  not 
conclusive  upon  third  persons,  not  parties  to  it;  still  wc  must 
a^y,  that  it  should  require  the  clearest  and  most  satisfactory 
]pp<^,  that  the  alleged  lunatic  was  of  sound  mind,  and  had 
l^eon  fairly  dealt  with  in  a  contract  made  with  him  at  a  peri- 
f4  of  time  covered  by  tht  letters  of  guardianship.  For  my- 
self I  am  free  to  say  tliat  I  am  not  entirely  content  with  the 
Ill4gni6]ity  and  I  know  not  that  my  colleagues  have  come 
rather  reluctantly  to  this  conclusion.  Perhaps  the  Legisla- 
ture would  do  well  to  intervene  upon  this  subject. 

Judgment  reversed. 
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No.  96. — JoHif  F.  Lawsou,  adm'r  of  JoBir  Martin,  and 
Elias  H.  TiLLiiroHASTy  adm'r  of  Robxbt  CmfnnQRAM^ 
deceased,  plaintiffs  in  error,  vs.  RoaaptT  CuMiriiiGBAiiy 
adm'r  of  Jamss  Cvirif xitobam,  deceased,  defendant  in  eitoi; 

p.]  A  posseflsion,  that  ia  iu  oommeaeemeat,  is  not  adTersa,  baeomcaadrtnc^ 
•alf  whea  the  holder,  chaaging  his  miad,  inUnds  it  to  beeome  adTerae,  aad 
knowlgdg9  of  such,  his  change  of  mind,  comes  to  the  true  owner. 

(BL]  To  a  bill  praying  relief  against  two  parties  as  fraudulent  eoafederates,  oa« 
of  whom  resides  in  a  different  county  from  that  ia  which  the  bill  is  filed,  tM 
latter  caanot  object  that  he  'n  not  sued  ia  the  county  in  which  he 


In  Equity,  in  Bibb  Superior  Court  Decision  by  Judge 
AixBir,  Noyember,  1656. 

This  bill  was  filed  by  Robert  Cunningham,  administrator 
it  bonis  non^  of  James  Cunningham,  deceased,  against  John 
F.  Lawscm,  administrator  of  John  Martin  deceased,  and  Elias 
H.  Tillinghast,  administrator  of  Robert  Cunningham,  deceas- 
ed. The  bill  charges,  that  on  the  27th  day  of  April,  181 1^ 
James  Cunningham,  of  the  county  of  Jones,  in  said  Slate^ 
by  deed,  conveyed  a  ust^met  interest  in  certain  slaveSyto  hit 
nephew,  Robert  Cunningham,  to  take  effect  and  be  enjoyed 
from  and  after  the  death  of  the  said  James,  until  the  25th 
ilay  of  December,  1889. 

The  following  is  a  copy  of  said  deed,  to«wit : 

Oborgia,  Jonbs  Couktt  :  Know  ail  men  by  these  ps^ 
mUSf  that  I,  James  Cunningham,  of  the  County  and  State 
afaresaid,  am  held  and  firmly  bound  unto  Robert  Cunning- 
ham»  of  said  State  and  County,  him,  his  heirs,  executors  and 
administrators,  in  the  penal  sum  of  Five  Thousand  Dollar^, 
which  payment,  well  and  truly  to  be  made  and  done,  I  bind 
Biyael^  my  heirs,  executors  and  administrators,  firmly  l»r 
Ibese  presents  $  In  witness  whereof^  I  hereunto  set  my  hnd 
and  seal,  this  87th  day  of  April,  181 L 
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Whereas^  I  did  promise  the  said  Robert  Cunningham,  the 
service  in  labor  of  certain  negroes,  now  in  my  possession^ 
and  their  increase  or  profits  arising  from  their  labor,  for  a 
certain  given  time  to  come,  that  is  to  say,  immediately  from 
and  after  my  decease,  until  the  twenty-fifth  day  of  December^ 
1829,  as  part  of  compensation  for  removing  to  this^  connty, 
and  living  with  me  and  taking  care  of  my  effects,  in  addidon 
to  other  considerations  which  I  have  made,  and  have  given 
turn  assurances,  for  the  negroes  above  mentioned,  to-wh : 
Sam,  George,  and  Mariah,  Sam's  wife,  and  Luce  their  child^ 
and  their  increase 

Now  the  condition  of  the  above  obligation  is  such,  that  if 
the  above  bonnden  James  Cunningham,  doth  cause  the  above 
Robert  Cunningham,  his  heirs,  executors,  administrators  or 
assigns,  to  peaceably  have  and  hold  the  use  and  labor  of  said 
negroes  above  mentioned,  and  their  increase,  from  the  expi- 
ration of  the  time  above  mentioned,  then  the  above  obligation 
to  be  void,  otherwise  to  remain  in  full  force  and  virtue  in 
law.  JAMES  CUNNINGHAM,  [L.  S.] 


The  bill  further  alleges  that  James  Cunningham  died  in 
the  year  1811,  and  Robert  took  possession  of  said  slaves  un^ 
der  the  aforesaid  deed,  and  held  the  same  until  the  year  1899, 
when,  becoming  embarrassed,  said  slaves  were  sold  under 
executions  against  him,  by  the  Sheriff  of  Jones  County,  and 
purchased  by  John  Martin,  Lawson's  intestate,  for  a  very 
inconsiderable  sum— one  hundred  dollars  or  thereabouts  ;— 
and  before  the  25th  December,  1829,  at  which  time  James 
Cunningham's  interest  or  estate  in  the  slaves  ceased  and  tei^ 
minated,  Martin  ran  the  slaves  and  their  increase,  and  re- 
moved them  out  of  the  State  and  sold  them,  or  otherwise  fraudii- 
lently  converted  them  to  his  own  use.  That  said  slaves  have 
very  much  increased  in  number,  and  are  worth  some  twenty 
or  thirty  thousand  dollars.  After  the  25th  of  December,  180§, 
the  said  Robert  Cunningham,  being  one  of  the  heirs  at  Mw 
of  said  James,  took  out  letters  of  administration  upon  Me 
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«lliita^.»iid  inslituted  suit  in  the  Couo^  of  JoneSt.  gyintl 
Mftftin  for  tbe  recovery  of  said  n^oes  \  aaid  suit  wa9  afi^ 
w9tiL9  ffaoduleiitly  ^and  corruptly  compromised  and  settle^ 
jiieiween  the  parties,  in  the  following  way: — said  Roberl 
Cunniagham  was  poor,  having  little  if  anything  helonging  to 
iMMelf,  or  to  the  estate  with  which  to  carry  on  the  suit^  and 
Mavtin  was  wealthy ;  and  Martin  recognizing  and  admitting, 
that  the  title  of  said  negroes  was  of  right  in  the  estate  of 
James  Cunningham,  and  that,  his  heirs  and  distributees  were 
entitled  to  the  same,  and  that  said  Robert  Cunningham 
would  recover  the  same  as  administrator,  proposed  ta  Gun* 
niq^ham  that  he  should  dismiss  the  suit^  and  that  he  Mactin^ 
weuld  pay  him  some  small  some  of  money^  equal  to  bi^ 
Cunningham's  interest  in  the  negroes,  as  one  of  the  distriW . 
tttees  of  said  estate,  such  interest  being  one  seventy-second 
part  of  said  negroes ;  and  that  he  Martin,  would  purchase  in 
all  the  interests  of  the  other  distributees,  and  thus  save  the 
administrator^harmless  from  loss,  for  his  defiuilt  in  not  ad< 
ministeiing  the  same,  and  that  said  Cunningham  shonld  not 
further  seek  to  recover  the  same ;  and  he  Martin,  and  Con* 
aingham  oombiniug  to  defraud  the  creditors  and  dJatribsleef 
of  the  e8tate,!fentered  into  said  agiecBuent,  and  Ihi^  tbera- 
upon,  and  without  any  further  consideFaticmy  siud  suit  waa 
^missed. 

The  bill  says  that  neither  the  complainant  nor  the  heinaf 
iames  Cunningham  knew  of  the  arraagement  made  by  Mar- 
tin and  Robert  Cunningham.    John  Martin  died  in  the  y«aff 
1M3  or  1844,  in  the  county  of  Bibb,  and  defendant  Lawaoaia 
administrator ^e  bonis  non^  of  his  estate ;  said  Robert  ^Jtuming* . 
ham  di^  in   1851  or  1862,  without  ever  havkig  bean^dia- 
miBBed  from  hia  administratiea^ — and  EUias  H.  TiUipgbaaiia « 
hie  adminislaraior.    Complainant  is  the  admini8tta4)Qr  de  .to- 
nu  nont  of  said  James  Cunningham,  atid  the  UU  fimya  fin. 
a^i  aecount  of  tfie  said  negroet^their  hixe  andincioaaoagpiam  • 
asjd  Lawson  and  Tillingfiast,  administDalbra  m  tfinani^  - 
and  that  tbey  be  decreed  to  pay  ehher  the  GM  valw  of  aatt 
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and  ioeieasa,  and  hire  thereon,  since  the  fijst  day  of 
ilanuary,  laao,  or  i£  that  caaaot  be  ascertained,  that  they  pay 
the  value  of  said  negroes  as  found  in  1830,  with  interest 
.  therran,  compounded  annually. 

The  dtfendanty  Lawson,  demurred  to  the  bill  on  various 
fpoiuida: 

Ist.  For  want  of  equity. 

2dL  The  statute  of  limitation,  and  lapse  of  time. 

3d*  Miqoinder  of  parties  defendants,  by  which  said  Law« 
wou  is  sued  out  of  the  counQr  of  his  residence. 

4di.  That  there  is  adequate  remedy  at  law,  upon  the  bond 
•f  Robert  Cunningham,  administrator  pf  James  Cunnings 

llSBlL 

5lh*  That  the  bill  is  multifarious. 
• 

After  hearing  argument,  the  Court  overruled  the  demurrer, 
and  ordered  defendant  to  answer. 

To  which  decision  defendant  excepted  and  assigns  error 
thereon* 

En.  D.  Tbacy,  and  Ai^x  McKKNziR,for  plainti&in  error. 

Stujbbs,  Hiix,  and  Tbacy,  for  defendants  in  error. 

Bj^  the  OmrL — Bbnkino,  J.  delivering  the  opinion. 

*The  Court  below  overruled  the  demurrer.  The  question 
iij  were  aay  of  the  grounds  of  the  demurrer  good  ? 

The  main  ground  of  the  demurrer  was  that  relying  on  the 
•laCuie  of  limitations.    Was  this  a  good  ground  ? 

The  statute  of  Umitations  does  not  run  in  favor  of  one 
lahose  possession  or  claim  is  not  adverse  to  that  of  the  true 
raraer.  One  whose  possession  is  accompanied  by  the  knowU 
IM^,  and  the  adnission  that  the  title  is  in  another ;  and  also 
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by  a  ptomise  founded  on  a  valuaUe  oonsidttratioo,  to  iMif 
out  that  title,  does  not  hold  adversely  to  the  owner  of  thai 
title.    This  must  be  indisputable. 

And  such  a  possession  was  that  of  Martin. ' 

The  bill  says,  that  he  first  sold  the  negroes,  or  otherwise 
converted  them  to  his  own  use ;  that  afterwards  be  was  sued 
tsur  them  by  Robert  Cunningham,  the  administrator  of  James 
Cunningham ,  that  Martin  recognizing  and  admiiiing  Hal 
the  title  to  the  n^oes  was  in  the  estate  of  James  Cunnii^ 
liam,  and  that  his/  heirs  and  distributees  were  entitled  to  the 
negroes,  and  that  Robert  Cunningham,  the  administrator  of 
James  Cunningham,  would  recover  them,  made  thia  propesi- 
lion  to  the  said  Robert,  viz :  That  the  said  Robert  should 
dismiss  his  suit  on  being  paid  a  sum  of  money  equal  to  Ms 
interest,  as  a  distributee,  in  the  n^roes,  and  on  receiving  ths 
IM'omise  of  him,  Martin,  (a  promise  then  given),  that  h% 
Martin,  would  buy  out  the  interest  of  all  the  other  distribu* 
lees  in  the  negroes — and  thus  save  him,  Robert,  firom  any 
loss  for  the  maladministration. 

Robert  accepted  this  proposition,  received  the  money,  and 
dismissed  the  suit,'  and  Martin  held  on  to  the  negroes,  or  te 
what  he  had  got  in  their  place,  if  he  had  parted  with  thent 

Now  Martin  holding  the  negroes,  (or  what  represented 
them),  under  these  circumstances,  held  them,  expressfy  ad» 
milling  and  recognizing  that  the  title  to  them  was  in  the'^ea* 
late  of  James  Cunningham  ;'*  and  expressfy  promising  oa 
valuable  consideration,  to  buy  out  that  title  from  the  heini 
Such  a  possession  in  him  was  not  adverse  to  the  title  of '^ifaa 
estate''  of  James  Cunningham,  that  is,  to  the  title  of  the  heiiy 
ti  James  Cunningham,  whose  title  it  is  that  the  admuiislia»- 
tor  asserts  in  the  present  suit  It  can  no  more  be  said  ibal 
such  a  possession  is  adverse  to  such  a  title,'  than  it  can  bo 
taid,  that  ii^e  possession  of  the  vendee  of  land,  holding  vmdm 
Oie  vendor's  bond  for  titles  to  be  made  on  payment  of  tfi| 
nnm^iase  mouey,  is  adverse  to  the  title  of  the  vendor*  Ami 
possession  was  not  adverse  as  to  the  heirs,  it  was  nol 
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idveree  as  to  the  administrator.    The  bargain  was  made 
bim,  and  made  with  him  as  their  representative. 

The  possession  of  Martin  not  being  adverse,  the  statute  of 
*  Kmitations  did  not  run  in  his  favor. 

Nor  could  the  statute  begin  to  run  in  its  fiivor,  as  long  as 
flie  character  of  it  remained  unchanged.  Before  the  statate 
toiild  begin  to  run  in  its  favor,  it  had  to  become  adverse-^ 
ttdverae  to  the  title  of  the  heirs  or  of  the  administrator  of 
James  Cunningham. 

'    Is  it  not  to  be  presumed^  however,  from  the  laps^  of  time; 
that  the  possession  did,  some  how,  become  adverse  ? 

More  than  twenty  years  had  elapsed,  from  the  time  wheik 
Martin's  possession  under  the  settlement  began,  to  the  time 
when  the  suit  was  commenced.  Possession  for  such  a  length 
of  time  as  twenty  years,  is,  of  itself,  a  fact  from  which  a 
tftiong  presumption  arises,  that  the  possession  is  advene  to 
all  the  world  ;  Best  an  Prts.  Law  Lib.,  87.  But  the  pre^ 
Mmption  is  not  a  conclusive  one.  It  may  be  rebutted  in  va« 
rious  ways.  The  question,  therefore,  whether  it  is  to  prevail 
or  not,  is  a  question  for  t(  e  jury  on  the  trial,  not  for  the 
Court  on  a  demurrer. 

In  this  case,  the  bill  says  what  is  equivalent  to  saying,  that 
neither  the  complainant,  nor  the  heirs  of  James  Cunning- 
ham, knew  of  the  title  which  the  bill  seeks  to  assert,  until 
within  less  than  four  years  of  the  commencement  of  the  suit 
This,  if  true,  rebuts  the  presumption. 

[1.]  For  a  possession  that,  in  its  commencement,  is  not  ad^ 
Verse  to  the  title  of  the  true  owner,  can  only  become  adverse 
16  that  title  in  one  way :  The  holder  must  change  his  mind 
and  intend  to  hold  adversely,  and  knowledge  or  notice  of  this 
Intention  must  come  to  the  true  owner. 

But,  in  this  fease,  knowledge  or  notice  of  such  an  intention 
in  Martin,  could  not  come  to  the  heirs  until  knowledge  of 
their  title  itself,  against  Martin,  under  the  settlenfenti  had 
come  to  them.    And  knowledge  of  that  title  did  not  come  to 
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theoiyttiiia  vkhiB  four  years  B«t  befoye  the  eommeneemfinl 
of  the  suit    So  «avs  Ihe  bill 

And  this  8uil»  it  must  be  borne  in  mind,  is  one  that,  in  all 
iikelihoody  is  for  the  benefit  of  none  but  the  heirs.  Indeed,  I 
doubt  extremely,  myself,  whether  they  ought  not  to  be  the 
parties  suing  ?«-«wheiher  the  title  to  the  negpcoes  was  noteora* 
pletely  vested  in  them  on  the  terminati(m  of  Robert  Cua* 
ningham's  usufructuary  term ;  whether,  therefore,  an^r  ad* 
ministrator  of  James  Cunningham  can  have  any  interest  nt 
all  in  them  ?  But  the  question  was  not  coosideied  as  raised 
by  the  demiirrer,  for  it  was  not  discussed ;  and,  therefoi^  I 
pass  it  over. 

The  conclusion,  then,  is  that  there  is  not  enough  appaf  enl 
on  the  face  of  the  bill,  to  require  of  a  Court  a  conclusive  pn^ 
sumption,  that  the  possession  of  Martin,  or  his  representi^ 
tives,  became  adverse,  at  some  point  of  time  diat  was  mosa 
than  four  years  before  the  commencement  of  tha  suit ;  and, 
therefore;,  that  there  is  not  enough  on  the  iaee  of  the  hill  ts 
wstain  the  gvoond  of  the  demurrer  that  consists  in  a  reliance 
on  the  statute  of  limitationa 

Whatever  is  true  of  this  ground  of  the  demurrer,  is,  mani* 
festly,  still  more  true  of  the  ground  that  relies  on  the  law  of 
stale  demand. 

The  next  most  important  ground  of  the  demuner,  is,  thai 
Lawson  was  a  resident  of  Barke  County,  and  the  soili^nsl 
him  was  brought  in  Bibb  County.  But  tlie  olhw  defendMI 
to  the  bill,  Robert  Cunningham's  a^kn&nistratoi^  is  a  resident 
<tf  Bibb  County  i  and  relief  is  prayed  agamst  him. 

[2^  There  can,  therefore,  be  no  more  reason  for  requiring 
the  suit  to  be  in  Burice  than  there  can  for  roqairing  it  to  be 
in  Bibb.  This,  then,  does  not  seem  to  us  to  be  a .  good 
ground. 

That  the  bill  is  not  multiiarious,and  that  the  complaioul 
may,  in  equity,  resort  to  both  Robert  Cunningham'a  admhi^ 
iacsator^  and  to  Maztin,  (or  his  \eg^  repceaentativc^  is  daei^ 
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isBihj  aMmtm.Tkmmm,ei  mLSj  Ketfy,  575  ;  and  by  Ha^il^ 
wkk^a  uL  vs.  Thomas  «r  aL,{stMe  case)  10,  Gol  I?.,064. 

Upaar  the  whole,  therefore,  we  think  thAl  the  Court  wa« 
t%ln  in  oiirerruUng  the  ^femurrer. 

Judgmexit  affirmed.    . 


No.  97. — Mat  &  Stoksb,  plain tiSs  in  error,  v$*  Wm.  A.  Raw- 
Boif,  James  A.  TnomifTOK  and  Thomas  TaoaNToff,  defend- 
ants in  error. 

{!.]  If  a  mortgagor  die  iiwolveal,  and  tbero  is  no  sdministriitioii  on  hit*  estate, 
aad  Uia  «qutly  of  redemption  hair  been  sold,  the  mortgagee  may  proceed  to 
foreclose,  in  equity,  against  such  purchaser  and  his  vendees. 

^]  The  purchasers  of  the  equity  of  redemption,  are  authonsed  to  defeat 
afftiast  the  mortgagor;  and  the  heirs  at  law^  not  being  parties,  are  not  con* 
diided  by  the  proceeding. 

Foreclosure  of  mortgage,  in  Equity,  in  Stewart  Superior 
Court    Tried  before  Judge  Kiddoo,  at  October  Term,  1856. 

This  bill  was  filed  by  May  &  Stokes  against  William  A. 
Rawson,  James  A.  Thornton  and  Thomas  Thornton. 

The  bill  alleges  that  abont  the  4th  April,  185S,  Wiiliam 
Alday  deing  indebted  to  complainants,  May  &  Stokes,  the 
sum  of  three  hundred  and  forty-one  dollars  and  sixteen  cents, 
by  promissory  note,  for  the  better  securing  the  payment  there- 
of, executed  to  them  a  mortgage  on  the  south  half  of  lot  of 
land  No.  78,  and  twenty-five  acres  of  the  south-east  comer 
of  lot  No.  83,  in  the  county  of  Stewart,  amounting  in  the  ag- 
gregate to  125  acres.    That  after  the  execution  of  said  mort- 
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gage,  Aldajr  became  iniotTeDty  aad  suA^  jodgmente  ateie 

obtained  against  him  at  the  suit  of  William  A.  Rawson. 
That  by  virtue  of  Ji  /as  issued  upon  said  judgements,  the 
lands  mortgaged  as  aforesaid  to  comphiinants,  were  leYie^ 
upon  and  sold  by  the  Sheriff  of  said  county,  and  said  WiU 
liam  A.  Rawson  became  the  purchaser,  at  the  price  of  fifty 
dollars.  That  said  land  was  sold  subject  to  the  incumbrance 
of  complainants'  mortgage — they  having  at  the  time  of  said 
sale  given  public  notice  thereof,  and  Rawson,  consequently, 
bought  only  Alday's  equity  of  redemption.  That  said  sale 
was  made  on   1st  Tuesday  of  May,  1854.    That  Rawsoa 

» 

went  into  possession  of  the  premises,  and  afterwards  sold  the 
same  to  James  A.  Thornton,  who  now  has  possession  by  his 
tenant,  Thomas  Thornton. 

The  bill  further  alleges,  that  at  the  October  Term,  1854,  of 
Stewart  Superior  Court,  complainants  filed  their  petition  for 
the  foreclosure  of  the  mortgr  ge,  as  provided  by  statute,  and 
obtained  the  usual  rule  nf^' against  said  Alday.  That  before 
aaid  rule  was  served,  and  during  the  same  term  of  said  Cour^ 
Alday  died : — That  his  estate  is  utterly  insolvent,  and  no  ad- 
ministration has  been  taken  out  upon  it — and  that  the  only 
means  of  obtaining  payment  and  satisfaction  of  their  debt  is 
9Ut  of  the  mortgaged  premises.  The  bill  prays  a  foreclosure 
iiCp  and  process  against  said  William  A.  Rawson,  James  A 
Thornton,  and  Thomas  Thornton. 

To  this  bill,  defendants  demurred,  for  want  of  equity,  and 
proper  parties. 

The  Court  sustained  the  demurrer,  and  ordered  the  bill  to 
be  dismissed.  Whereupon,  complainants'  solicitor  excepted 
and  assigns  error  thereon. 


Tucker  &  Beall,  for  plaintifis  in  error. 
B.  S.  WoRRiLL,  for  defendants  in  error. 
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Ay  lAe  Coicr/. — McDohai^d,  J.  dcliTeriiig  the  opinion. 

We  think  thAt  the  facts  stated  in  the  bill  are  sufficient  to 
(iTe  a  Court  of  Equity  jurisdiction  in  this  case. 

[U]  The  mortgagor's  equity  of  redemption  was  levied  on 
and  sold.  William  A*  Rawson,  one  of  the  defendants  be- 
came the  purchaser.  Afterwards  a  foreclosure  of  the  mort- 
gage was  commenced  in  the  proper  Court,  but  before  the  ru/lt 
nisi  was  seized,  the  mortgagor  died.  His  death  arrested  that 
proceeding. 

The  mortgagor  died  insolvent  There  is  no  administration 
on  his  estate,  and  there  will  be  none.  Such  are  the  chargee 
in  the  bill,  admitted  by  the  demurrer  to  be  true. 

The  defendant,  Rawson,  and  his  vendeies  stand  in  the 
^ace  of  the  mortgagee,  if  the  sale  of  the  mortgaged  premises 
was  regular  and  fair,  which  is  to  be  presumed,  as  nothing  is 
averred  to  the  contrary.  If  alive,  it  would,  perhaps,  be 
proper  to  make  him  a  party,  but  as  he  is  dead,  and  his  estate 
insolvent,  and  unrepresented,  and  his  estate,  nor  his  heirs,  if. 
any,  no  longer  having  any  interest  in  the  subject  matter  of 
the  suit,  there  can  be  no  sufficient  reason  for  delaying  the 
mortgagees  in  their  bill  to  foreclose  for  the  want  of  an  ad- 
ministration. 

The  remedy  at  law  is  inadequate,  as  there  is  no  possibility 
of  complying  with  the  requisitions  of  the  statute  of  foreclo- 
sure. 

[2.]  The  defendants  have  eVery  opportunity  of  defence 
against  the  mortgage,  if  there  be  any  valid  objection  to  the 
mortgage ;  and  if  the  heirs  at  law  of  the  mortgagor  have  a 
meritorious  defence  against  the  mortgage,  they,  not  being 
parties  to  this  proceeding,  may,  perhaps,  be  heard. 

Let  the  judgment  of  the  Court  below  be  reversed* 

Judgment  reversed. 
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No.  9a — Thomas  Pack  and  others,  propoundera,  plaintifls  ia 
error,  w.  Johw  Mkauno,  earvcHtor,  defimiaiil  in  enor.  - 

[1.]  When  m  rule  nini  for  a  new  trial  is  submitted  to  the  Judce,  by  *^B*»at  tkM 
he  shall  return  his  decision  to  the  clerk,  within  twenty  days,  to  be  anteMdat 
the  jad^flMnt  of  the  Court,  as  of  tho  T«r«  wben  tiM  OMtlott 
k  is  good  notwithstanding  it  m  not  Moeived  iMlil  allar  tkm  tnway 

expired. 

p2.]  A  new  trial  will  be  granted  when  the  verdict  is  strongly  and 
against  evidence,  especially  if  there  is  reason  to  apprehend  thki  the  jury 
have  failed  to  make  a  proper  application  of  the  rule  of  law 
fiase  to  the  testimony. 

Caveat  from  Muscogee  Superior  Court  Tried  befon 
Judge  WoaaiLL,  at  November  Term,  IS56. 

The  following  paper  was  propounded  for  probate,  as  Aa 
last  will  and  testament  of  William  Pace,  Senior,  deoeaaad. 
To  wk : 

GsOaOIA,  MUSGOSKB  Co9tiTT: 

In  the  name  of  God,  Amen.  I,  William  Pace,  aeaior^Af 
the  county  and  State  afoicMud,  being  in  perfect  mind  and 
memory,  but  weak  in  body,  and  calling  to  mixMi  the  modality 
of  my  body,  and  knowing  that  it  is  appointed  for  all  mea  la 
die,  do  make  and  ordain  this  my  last  will  and  taatamant, 
as  touching  my  worldly  estate,  wherewidi  it  has  pleased 
God  to  bless  me  in  this  life.  I  give  and  dispose  of  the  aaooa 
in  manner  as  follows : 

liem  1.  I  give  my  soul  to  God  that  gaveit,  and  denra  mf 
exeeiusix  or  executor,  to  have  my  body  decently  buried,  thai 
it  may  return  to  dust  firom  which  it  came,  according  to  tba 
word  of  the  Lord. 

Item  2.  I  desire  that  all  my  estate,  or  that  all  my  property 
of  every  description,  remain  in  the  hands  of  my  wife,  PoUy 
Pace,  during  her  life,  and  that  she  keep  it  together  as  it  now 
is,  and  that  as  my  just  debts  become  due,  that  she  pay  them 
out  of  the  profits  arising  from  the  same.  At  the  death  of  my 
wife,  I  want  the  property,  as  I  will  it  away,  to  fiadl  into  tba 
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po«4esw>a  of  those  I  will  it  to,  wd  for  them  to  take  it  into 
possession,  and  the  balance  of  my  estate,  not  willed  away,  of 
every  description,  to  be  sold  by  my  executors  at  public  sale, 
and  the  money  arising  from  the  sale  to  be  equally  divided 
among  my  living  children,  that  is,  them  that  is  alive,  when 
the  sale  takea  place ;  I  mean  my  sons  only,  to  divide  the 
money  arising  from  the  sale;  and  them  only  that  are  alive 
at  the  time. 

Hem  3.  At  the  death  of  my  wife,  I  give  unto  my  son 
William  Pace,  Jack,  Elick  and  Chany. 

ftem  4.  At  the  death  of  my  wife,  unto  my  son  Clement 
Pace,  Joe,  Tom  and  Burwell 

Hem  5.  At  the  death  of  my  wife,  I  give  unto  my  son  Ste- 
pben  Pace,  Peter,  Minger  and  Hanner,  and  one  he  bad  be- 
fore. 

Item  6.  At  the  death  of  my  wife,  I  give  unto  my  son  John 
Pace,  Ned,  Amy  and  her  youngest  child,  Susan,  and  Sam 
he  had  before. 

Item  7.  At  the  death  of  my  wife;  I  give  unto  my  son 
Elkanah,  Frank,  Caty,  Rose,  Lewis  and  Philip,  and  Bartlett 
he  had  before. 

Item  8,  At  the  death  of  my  wife,  I  give  unto  my  daughter 
Elizabeth  Weddington,  one  negro  giri  named  Tildy,  and  her 
children,  and  Isham  and  Hester  his  wife,  and  the  lot  of  land 
she  lives  on,  including  the  house  she  lives  in. 

Item  9.  At  the  death  of  my  wife,  I  give  unto  Caty  Mays* 
children,  John  Mays'  first  wife,  deceased,  Rose  and  her  chil. 
dren,  to  be  equally  divided  between  Caty's  children. 

Item  10.  At  the  death  of  my  wife,  I  give  unto  my  daugh- 
ter, Polly  May,  Philis  and  her  children,  to  be  equally  divided 
between  Polly's  children  at  her  death.  I  also  give  unto 
Polly,  my  daughter,  a  negro  giri  named  Lucy  and  Judy. 

Hem  1 1.  At  the  death  of  my  wife,  I  give  unto  my  daugh- 
ter  Lucy  Burt's  two  children,  Martha  and  Mary,  Dynah 
and  her  children,  to  be  equally  divided  between  them  •  and 
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if  either  of  them  should  die  without  an  hdir  of  their  body, 
I  want  the  other  to  have  the  whole  of  the  negroes. 

Item  12.  At  the  death  of  my  wife,  in  addition  to  what  I 
liare  given  to  my  son  Clemem  Pace,  I  give  him  one  half  of 
Lot  number  243,  the  half  to  be  laid  off  joining  Johti  Mullin's 
and  Clement  Pace's. 

Hem  13.  At  the  death  of  my  wife,  in  addition  to  what  I 
have  given  my  son  Elkanah,  I  give  him  one  lot  of  land  join* 
ing  him,  number  not  recollected.  I  bought  it  of  MeCtary, 
lying  on  the  creek,  below  Elky's  mill 

Hem  14.  I  also  appoint  my  wife,  Polly  Pace,  executrix  to 
this  my  last  will,  (alone)  and  at  her  death,  I  want  and  ap- 
point each  of  my  sons  to  have  equal  powers  as  executors, 
that  is,  my  living  sons  at  that  time,  and  in  witness  hereof,  I 
have  hereunto  set  my  hand  and  seal,  this  February  4th, 
1847,  in  presence  of  us.  I  want  Lany  to  live  amongst  my 
children;  and  for  them  to  take  core  of  her  after  the  death  of 
my  wife. 

WILLIAM  PACE,  [seau] 

To  this  will,  John  Mealing  who  had  intermarried  with 
one  of  the  heirs  at  law  of  deceased,  filed  his  caveat. 

The  Court  of  Ordinary  pronounced  in  favor  of  the  will  as 
to  the  personal  estate,  but  against  it  as  to  the  realty,  there 
being  no  attesting  witnesses. 

From  this  judgment.  Caveator  appealed,  and  upon  trial 
by  a  special  jury  in  the  Superior  Court,  a  verdict  was  ren- 
dered in  favor  of  the  propounders. 

Upon  error  to  the  Supreme  Court,  this  verdict  was  set 
aside,  and  a  new  trial  granted,  (^^e  14  Geo.  Rtp.yp.  596.) 

The  case  was  again  tried  before  Judge  Worrill  at  Novem- 
ber Term,  1856,  and  again  the  verdict  of  the  jury  was  for 
the  will. 

Caveator  moved  for  a  new  trial,  upon  the  following 
grounds : 
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1st  Beeause  the  verdict  is  contrary  to  law  and  the  evi- 
dence. 

9d  Beeause  the  verdict  is  decidedly  and  strongly  against 
the  weight  of  evidence,  and  without  evidence. 

dd.  Because  the  jury  found  contrary  to  the  charge  of  the 
'Jourt 

4th.  Because  the  Court  erred  in  overruling  the  objection 
of  caveator  to  the  4th  direct  interrogatory  propounded  to 
Sarah  Walker,  and  in  admitting  her  answer  thereto. 

5th.  Because  the  Court  erred  in  overruling  the  objection  to 
the  dd  interrogatory  propounded  to  Jacob  Land,  and  in 
admitting  his  answer  thereto. 

6th.  Because  the  jury  found  contrary  to  the  following 
charge  of  the  Court,  that  the  paper  propounded  was  an  in- 
strument which  had  an  attesting  clause,  and  being  surh,  it 
was  incomplete  and  unfinished,  and  could  not  operate  as  a 
will,  unless  the  testimony  showed  that  the  testator  had  aban* 
doned  the  intention  of  having  it  witnessed,  and  intended  it 
to  operate  as  his  will,  in  that  unfinished  state  ;  that  it  was 
exclusively  a  question  of  law,  whether  the  will  had  an  attest- 
ing clause,  and  that  this  was  a  testamentary  paper,  with  an 
attestation  clause. 

Judge  Worrill,  after  argument  and  consideration,  set  aside 
the  verdict  and  granted  a  new  trial. 

To  which  decision  of  the  Court,  the  propounders  excepted, 
and  assign  the  same  as  error. 

BRIEF  OF  EVIDENCE. 
For  Propounders. 

The  will,  a  copy  of  which  is  above  set  forth. 

Alexander  H.  Cooper^  Esq.y  testified,  that  Mr.  Pace,  the 
deceased,  was  a  shrewd  business  man,  that  he  had  business 
transactions  with  him,  and  that  the  signature  to  the  will 
propounded  is  his  genuine  signature ;  that  his  mental  ca- 
pacity was  as  fully  equal  to  the  making  of  a  will,  as  that  of 
any  man  he  ever  saw,  up  to  the  last  time  he  saw  him,  which 
was  some  four  or  five  months  before  he  died ;  that  the  word 
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Chanej/j  seemed  to  be  interlined  in  the  will  propounded,  widi 
a  different  pen,  but  could  not  say  that  the  interlineations  of 
Chaney  or  Susan  were  in  the  hand- writing  of  old  Mr.  Pace; 
that  the  ink  had  run  in  writing  the  word  Susan,  and  he 
could  not  speak  as  to  its  being  in  the  hand-writing  of  de- 
cedent, but  believed  that  Chaney  was  in  his  hand- writing,  it 
looked  like  it 

James  M,  Chambers^  testified,  knew  William  Pace,  senior, 
(the  deceased)  in  Putnam  county,  occasionally  saw  him  here; 
should  have  thought  Mr.  Pace  would  have  known  the  ne- 
cessity of  witnesses  to  pass  real  estate  by  will  or  deed ;  he 
was  a  business  man  ;  was  a  Justice  of  the  Peace  for  a  long 
time  in  Putnam  county ;  he  thinks  he  occasionally  acted  for 
his  neighbors  in  drawing  up  deeds  and  wills  for  them ;  he 
was  a  man  of  such  an  order  of  business  qualifications  as 
would  know  the  importance  of  witnesses  to  a  will  or  deed  to 
pass  real  property. 

Testimony  of  Mrs.  Mary  Paee^  in  beha^qf  propounders^ 
by  Interrogatories. — ^To  the  first  interrogatory,  she  answers : 
She  knows  the  parties. 

Second  Interrogatory. — Please  state  whether  you  freely 
and  fully  sign  the  release  hereto  annexed,  and  whether,  after 
signing  and  sealing  the  same,  you  have  any  interest,  either 
directly  or  indirectly,  in  the  event  of  this  suit,  or  in  the  es- 
tablishment of  the  last  will  and  testament  of  your  late  hus- 
band, William  Pace,  senior,  deceased,  or  in  his  estate,  with 
or  without  said  will  ? 

Answer. — To  the  2d  interrogatory  she  answers :  I  freely 
and  fully,  of  my  own  accord,  sign  the  release  referred  to.  I 
have  no  interest  either  direct  or  indirect,  in  the  event  of  this 
suit ;  neither  have  I,  in  the  establishment  of  the  last  will  and 
testament  of  William  Pace,  lately  deceased,  or  in  his  estate, 
with  or  without  said  will 

Interrogatory  Third. — ^Please  look  upon  the  original  pa- 
per hereto  annexed,  purporting  to  be  the  last  will  and  testa- 
ment of  said  William  Pace,  senior,  and  state  all  you  know 
about  it  ? 


MACON,  JANUARY  TERM,  1857.  469 


ThomM  Pace,  et  al.  vs.  John  Mealing. 


State  in  whose  hand-writing  it  is,  and  whether  you  are 
acquainted  with  the  hand-writing,  from  having  seen  the 
party  write  ? 

State  if  you  know  when  and  where  it  was  written,  and 
all  the  facts  and  circumstances  by  which  you  are  enabled  to 
state  the  time  and  place  ? 

Answtr  to  Interrogatory  Third. — I  have  examined  the 
paper  referred  to,  and  know  it  to  be  the  will  and  wish  of  my 
late  husband,  William  Pace,  senior,  that  his  personal  estate 
should  be  bequeathed,  as  stated  in  said  will.  It  is  in  the 
hand- writing  of  my  late  husband,  and  I  know  it  to  be  the 
last  will  he  made.  The  will  referred  to,  was  written  in  the 
month  of  July  or  August — about  the  last  of  July  or  the  first 
of  August,  in  the  year  1850.  It  was  written  at  his  residence 
in  Muscogee  county. 

Interrogatory  Fourth. — Look,  particularly,  upon  the 
interlineations  in  said  will,  and  state  in  whose  hand-writing 
they  are,  and  all  you  know  about  their  being  made,  and  why 
they  were  made? 

Jinswer  to  the  Fourth. — I  have  examined  said  will,  and 
the  interlineations,  and  it  is  the  hand-writing  of  my  deceas- 
ed husband.  I  saw  him  write  the  name  of  Chaney,  in  the 
place  of  Laney,  whose  name  was  first  written  in  the  body 
of  the  will,  and  he  done  it  at  my  suggestion.  After  he  had 
written  the  will,  he  called  me  up,  (I  was  lying  down,)  and 
read  it  over  to  me,  and  wished  to  know  if  I  was  satisfied 
with  it  I  stated  that  as  Laney  was  old,  I  would  prefer  her 
to  stay  with  the  children,  instead  of  being  sentjo  Alabama, 
the  place  where  William  Pace,  Jr.,  resides,  and  requested 
him  to  do  so ;  and  he  then  made  the  erasure,  and  wrote  the 
name  of  Chaney  in  lieu  thereof;  and  as  Laney  was  old 
and  had  been  a  faithful  servant,  rQquested,  in  his  will,  that 
his  children  should  take  care  of  her,  after  my  death. 

Interrogatory  F\fth. — Look  upon  the  names  of  the  ne- 
groes mentioned  in  said  will,  and  state  if  any  of  them,  and 
which  of  them,  were  born  since  February,  1847.   and  when 
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»iich  negroes  were  born,  and  how  you  know  the  time  when 
they  were  born  ? 

^inswer  to  Interrogatory  F\fth. — The  negro  girl  Cbaney, 
was  born  in  August  1847  ;  the  negro  girl  Susan  was  born  in 
the  month  of  May,  1849.  I  know  these  facts  from  a  private 
record  kept  by  my  late  husband,  of  the  births  of  his  negroes ; 
also  from  the  fact  of  the  marriage  of  my  grand-daughter, 
Nancy  Pace. 

Interrogatory  Sixth. — Relate  all  you  know  or  remember, 
in  relation  to  said  will,  hereunto  annexed,  that  will  go  to 
show  that  it  is  the  last  will  and  testament  made  by  your 
husband,  and  that  he  was  of  sound  and  disposing  mind  and 
memory,  when  he  made  it  ? 

•rinswer  to  the  Sixth. — I  know  that  the  paper  referred  to 
is  the  last  will  and  testament  of  my  late  husband,  from  the 
facts  stated  in  my  answer  to  the  fourth  interrogatory ;  and 
I  am  fully  assured  that  at  the  time  the  will  referred  to  was 
made,  my  late  husband  was  of  a  sound  mind  and  memory, 
and  well  understood  what  he  was  doing;  and  from  my 
long  acquaintance  with  him,  and  his  individual  affairs,  he 
showed  no  want  of  his  usual  memory,  up  to  the  time  said 
will  was  made. 

Cross  Interrogatories. — First  Interrogatory. — At  whose 
instaiice  or  persuasion  do  you  sign  the  annexed  release,  and 
what  is  the  understanding  under  which  you  do  so  ?  State 
fully. 

^inswer  to  the  First. — I  signed  the  release  at  the  persua- 
sion of  no  one,  but  of  my  own  accord,  as  stated  in  my  first 
answers.  There  is  no  understanding  with  any  person  about 
signing  the  same. 

Second  Interrogatory. — In  whose  hand,  and  where  did 
you  first,  after  his  deaUi,  see  said  paper  writing,  purporting 
to  be  the  will  of  William  Pace  ?  How  long  after  his  death 
was  it  that  you  first  saw  said  paper  writing?  Did  you  see 
the  same  or  any  part  of  it  written  ? 
^Ifiswer  to  the  Second. — Three  daj's  after  the  death  of  my 
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husband^  the  will  referred  to  was  found  in  the  desk  of  my 
late  husband,  and  was  taken  out,  I  think,  by  Jesse  Cox,  Esq., 
and  a  part  was  then  read  by  him.  I  saw  it  wrote,  as  stated 
in  my  direct  answer. 

Third  Interrogatory. — Why  did  said  William  Pace  so 
dispose  of  property  ?  Why  did  he  not  make  all  of  his  chil- 
dren equal  in  the  division  of  it  ?  What  prejudice  had  he 
against  the  children  of  his  deceased  daughter,  formerly  wife 
of  James  G.  Burt  ?  Was  he  not  desirous  of  putting  them  as 
nearly  as  possible  upon  the  same  footing  with  his  other 
heirs  ?  What  did  he  say  about  this,  and  when  and  how 
came  he  to  say  so  ? 

Answer  to  the  Thirds — William  Pace,  senior,  my  late 
husband,  made  this  disposition  of  his  property,  because  it 
was  his  will  and  wish  to  do  so.  He  had  given  others  prop- 
erty before  and  said  he  had  given  them  all  he  intended  to 
give  them ;  he  had  no  prejudice  against  the  children  of 
James  G.Burt;  and  it  will  appear,  by  reference  to  the^n- 
nexed  will,  that  they  have  received  some  ten  negroes ;  and 
he  considered  them  provided  for,  and  said  he  should  give 
them  no  more. 

Fourth  Interrogatory. — Was  said  William  Pace  disposed 
to  prefer  some  of  his  children  to  others,  and  if  so,  what  was 
the  occasion  of  his  dislike  of  the  children  of  said  daughter  ? 

Answer  to  the  Fourth. — I  do  not  know  that  my  husband 
was  disposed  to  show  any  preference  to  some  of  his  children 
over  others,  neither  was  there  any  dislike,  that  I  know  of, 
to  the  daughters  of  ])! r.  James  G.  Burt,  his  grand  children. 

Fifth  Interrogatory,— /i^hen  was  the  word  ^*  Chaney"  in- 
terlined in  said  writing  ?  how  long  after  the  rest  was  writ- 
ten ?  and  relate  all  you  know  to  benefit  caveator,  &c. 

Answer  to  the  Fifth. — I  have  already  answered  that  ques- 
tion in  my  direct  answer.     I  have  stated  fully  all  I  know. 

her 
(Signed)  MARY  x  PACE. 

mark. 
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Releaatj  (Utached  to  inierrogaiorie», 
Geoboia,  Habbis  County. 

These  presents  witness  that  I,  Mary  Pace,  widow  and 
relict  of  William  Pace^  senior,  late  of  Muscogee  county,  de- 
ceased, do  hereby,  for  the  consideration  of  one  dollar,  as 
well  as  for  and  in  consideration  of  the  love  and  affection 
which  I  bear  my  children,  who  are  legatees-  under  the  last 
will  and  testament  of  said  deceased,  do  hereby  relinquish  all 
manner  of  right  and  claim  which  I  may  have  on  the  person- 
al estate  and  property  of  said  deceased,  either  under  his  last 
will  and  testament,  or  otherwise ;  and  do  likewise  hereby 
renounce  all  claim  and  right  to  administer  said  estate  as  ex- 
ecutrix, next  of  kin,  or  otherwise;  and  all  manner  of  inter- 
est, either  as  executrix,  or  heir,  or  legatee,  in  the  said  per- 
sonal property,  left  by  said  deceased,  whether  embraced  in 
said  will  or  not, 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal,  this  11th  day  of  April,  1851. 

her 
MARY  X  PACE,  [s*au] 
mark* 
Signed  and  sealed  in  presence  of 

Michael  N.  Clabke, 

Jesse  Cox,  J.  P. 

Amanda  Weddingtouj  testified  in  behalf  of  propounders,  by 
interrogatories,  as  follows : 

To  the  first  interrogatory  she  answers,  she  knows  the  par- 
ties. 

Interrogatory  2. — ^Are  you  acquainted  with  a  negro  woman 
by  the  name  of  Amy,  the  property  of  William  Pace,  senior, 
in  his  life-time,  and  her  children  ?  If  yea,  how  many  chil- 
dren has  she  ?  What  are  the  names  of  the  two  yotmgest,  and 
how  old  are  they  ?    When  were  they  bom  ? 

Answer, — I  kno  w  anegro  woman  named  Amy, that  was  the 
property  of  William  Pace,  senior,  during  his  life  time.     I  also 
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knew  her'chilclreu.  She  has  five  children,  viz:  Lucy, 
Burwelly  Hannah,  Chany,  and  Susan.  Chany  and  Susan 
are  the  two  youngest  Chany  was  bom  about  the  last  of 
August,  1847.  Susan  was  born  in  the  year  1849.  I  do  not 
recollect  the  time  or  month  she  was  bom,  but  think  it  was  in 
the  month  of  May. 

Interrogatory  3. — Relate  all  you  know  that  will  benefit  the 
propounders  of  the  will. 

Answer. — ^To  the  third  interrogatory  she  answers,  I  know 
nothing  more. 

Cross  Interrogatories. — 1.  Are  you  not  interested  in  hav- 
ing said  alleged  will  established  ?  How  long  have  you 
known  the  negroes  mentioned  in  the  direct  interrogatories  ? 
What  means  have  you  had  of  knowing  them  and  their  ages  ? 
To  the  cross  interrogatories,  she  answers  as  follows :  I 
am  not  interested  in  having  said  will  established.  I  have 
known  Chany  and  Susan  from  the  time  of  their  birth.  The 
means  I  had  of  knowing  them,  was  by  frequently  seeing 
them  at  Wm.  Pace's,  senior,  my  grand-father,  and  from  that 
circumstance,  recollect  the  j'^ears  they  were  t^orn. 

F.  W.  Pleasants. — Frederick  W.  Pleasants,  in  behalf  of 
propounders,  testified  by  interrogatories,  as  follows : 
To  the  first  interrogatory  he  says,  he  knows  the  parties. 
Interrogatory  2. — What  is  your  profession  ? 
Answer. — I  am  a  medical  practicing  physician. 
Interrogatory  3. — Were  you    acquainted    with  William 
Pace  in  his  life-time  ?     Do  you  believe  he  had  mental  ca- 
pacity to  attend  to  ordinary  business  ?     State  your  opinion 
and  belief,  and  your  reasons  for  it  ? 

Answer. — I  was  acquainted  with  him.  I  do.  I  was  fre- 
quently in  conversation  with  him,  and  he  reasoned  well  on 
all  subjects  that  we  conversed  about 

Interrogatory  4. — Did  you  have  any  conversation  with 
said  William  Pace,  a  short  time  before  his  death,  about  his 
will ;  and  his  intentions,  as  to  any  of  his  children  or  grand- 
children ?     If  yea,  state  what  he  said  about  having  such  or 
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any  will ;  and  whichy  if  any  or  either  of  said  children  or 
grand*children,  he  did  not  intend  to  give  anything  more  than 
he  had  formerly  given  them  ?  How  long  before  bis  death 
was  such  conversation  ? 

Answer. — To  the  fourth  interrogatory  he  answers :  I  did 
have  a  conversation  with  him  about  his  will,  on  Friday 
before  he  died  on  Sunday,  and  he  stated  he  had  his  will 
written,  and  also  said,  he  had  two  daughters,  that  was 
dead,  and  James  Burt  had  married  one,  and  a  gentleman 
named  May,  had  married  the  other ;  and  that  he  did  not  in- 
tend that  their  children  should  have  any  more  of  his  proper- 
ty, than  had  been  given  to  their  mothers  at  their  marriage. 
This  conversation  was  on  Friday,  before  he  died  on  Sunday. 
Interrogatory  5. — Relate  all  you  know  that  will  benefit 
plaintiffs. 
^^nswer, — I  know  nothing  more. 

Cross  Interrogatories. — 1.  Do  you,  in  detailing  any  con- 
versation with  said  William  Pace,  senior,  state  his  words  ? 
Please  give  his  language  as  nearly  as  you  can.  How  long 
before  the  deatk  of  Mr.  Pace  was  said  conversation  referred 
to  ?     Where  was  it,  when,  and  who  was  present  ? 

^inswer. — I  have  stated  his  words  in  language  in  the  founh 
direct  interrogatory,  as  near  as  I  can.  It  was  at  Zeno  Wed- 
dington's,  out  at  the  horse  block.  It  was  on  Friday  before 
he  died  on  Sunday.  There  was  no  person  present  but  my- 
self. 

2.  Did  or  did  not  said  Pace  speak  of  his  will,  if  at  all,  as 
imperfect,  neither  proven  nor  published ;  and  did  he  or  not 
express  himself  not  fully  satisfied  with  the  disposition  he  bad 
proposed  of  making  of  his  property  ?  What  did  he  say  on 
this  point  ?  Did  he  not  say  he  was  in  doubt  how  best  to  dis- 
pose of  it,  or  something  to  that  effect  ?'and  that  be  either  bad 
made  or  intended  to  make  an  equal  distribution  of  his  pro- 
perty ?  Declare  fully. 
Answer. — He  said  nothing  on  these  subjecta 
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3.  What  property  did  he  say  he  had,  by  said  will,  given 
to  the  children  or  grand  children  who  were  to  be  cut  out  ? 

Ansiotr. — The  property  which  was  given  at  the  marriage 
of  his  daughters. 

4.  Did  he  speak  of  said  will  as  one  ahrtady  made^  or  one 
he  intended  to  make  ? 

Answer, — He  spoke  of  one  already  made. 
Sarah  Walker. — Sarah  Walker  testified,  in  behalf  oi  the 
propounders,  by  interrogatories,  as  follows: 

To  the  first  interrogatory  she  answers,  I  do  know  the 
parties. 

Interrogatory  2. — Do  you  know  a  negro  girl  child  named 
Susan,  of  which  William  Pace,  late  of  said  county,  deceased, 
died  possessed  ?  If  yea,  when  was  the  child  bom  ?  What 
was  her  as:e  at  the  time  of  the  death  of  said  Pace  ?  Whose 
child  is  the  Susan  of  which  you  speak  ?  Was  it  the  last 
child  of  its  mother  at  the  death  of  said  Pace? 

Answer. — To  the  second  interrogatory  she  answers  :  1st,  I 
do.  2d,  I  do  not  know.  3d,  I  suppose  it  was  eight  or  nine 
months  old. .  4th,  Amy.     5th,  It  was,        • 

Interrogatory  3. — What  are  your  means  of  knowing  tlie 
facts  to  which  you  testify  in  this  case  ? 

Answer. — I  was  living  with  said  Pace  at  the  time  of  his 
death,  heard  him  and  the  family  say  that  the  child  was 
Amy's,  and  saw  it  suck  her. 

Interrogatory  4. — Have  you  heard  said  William  Pace,de. 
ceased,  say  that  his  intention  was  not  to  give  any  more  pro- 
perty to  a  portion  of  his  sons-in-law,  than  he  had  already 
given  them  ?  If  yea,  which  ones  were  they  ?  When  and 
where  did  you  hear  him  speak  of  it,  and  what  did  he  say  on 
that  subject  ? 

Answer. — To  the  fourth  interrogatory  she  answers :  1st,  I 
did.  2d,  James  Burt  and  John  May.  3d,  In  his  house, 
about  a  month  before  his  death. 

Cross  Interrogatories. — 1.  Are  not  you  and  your  husband 
living  at  this  time  with  Elkanah  Pace  ?    Where  have  you 
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lived  since  the  death  of  William  Pace  ?  Were  you  present 
when  Susan  was  bom  ?  Where  were  you  at  that  time  ? 
How  do  you  know  which  was  the  last  child  of  any  of  said 
William  Pace's  slaves,  and  especially  the  last  one  of  the 
mother  of  Susan  ?  When  did  you  hear  William  Pace  say 
any  of  the  things  which  you  are  asked  about  in  the  direct 
interrogatories  ?  Where  did  you  hear  him  say  it  ?  Who 
was  he  talking  to  at  the  time  ?  Who  was  present  at  the 
time  ?  When  did  you  first  tell  anybody  about  what  you 
heard  him  say  ?  Who  did  you  first  tell  ?  What  made  you 
tell  ?    Who  was  present  when  you  told  ? 

Anmoer. — She  answers:  1st,  We  are.  2d.  At  John  Pace's, 
Larkin  Davidson's,  Elkanah  Pace's,  James  Biggers',  and  El- 
kanah  Pace's.  3dy  I  was  not  4th,  I  suppose  I  was  in  the 
city  of  Columbus  about  that  tima  5th,  I  never  saw  or  heard 
of  any  other.  6th  and  7th,  About  a  month  before  his  death, 
in  his  house.  8th,  His  wife  and  me.  9th,  His  wife  and 
me  10th,  At  Mr.  Elkanah  Pace's.  1 2th,  I  and  her,  (Mrs. 
Pace),  was  in  conversation  about  the  law  suit,  I  recollect  to 
have  heard  him,  the  said  William  Pace,  deceased,  say  so, 
and  I  told  her.     13th,  No  person  but  Mrs.  Pace  and  me. 

Interrog€Uarie9  of  WiUicmt  M.  Perry  and  Jacob  Land. — 
To  the  first  interrogatory,  they  say  they  know  the  parties. 

Interrogatory  2. — Were  you  acquainted  with  William 
Pace,  senior,  in  his  life-time?  How  long  did  you  know 
him  ?  How  far  did  you  live  from  him,  and  what  were  your 
opportunities  of  knowing  him  well  ?  Especially  as  to  his 
good  mind,  and  capacity  to  attend  to  business  of  any  sort  ? 

Answer. — ^To  the  second  interrogatory,  they  answer  we 
weje.  3d  interrogatory,  Wm.  M.  Perry  answers  twelve 
years ;  Jacob  Land  answers  ten  years.  4th,  William  M. 
Perry  answers  between  four  and  five  miles,  and  being  a 
member  of  the  same  church,  and  being  frequently  in  his 
company  during  eleven  years  previous  to  his  death,  I  be- 
lieved him  to  be  capable  of  attending  to  his  own  business. 
Jacob  Land  answers  one  mile  and  a  half,  and  being  frequent- 
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ly  in  his  company,  and  having  him  to  write  a  bond  for  titles 
to  land,  and  also  to  write  a  deed  for  land,  I  believe  he  was 
of  sonnd a?  any  body  to  the  day  of  his  death; 

Interrogatory  S. — State  whether,  at  any  time  during  yonr 
acquaintance  with  him,  he  had  other  than  a  sound  and  dis- 
posing mind  and  memory,  and  give  all  reasons  for  such  be* 
lief  as  you  express. 

Answer, — ^To  the  third  interrogatory  they  answer :  We 
never  knew  him  to  have  other  than  a  sound  and  disposing 
mind.  Our  views  and  reasons  are  given  in  the  above  inter* 
rogatory.  We  have  stated  above  how  long  we  were  acquain- 
ted with  William  Pace,  and  part  of  the  time  he  was  an  offi- 
cial member  in  the  M.  K.  Church,  class-leader  and  exhorter, 
and  he  being  frequently  called  on  to  write  bonds  and  deeds. 

Cross  Interrogatories. — 1.  Who  is,  and  has  been  present 
with  you  before  the  Commissioners,  at  the  time  of  your  ex- 
amination upon  these  and  the  direct  interrogatories  ? 

Ans/wer. — To  the  first  interrogatory  they  answer:  No  per- 
son in  the  house  but  the  Commissioners. 

2.  Do  you  know  anything  which  will  benefit  the  caveator? 
If  you  do,  tell  it 

Answer. — To  the  second  interrogatory  they  answer,  nre 
know  nothing. 

Jacob  Land  testified,  by  interrogatories:  That  he  never 
heard  Mr.  Pace  mention  his  will.  That  he  had  heard  him 
speak  of  the  disposition  of  his  property  after  his  death — ^that 
his  business  should  be  so  arranged  that  there  should  be  no 
wrangling  after  his  death.  He  also  said  as  to  his  land,  he 
intended  that  all  of  it  should  be  sold  at  his  death.  This 
conversation  took  place  about  a  month  before  his  death, 
whilst  tracing  the  line  of  a  lot  of  land  lying  near  where  I  re- 
side, and  which  I  was  endeavoring  to  purchase  from  him] 
Knows  nothing  further  that  would  benefit  propounders. 

Cross  Examined: — Did  say  to  Newton  Pruett  that  I  knew 
nothing  of  old  man  Pace's  will,  nor  did  I  wish  to  know,  as  it 
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did  not  interest  me^  and  I  never  hecird  old  man  Pace  men- 
tion it  I  did  say  old  man  Burt's  children  were  as  much 
entitled  to  their  proportion  as  any  one  of  ^em  provided  there 
was  no  will  established.  Knows  nothing  further  that  would 
benefit  caveator. 

Jesse  Cox  testified :    Supposed  that  he  first  saw  the  will  at 
Mr.  Pace's  in  February,  1851 ;  he  died  Sunday  evening ;  on 
Tuesday  morning  after,  he  supposed,  he  found  it,  \\\e  will 
propounded,  in  his,  Mr.  Pace's  drawers.     Don't  think  he  read 
it,  and  no  body  else  read  it  in  his  presence.     They  were 
reading  wills,  but  he  does  not  know  who,  nor  how  many. 
Thinks  they  found  some  papers  similar  to  the  one  propoun- 
ded.   They  found  several  wills — some  witnessed  aud  some 
not    Was  asked  to  examine  and  join  iii  the  investigation 
amongst  the  papers  of  Mr.  Pace,  deceased,  for  a  will.     John 
Pace  asked  him  to  examine  the  papera     The  object  seemed 
to  be  to  search  for  a  iirflL    Did'nt  think  they  found  ^ny  pa- 
per that  was  the  will  of  Mr.  Pace,  from  the  fact  that  they 
were  not  witnessed.    That  was  his  notion.    His  notion  was 
that  it  was  not  a  will   without   being  witnessed.     Some  of 
these  papers  were   read — witness   did  not  read  any  one, 
though,  except  one  that  was  commenced  but  not  finished. 
Old  Mr&  Pace  was  present     Don't  remember  that  she  rec- 
ognized any  one  of  the  papers  as  the  will.     In  their  exami- 
nation they  examined  all  the  papers  they  supposed  large 
enough  to  contain  a  will ;  some  small  papers  they  did  not 
examine.    They  found  a  good  many  papers ;  thinks  it  pretty 
likely  they  found  the  will  propounded,  but  is  not  positive. 
Cannot  say  that  he  is  acquainted  with  the  hand  writing  of 
Mr.  Pace,  deceased,  from  having  seen  him  write.    The  one 
he  commenced  reading  is  the  one  not  signed.    It  was  sup- 
posed after  they  failed  to  find  a  will  that  there  was  one  here 
in  town,  in  the  hands  of  the  Clerk,  or  of  Judge  Alexander. 
Clement  Pace  was  the  one  who  supposed  there  must  be  an- 
other will.    Elkanah  and  John  Pace  went  ofi*  in  search  of  a 
will    Clement  Pace  said  he  went  over  there,  (that  is  to  the 
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house  of  old  Mr.  Pace),  the  night  the  old  man  died ;  in  the 
evening  he  found  the  back  door  open — he  went  to  the  drawers 
and  found  them  unlocked,  and  so  stated  to  witness,  and  said 
he  found  all  things  as  witness  then  saw  them.  The  money- 
was  scattered* about  in  the  drawer,  and  so  also  were  the  pa* 
pers — ^ihere  was  some  paper  and  some  silver  money. 

Rt'txamined : — No  person  told  him  that  every  thing  was 
as  it  remained  when  the  old  man  died ;  no  one  said  any- 
thing about  it  but  Clement  Pace.  Cannot  say  for  certain 
they  found  there  any  one  of  the  papers  (the  five  wills  in  evi- 
dence, including  the  one  propounded,)  shown  witness. 
Don't  think  he  ever  testified  that  he  found  the  will  propoun- 
ded with  four  others ;  he  has  stated  that  it  was  his  opinion 
that  he  did.     Was  magistrate  for  the  district  at  the  time. 

Dudley  Willett  testified,  that  he  had  some  conversation 
with  Mr.  Pace,  deceased,*  the  fall  before  he  died,  about  the 
last  of  October,  1850.  In  speaking  about,  he  informed  wit- 
ness that  he  had  arranged  his  business  to  his  own  liking. 
Witness  never  knew  anything  about  a  will,  but  Mr.  Pace 
said  he  had  fixed  up  his  business  as  he  wished  it  to  be — he 
never  said  anything  about  any  disposition  of  his  negroes, 
only  that  he  had  made  his  arrangements  as  he  wished  it  to 

go. 

Joshua  L.  0,  Davis  testified  that  he  had  a  conversation 
in  the  fall  or  winter  of  1850,  in  November  or  December  he 
went  to  him  to  get  ofi"  from  being  overseer,  the  conversation 
then  arose.  He  (Mr.  Pace,  deceased,)  then  stated  to  witness 
that  his  negro  property  would  not  fare  so  well  after  his  death, 
as  it  was  then  faring ;  he  then  stated  that  he  had  his  business 
arranged  and  fixed  so  that  his  children  would  understand  it 
after  his  death,  and  settle  without  any  difficulty,  if  they 
would  not  be  contentious.  ^ 

Hardy  May. — Testimony  of  Hardy  May  in  behalt  of  pro- 
pounders,  taken  by  interrogatories. 

To  the  1st  he  answers :  He  knows  the  parties. 

Interrogatory  4. — ^Are  you  acquainted  with  a  negro  wo- 
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man  by  the  name  of  Amy,  the  property  of  WilUam  Pace  m 
in  his  life-time?  If  you  are,  state  if  you  know  when  her 
child  Chany  was  bom,  and  also  her  child  Susan.  How 
many  children  has  Amy,  and  which  are  the  names  of  her 

^°!SSlr-I  am  well  acquainted  with  a  negro  woman 
named  Amy,  the  property  of  Wm.  Pace,  senior,  dec«^ 
Her  child -Chany  was  bom  in  the  montli  of  Augu8^  1847. 
r do  not  recollect  at  which  time  Susan,  the  youngest  was 

^TrUerrogatory  5.-Relate  all  you  know  that  will  benefit 
the  propounders  of  the  will 

answer.— \  know  nothing  more. 

Cross  Inierrogatories.-ATe  you  not  interested  m  having 
th«  said  will  established  ?  How  long  have  you  known  the 
negroes  mentioned  in  the  direct  interrogatories?  What 
«T*ns  have  you  had  of  knowing  them  and  their  ages  ? 

7n2T-l  have  no  interest  in  having  the  will  established. 

,  have  kniwn  Amy  for  the  past  seventeen  y^,  and  have 

ivcd  at  different  periods,  in  that  time,  with  Wilham  Pace, 

some  five  years,  and  this  is  the  means  I  have  of  knowing 

Amy  and  her  children. 

Evidence  for  Caveators: 

Joseph  Dent  testified,  that  he  went  to  Mr.  Pace's,  deceasej^ 
to  buy  a  stack  of  oats,  he  engaged  them,  and  he  and  the  dd 
man  went  on  down  to  the  lot,  and  going  along,  he  told  the 
M  man  that  he  would  not  pay  for  the  oats  for  a  few  days; 
the  old  man  replied,  "well  Joe,  don't  let  it  be  long;  I  shall 

,  ,:,„  long  and  don't  want  to  leave  any  unsettled  business 
K^hind  I  have  made  my  will  and  had  it  executed.  I  have 
fixed  my  business  as  I  have  wished  it  to  go     J  have  not 

IL  mv  will  as  your  father  did  his,  if  you  had  been  dis- 
Tsed  to  be  contrary,  you  could  have  broken  your  fi.ther's 
LiU  to  atoms,  into  one  thousand  or  ten  thousand  p.ec«, 
^tness  could  not  say  which)  and  you  had  to  have  an  ad- 
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ministration  as  to  your  father's  land  any  how ;  that  he  knew 
that  his  boys  were  contentious,  and  that  he  had  fixed  his 
business  so  that  there  could  be  no  mistake  after  his  death.'' 

Timothy  G.  McCrary  testified,  he  was  at  the  house  of 
old  Mr.  Pace  deceased,  the  day  before  ho  died  on  Sunday ; 
(witness  understood  he  died  at  that  time ;)  witness  knowing 
that  the  old  man  had  some  unruly  negroes,  remarked  to  him, 
it  would  be  best  to  give  off  his  negroes  to  his  children  to  his 
satisfaction ;  the  old  man  said  he  was  at  a  loss  to  know  what 
disposition  to  make  of  them,  to  do  right  and  to  do  justice. 

Mrs.  Mary  Pace — Testimony  taken  by  interrogatories, 
was  read,  and  is  as  follows: 

To  the  first  interrogatory  she  answers,  she  knows  the  par- 
ties. 

Second  Interrogatory, — Have  you  testified  before  by  in- 
terrogatories in  this  case,  in  behalf  of  said  propounders,with 
reference  to  the  paper  Avriting  propounded  as  the  last  will 
and  testament  of  William  Pace,  deceased. 

Answer. — To  the  second  interrogatory  she  answers,  I  have. 
Third  Interrogatory, — Did  you  or  not,  upon  a  certain  oc- 
casion, at  the  reading  of  said  paper  writing,  on  Tuesday, 
next  day  after  the  burial  of  said  William,  at  his  (then)  late 
residence,  in  presence  of  Richard  Dent,  James  G.  Burt,  Jesse 
Cox,  and  perhaps  others,  say,  upon  the  reading  of  said  pa- 
per writing:  "It  is  not  the  will  the  old  man  read  to  me,"  or 
words  to  that  etfect?  If  yea,  whom  did  you  mean,  by  the 
words  "old  man"? 

Answer. — To  the  third  interrogatory  she  answers:  I  don't 
recollect  of  coming  over  any  such  words  as  therein  named, 
or  to  the  same  effect,  and  do  not  recollect  naming  "  old  man" 
on  the  occasion,  as  I  was  not  in  the  habit  of  calling  Mr. 
Pace  "  old  man." 

Fourth  Interrogatory, — Did  you  or  not,  then  and  there 
also,  in  the  same  company,  and  more  particularly  in  the  pres- 
ence of  Richard  Dent,  James  G.  Burt  and  others,  say  that 
"he"  (meaning  said  William)  " had  left  all  his  business  un- 

VOL.   XXI.      31 


482  SUPREME  COURT  OF  GEORGIA. 


Thomas  Pace,  et  al.  vs.  Joha  Mealing. 


settled",  or  words  to  that  effect,  and  relate  all  you  know  to 
benefit  caveator. 

•Answer. — To  the  fourth  interrogatory  she  answers:  I  did 
not  say  he,  Mr.  Pace,  left  his  business  unsettled,  and  I  have 
nothing  more  to  say  that  will  benefit  the  caveator. 

Cross  Interrogatories, — First  Interrogatory. — If  upon 
any  former  occasion,  you  have  been  examined  as  a  witness,  in 
this  CELse,  please  say,  if  your  evidence  then  given,  as  to  the 
identity  of  the  last  will  and  testament  of  William  Pace, 
senior,  deceased,  was  correct,  and  repeat  your  reasons  for 
so  saying,  or  your  evidence  as  then  given. 

•Answer. — To  the  first  cross  interrogatory  she  answers: 
My  evidence  given  on  a  former  occasion  in  this  ease,  is  cor- 
rect :  and  my  reasons  for  saying  so  are  these :  One  night, 
late  in  the  year  one  thousand  eight  hundred  and  fifty,  Mr. 
Pace  took  his  candle  and  sat  down  and  wrote  until  I  became 
tired  and  lay  down.  After  some  time,  he  spoke  to  me,  and 
asked  me  if  I  was  awake,  and  told  me  to  get  up  and  he 
would  read  to  mc  what  he  had  been  writing.  I  got  up  and 
sat  down  by  him,  and  he  read  this  will  over  to  me  twice, 
and  asked  me  how  it  would  do?  and  I  said  to  him,  I  sup- 
pose that  is  your  wish  ?  He  said  that  it  was,  and  I  told  him 
that  it  would  do  very  well,  but  one  thing,  that  is,  Lany  is 
there  given  to  William,  who  lives  in  Alabama,  and  I  do  not 
want  her  to  go  there ;  so  he  immediately,  according  to  my 
wish,  put  out  Lany  and  inserted  Chany  in  her  place;  and 
then  disposed  of  Lany  otherwise  in  the  latter  part  of  the 
wiTI. 

Second  Cross  Interrogatory, -liyoxx  made  any  such  expres- 
sion as  inquired  of  in  the  third  direct  interrogatory,  please 
state  whether  it  was  made  in  reference  to  the  paper  writing, 
which  you  formerly  testified  was  the  last  will  and  testament 
of  William  Pace,  deceased,  or  some  other  will  which  was 
then  read  ? — Were  not  several  papers  read,  and  when  the 
true  and  last  will  was  read,  did  you  not  recognise  and  re- 
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member  it  as  the  paper  which  your  husband  had  last  read 
to  you,  as  his  last  will  and  testament? 

^Insiver, — To  the  second  cross  interrogatory  she  answers: 
I  do  not  re  ollect  of  making  any  such  observation  as  asked 
in  the  third  direct  interrogatory.  There  was  several  papen 
read  in  my  hearing,  but  when  the  last  will  was  read  to  me, 
I  knew  it,  for  the  reasons  I  have  stated  in  the  first  cross  in* 
terroi^atory. 

Third  Cross  Interrogatory, — If  you  made  any  allusion  to 
your  husband  having  left  his  business  unsettled,  please  state 
fully  what  you  intended  thereby. 

Jlnswer. — To  the  third  cross  interrogatory  she  answers:  I 
do  not  recollect  saying,  on  that  occasion,  that  my  husband 
left  his  business  unsettled. 

Fourth  Cross  Interro^^atory. — Relate  all  you  know  that  will 
benefit  the  propounders  of  the  will. 

Answer, — To  the  fourth  cross  interrogatory  she  answers: 
I  have  related  all  I  know  that  will  benefit  the  propounders 
of  the  will. 

James  G.  Burt  testified,  that  he  married  a  daughter  of 
old  Mr.  Pace,  deceased,  in  1828,  when  the  old  man  gave 
him  the  negro  girl  named  in  the  will  propounded,  Dinah, 
then  about  fifteen  years  old ;  since,  she  has  had  some  six  or 
eight  children;  his  wifii  had  died  before  the  death  of  Mr. 
Pace,  deceased.  He  was  at  the  old  gentleman's  the  Tuesday 
after  his  death  in  company  with  other  persons,  examining 
amongst  the  old  man's  papers  for  a  will ;  was  sitting  by 
Stephen  Pace,  as  near  as  they  could  set  together  in  chairs. 
Old  Mrs.  Pace  stood  behind  them  with  one  hand  on  the 
back  of  each  and  attending  to  the  reading  of  the  will  pro- 
pounded ;  Stephen  Pace  was  reading  it  aloud,  and  witness 
was  looking  over  reading  along  after  him,  they  had  read 
down  some  two-thirds  of  the  first  page,  when  Mrs.  Pace  ex* 
claimed,  ''this  is  not  the  will  the  old  man  read  to  me  that 
night;"  knows  it  is  the  will  propounded;  knows  it,  because 
of  the  interlineations.    There  was  some  six  wills  found^ 
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some  was  proven— had  witnesses ;  the  others  had  no  witness- 
es. B-in^^  shown  four  other  papers,  purporting  to  be  wills, 
besides  the  will  propounded,  witness  testified  that  they  were 
all  in  the  hand  writing  of  old  Mr.  Pace. 

Cross  Examined.— The  old  man  Pace  gave  witness  a 
young  nocrro  woman  after  his  marriage,  who  had  bred  six  or 
eight  children. 

Ridiard  Deni  testified  that  he  was  present  at  the  examin- 
ation of  the  deceased  Mr.  Pace's  papers,  on  the  Tuesday  af- 
ter his  death.  Old  Mrs.  Pace  asked  was  there  a  will  ?  Some 
one  said  there  was  no  will  proven.  Mrs.  Pace,  exclaimed, 
poor  old  creature,  he  must  have  been  deranged  to  leave  his 
business  in  such  a  fix.  Wliile  the  will  propounded  was  be- 
ing  read,  the  old  lady  said  "this  is  not  the  will  the  old  man 
read  to  me  that  night;  that  will  cut  out  Stephen  Pace,  and 
this  will  (then  being  read)  won't  do ;  could'nt  say  positive, 
but  thinks  the  will  propounded  is  the  will  then  read,  when 
the  old  lady  made  that  remark. 

Re-Examined.— U  was  the  will  the  old  man  read  that 
night  that  cut  out  Stephen  as  the  old  lady  said.  Stephen 
Pace  was  reading  the  will  propounded,  when  the  old  lady- 
made  the  remark. 

Copies  of  the  Wills  of  William   Pace,  (deceased,)  introduc- 

ced  in  evidence. 

In  the  name  of  God— Amen.  1,  William  Pace,  of  the 
county  of  Putnam,  and  State  of  Georgia,  being  very  sick  and 
low  in  body,  but  in  perfect  mind  and  mefmory,  thanks  be  to 
God  for  it,  calling  to  mind  the  mortaHly  of  my  body,  and 
knowing  that  it  is  appointed  for  all  men  once  to  die,  do  make 
and  ordain  this  my  last  will  and  testament,  and  touching 
mv  worldly  estate  wherewith  it  has  pleased  God  to  bless 
me  in  this  life,  I  give  and  devise  and  dispose  of  the  same 
in  manner  as  follows: 

Item  1st     I  give  and  bequeath  to  my  daughter,  Elizabeth 
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Weddington,  one  iiogro  girl  named  Tildy,  for  her  peaceably 
to  possess. 

Item  2d.  I  f?ivo  and  bequeath  to  my  daughter,  Polly 
May,  one  negro  girl  named  Fillis,  and  her  two  children,  for 
her  peaceably  to  possess. 

Item,  3d.  I  giv(»  and  bequeath  unto  my  daughter,  Catha- 
rine  May,  one  negro  girl  named  Rose,  and  her  two  children, 
for  her  peaceably  to  possess. 

Item  4th,  I  give  and  bequeath  to  my  daughter,  Lucy 
Burt,  one  negro  girl  named  Dinah,  and  her  two  children,  for 
her  peaceably  to  possess. 

Item  5th,  I  give  and  bequeath  unto  my  son  WiUiani, 
three  hundred  dollars,  which  he  has  received. 

Item  6th,  I  give  and  bequeath  to  my  son,  Clement,  three 
hundred  dollars,  which  he  has  received. 

Item,  7th,  I  give  and  bequeath  to  my  son,  Stephen,  three 
hundred  dollars,  which  he  has  received  in  a  negro. 

Item  Sth.  I  give  to  my  son  John,  one  half  of  a  certain 
lot  of  land  I  bought  of  Smith  Scrogin,  No.  327,  and  a  cer- 
tain bit  on  this  side  of  the  creek,  willed  to  me  by  my  father,! 
suppose  about  eight  or  ten  acres.  I  also  give  unto  John,  the 
house  where  I  formerly  lived,  and  the  land  below  the  old 
path  leading  from  Mrs.  Terrill's  to  the  meeting  house,  and 
all  to  the  left  of  said  path  and  road,  to-wit.  till  it  comes  to 
the  side  of  the  hill  above  the  spring  to  the  old  road  leading 
to  Holt's  Ferry,  including  the  houses  and  open  land  round 
the  house  and  springs  where  1  used  to  live,  called  my  old 
place ;  one  negro  man  named  Jack,  one  filly  called  Beck, 
one  feather  bed  and  furniture,  one  cow  and  calf,  one  sow 
and  pigs ;  and  leave  it  in  the  power  of  my  wife  to  give  him 
house  furniture  and  tools. 

Item  9th,  I  give  unto  my  son  Elkanah,  at  the  death  or 
marriage  of  his  mother,  the  house  and  land  where  I  now 
live,  deeded  to  me  by  my  brother.  Hardy  Pace,  with  all  its 
appurtenances,  Nos.  314, 315,  in  three  pieces,  containing  one 
hundred  and  seventy-six  acres,  be  the  same  more  or  less ; 
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also,  the  land  lying  to  the  right  of  the  road  leading  from 
where  I  now  live,  to  Garner's  ferry,  down  to  Mrs.  Terrill's 
path,  thence  with  said  path  to  the  corner  of  the  fence  to  the 
road  leading  from  where  I  live  to  the  meeting  house,  thence 
with  said  road  to  the  begiiming.  Also,  at  my  death,  I  give 
unto  Elkanah,  one  negro  boy  named  Bartlet,  one  horse,  sad- 
dle and  bridle,  worth  one  hundred  and  twenty  dollars,  one 
feather  bed  and  furniture,  one  cow  and  calf,  one  sow  and 
pigs ;  and  leave  it  in  the  power  of  my  wife  to  give  him  house 
furniture  and  tools. 

Item  lOM.  I  give  unto  my  wife  Polly  Pace,  during  her 
natural  life  or  widowhood,  the  use  of  the  house  and  land, 
where  I  now  live,  with  all  the  rest  of  my  lands  not  willed 
away  before,  and  house  and  furniture,  and  stock  of  every 
description  whatever,  for  her  peaceably  to  possess  during  her 
natural  life  or  widowhood,  and  at  her  death  or  marriage,  I 
give  unto  my  nine  children,  as  follows: 

Item  llM.  I  give  unto  my  son  William,  one  negro  nam- 
ed Isham. 

Item  12/A.  I  give  unto  my  daughter  Elizabeth  Wedding- 
ton,  one  negro  boy  named  Frank. 

Item  13/A.  I  give  unto  my  daughter  Polly  May,  one  ne- 
gro boy  named  Tom, 

//em  H/A.  I  give  unto  my  daughter  Catharine  May,  one 
negro  boy  named  Ned. 

Item  l5tL  I  give  unto  my  daughter  Lucy  Burt,  one  ne- 
gro boy  named  Mingo. 

Item  16th.  I  give  unto  my  son  Stephen,  one  negro  boy 
named  Peter. 

Item  nth.  I  give  unto  my  son  John  one  negro  woman 
Hester. 

Item  ISth.  I  give  unto  my  son  Elkanah,  one  negro  girl 
named  Chany. 

Item  19th.  I  give  unto  my  son  Clement,  one  negro  boy 
named  Sam,  and  a  certain  piece  of  land  joining  him  on  the 
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Other  side  of  the  creek,  supposed  to  be  four  acres  and  a  quar 
ter,  I  bought  of  my  brother  Hardy  Pace. 

Item  20th.  I  give  unto  my  wife,  Lany  and  Joseph,  or 
Arter,  for  her  to  dispose  of  amongst  my  children,  as  she 
thinks  proper,  at  her  death;  andjsho  is  at  liberty,  and  can,  at 
her  option,  give  to  either  or  all  of  my  nine  children,  the  ne- 
groes last  willed  to  them,  when  9he  is  so  minded. 

Item  2\si.  At  the  death  or  marriage  of  "my  wife,  I  want 
all  the  rest  of  my  property,  not  disposed  of,  to  be  equally 
divided  between  my  nine  children. 

liem  22d,  I  also  want  all  my  just  debts  to  be  paid  as  they 
come  on  demand,  out  of  my  present  crop,  and  the  debts  ow- 
ing to  me ;  and  if  either  of  the  children  should  die  before 
they  receive  the  property  left  to  them,  I  want  their  property 
equally  divided  between  the  others  alive ;  and  if  either  of 
their  negroes  should  die  before  they  receive  them,  I  want 
them  to  have  another  of  equal  description,  of  the  balance  of 
my  estate  not  willed  away. 

Hem  23d.  I  also  give  unto  my  son  Elkanah,  at  the  death 
of  his  mother,  the  balance  of  the  lot  of  land  I  bought  of 
Jerry  Edgot,  not  before  willed  to  him  and  John. 

Item  24tA.  I  also  appoint  my  wife,  Mary  Pace,  executrix 
of  this  my  last  will.  In  witness  whereof,  I  have  hereunto 
set  my  hand  and  seal,  this  April  the  30th,  1832,  in  presence 
oi 

Joseph  Moreland, 

Joseph  Moseley,  WILLIAM  PACE,  [seal.] 

David  T.  White. 

Copt/  Will  of  miliam  Pace,  Senior. 

Georgia,  1  In  the  name  of  God,  Amen.  I,Wil- 
Muscogee  County.  /  liam  Pace,  senior,  of  the  county  and 
State  aforesaid,  being  in  perfect  mind  and  memory,  but  weak 
in  body,  and  calling  to  mind  the  mortality  of  my  body,  and 
knowing  that  it  is  appointed  for  all  men  to  die,  do  make  and 
ordain  this  my  last  will  and  testament,  as  touching  my  world- 
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ly  estate,  wherewith  it  has  pleased  God  to  bless  me  in  this 
life.  I  give  and  devise  and  dispose  of  the  same,  in  manner, 
as  follows : 

Item  1st.  I  give  my  soul  to  God  that  gave  it,  and  desire 
my  executrix,  or  executors,  to  have  my  body  decently  buried, 
that  it  may  return  to  dust  from  whence  it  came,  according 
to  the  word  of  the  Lord. 

Item  2d.  I  desire  that  all  my  property,  of  every  descrip- 
tion, remain  in  the  hands  of  my  wife,  Polly  Pace,  during  her 
life,  and  that  she  keep  it  together,  as  it  now  is ;  and  as  my 
just  debts  come  due,  that  she  pay  them  out  of  the  profits 
arising  from  the  same.  At  the  death  of  my  wife,  I  want  the 
property,  as  I  will  it  away,  to  fall  into  the  possession  of  them 
I  will  it  to,  and  for  them  to  take  it  in  possession ;  and  the 
balance  of  my  estate,  not  willed  away,  of  every  description, 
to  be  sold  by  my  executors,  at  public  sale,  and  the  money 
arising  from  the  sale,  to  be  equally  divided  among  my  living 
children ;  that  is,  them  that  are  alive  at  the  time  when  the 
sale  takes  place. 

Item  3d.  At  the  death  of  my  wife,  I  give  unto  my  son 
William  Pace,  a  negro  man  named  Jack,  and  Frank,  and 
EUick. 

Item.  4th.  At  the  death  of  my  wife,  I  give  unto  my  son 
Clement,  one  negro  man  named  Tom,  and  Joe  a  man,  and 
Lucy  a  girl. 

Item  5th.  I  give  unto  my  son  Stephen,  a  negro  man  he 
has  had,  and  Peter  and  Biirwell. 

Item  6th.  I  give  unto  Elkanah  Pace,  at  tlie  death  of  his 
mother,  Bartlett  a  man,  and  Caty  a  girl,  and  Rose  a  girl, 
and  two  boys,  Lewis  and  Phillip. 

Item  1th.  At  the  death  of  my  wife,  I  give  unto  my  son 
John,  Sam  a  man,  and  Amy  a  woman,  and  her  youngest 
child. 

Item  8th.  I  give  unto  my  daughter  Betsy,  or  Elizabeth 
Weddington,  at  the  death  of  my  wife,  a  negro  girl  named 
Tildy,  and  her  children ;  and  Isham  and  Heste):,  and  half  of 
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the  lot  of  land  she  lives  on,  including  the  house  she  lives  in. 

Hem  9th.  At  the  death  of  my  wife,  I  give  unto  Caty 
May's  children,  John  May's  first  wife,  deceased.  Rose  and 
her  children,  to  be  equally  divided  between  Catharine's  chil- 
dren« 

Item  10/A.  At  the  death  of  my  wife,  I  give  unto  my 
daughter  Polly  May,  Fillis  and  her  children,  to  be  equally 
divided  between  Polly's  children ;  and  at  her  death,  I  also 
give  unto  Polly  a  negro  girl,  her  life-time,  named  Judy ;  and 
at  her  death,  I  give  said  negro  Judy  to  William  May,  Polly's 
son,  and  her  increase. 

Item  llM.  I  give  unto  my  daughter  Lucy  Burt's  two 
children,  Marty  and  Mary,  Dinah  and  her  two  children,  to 
be  equally  divided  between  them ;  and  if  either  of  them 
should  die,  without  an  heir  of  their  body,  I  want  the  other 
to  have  all  of  the  negroes. 

Item  12M.  I  also  appoint  my  wife,  Polly  Pace,  executrix 
of  this  my  last  will,  (alone,)  and  at  her  death,  for  each  of  my 
sons  to  have  equal  power  as  executors ;  that  is,  my  living 
sons  at  that  time ;  in  witness  whereof,  I  have  hereunto  set 
my  hand  and  seal,  this  Febniary  4th,  1847,  in  presence  of 
us. 

WILLIAM  PACE,  Sr.  [seal.] 

I  also  give  unto  my  son  Elkanah  Pace,  a  negro  man  nam- 
ed Mingo,  by  his  paying  unto  my  estate  four  hundred  dol- 
lars, twelve  months  after  the  death  of  my  wife ;  and  I  also 
give  unto  my  son  John  Pace,  a  negro  girl  named  Hannah, 
by  his  paying  to  my  estate  one  hundred  dollars,  twelve  months 
after  the  death  of  my  wife.  I  also  desire  that  Lany,  after 
the  death  of  my  wife,  live  amongst  my  children,  when  she 
thinks  proper.  This  given  under  my  hand  and  seal,  this 
February  4th,  1847,  in  presence  of  us. 

WILLIAM  PACE,  Sr,  [seal.] 
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Copy  Will  of  William  Pace^  Senior. 

GEvORoiAy  1      In  the  name  of  God,  Amen.     I,  Wil- 

Muscogee  County.  /  Ham  Pace,  senior,  of  the  county  and 
State  aforesaid,  being  in  perfect  mind  and  memory,  but 
weak  in  body,  and  calling  to  mind  the  mortality  of  my  body, 
and  knowing  that  it  is  appointed  for  all  men  to  die,  do  make 
this  my  last  will  and  testament,  as  touching  my  worldly 
estate,  that  it  has  pleased  God  to  bless  me  with  in  this  life.  I 
give  and  dispose  of  the  same  in  manner  as  follows: 

Item  1st,  I  give  my  soul  to  God  that  gave  it,  and  desire 
my  executor,  to  have  my  body  decently  buried,  that  it  may 
return  to  dust  from  which  it  came,  according  to  the  word 
of  the  Lord. 

Item  2d.  I  desire  that  all  my  property  of  every  descrip- 
tion whatever,  remain  in  the  hands  of  my  wife,  Polly  Pace, 
during  her  natural  life,  and  that  she  keep  it  together  as  it  now 
is,  and  as  my  just  debts  become  due,  that  she  pay  them 
out  of  the  profits  arising  from  the  same.  At  the  death  of  my 
wife,  I  want  the  property,  as  I  will  it  away,  to  fall  into  the 
hands  of  them  I  will  it  to,  and  for  them  to  take  it  in 
possession,  and  the  balance  of  my  estate,  of  every  description, 
not  willed  away,  to  be  sold  by  my  executors  at  public  sale, 
and  after  paying  my  just  debts,  or  the  debts  of  my  estate,  to 
be  equally  divided  between  my  living  children ;  I  mean 
them  that  are  alive  at  that  time,  when  the  sale  takes  place. 

Item  3d.  At  the  death  of  my  wife,  I  give  unto  my  son 
William  Pace,  one  negro  man  named  Jack,  and  one  boy 
named  Frrnk. 

Item  4th.  At  the  death  of  my  wife,  I  give  unto  my  son  Cle- 
ment Pace,  one  negro  boy  named  Tom,  and  a  man  named 
Joe. 

Item  5th.  At  the  death  of  my  wife,  I  give  unto  my  son 
Stephen  Pace,  one  man  named  Peter,  and  one  boy  named 
Burwell 

Item  6th.    At  the  death  of  my  wife,  I  give  unto  my  son 
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John  Pace,  one  negro  man  named  Sam,  and  one  negro  boy 
named  Ned. 

Item  Itfu  At  the  death  of  my  wife;  I  give  unto  my  son 
Elkanah  Pace,  one  negro  man  named  Bartlett,  and  Amy 
and  her  youngest  child,  and  Chany  and  her  youngest  child. 

[tern  Hth.  At  the  death  of  my  wife,  I  give  unto  my  daugh- 
ter Elizabeth  VVeddington,  one  half  of  the  lot  of  land  she 
lives  on,  including  the  houses  where  she  lives  in,  to  be  taken 
off  of  the  upper  end  of  said  lot,  joining  Byers  and  my  son 
John ;  also  a  negro  woman  nam(*d  Tildy,  and  her  children, 
and  Isham  and  his  wife. 

Itetn  9lh.  I  give  unto  Catharine  May's  children,  formerly 
John  May's  wife,  my  daughter,  Rose  and  her  children,  to  be 
equally  divided  between  Catharine's  children. 

Item  lOth.  At  the  death  of  my  wife,  I  give  unto  Nancy 
Pace,  son  William's  daughter,  Judy  a  girl,  and  Ellick,  a 
boy. 

Item  llM.  At  the  death  of  my  wife,  I  give  unto  my 
daughter,  Polly  May's  children,  Philis  and  her  children,  to  be 
equally  divided  between  them,  at  the  death  of  my  daughter 
Polly  May. 

Item  \2th.  At  the  death  of  my  wife,  I  give  unto  my  daugh- 
ter Lucy  Burt's  children,  Martha  and  Mary,  Dinah's  two  chil- 
dren, to  be  equally  divided  between  them. 

Item  l3tA,  At  the  death  of  my  wife,  I  give  unto  my 
grand  daughter,  Mary  Petty,  one  negro  girl  named  Caty. 

Item  14M.  The  other  negroes'not  given  away,  I  leave 
with  my  wife,  to  dispose  with  as  she  thinks  proper,  amongst 
our  living  children,  at  her  death  or  before. 

Item  1 5th.  I  also  appoint  my  wife,  Polly  Pace,  executrix 
to  this  my  last  will,  (alone)  and  at  her  death,  for  each  of  my 
sons  to  have  equal  powers  as  executors ;  that  is,  my  living 
sons  at  that  time.  In  witness  whereof,  I  have  hereunto  set 
my  hand  and  seal,  this  February  4th,  1847. 

WILLIAM  PACE,  [L.  S.] 
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Item  16th,  At  the  death  of  my  wife,  should  she  fail  to 
dispose  of  the  negroes,  as  above  empowered,  I  want  my  ex- 
ecutors to  sell  them  at  public  sale,  if  they  can't  divide  them 
satisfactorily  amongst  themselves ;  I  want  the  negroes  to  be 
divided  between  my  five  sons,  William,  Clement,  Stephen, 
John,  and  Elkanah,  and  no  one  else  to  bid  at  the  sale,  and 
no  one  else*  to  share  in  the  money  arising  from  the  sale  of 
the  negroes,  if  there  should  be  a  sale.  Signed  by  my  own 
hand,  this  February  the  4th,  1847. 

WILLIAM  PACE,  [L.  S.] 

Cojn/  Will  of  William  Pace, 

In  the  nanie  of  God,  Amen !  I,  William  Pace,  senior,  of 
the  county  and  State  aforesaid,  being  in  perfect  mind  and 
memory,  but  weak  in  body,  and  calling  to  mind  the  mortali- 
ty of  my  body,  and  knowing  that  it  is  appointed  for  all  men 
to  die,  do  make  and  ordain  this  my  last  will  and  testament, 
as  touching  my  worldly  estate,  whereof  it  hath  pleased  God 
to  bless  me  with  in  this  life.  I  give,  and  devise,  and  dis- 
pose of  the  same,  in  manner  as  follows : 

Item  1st.  I  give  my  soul  to  God  that  gave  it,  and  desire 
my  executrix  and  executors,  to  have  my  body  decently  bu- 
ried, that  it  may  return  to  dust  from  whence  it  came,  accord- 
ing to  the  word  of  the  Lord, 

Item  2d,  I  desire  that  all  my  property,  of  every  descrip- 
tion whatever,  remain  in  the  hands  of  my  wife  Polly  Pace*, 
during  her  natural  life,  and  that  she  keep  it  together,  as  it 
now  is,  and  as  my  just  debts  come  due,  that  she  pay  them 
out  of  the  profits  arising  from  the  same.  At  the  death  of 
my  wife,  I  want  the  property,  as  I  will  it  away,  to  fall  into 
the  hands  of  them  I  will  it  to,  and  for  them  to  take  it  iu  pos- 
session, and  thQ  balance  of  my  estate,  of  every  description, 
not  willed  away,  to  be  sold  by  my  executors,  at  public  sale, 
and  divided  between  my  living  children — I  mean  them  that 
are  alive  at  that  time,  when  the  sale  takes  place. 

Item  3d,    At  the  death  of  my  wife,  I  give  unto  my  son 
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William  Pace,  one  negro  man  named  Jack,  and  one  boy 
named  Frank,  and 

Item  4th.  At  the  death  of  my  wife,  I  give  unto  Clement 
Pace,  one  negro  man  named  Joe,  and  one  named  Tom,  and 
a  boy  named  Phillip. 

Item  5th,  At  the  death  of  my  wife,  I  give  unto  my  son 
Stephen  Pace,  one  negro  named  Peter,  and  a  boy  named 
Burwell. 

Item  6th.  At  the  death  of  my  wife,  I  give  unto  my  son 
John  Pace,  one  negro  man  named  Sam  and  one  named  Ned, 
Rose  a  girl. 

Item  7th,  At  the  death  of  uiy  wife,  I  give  unto  my  son 
Klkanah  Pace,  a  negro  man  named  Bartlctt,  and  Amy,  and 
her  youngest  child,  and  Lewis  a  boy. 

Item  Sth.  At  the  death  of  my  wife,  I  give  unto  my 
daughter  Elizabeth  Weddington,  one  half  of  the  lot  of  land 
she  lives  on,  to  be  taken  off  of  the  upper  end  of  the  lot,  join- 
ing son  John's  land;  also  a  negro  man  named  Isham,  and 
his  wife  Hester,  and  Tildy  and  her  children. 

Itern  9th,  I  give  unto  Catharine  May's  children,  former- 
ly John  May's  wife,  my  daughter.  Rose  and  her  children,  to 
be  equally  divided  between  Catharine  May's  children. 

Item  10/ A.  At  the  death  of  my  wife,  I  give  unto  Nancy 
Pace,  son  William's  daughter,  Judy  a  girl,  and  Ell  irk  a  boy. 
Item  llth.  At  the  death  of  my  wife,  I  give  unto  my 
daughter  Polly  May's  children,  Fillis  and  her  children,  to  be 
equally  divided  between  them,  at  the  death  of  my  daughter 
Polly  May;  and  at  the  death  of  my  wife,  I  give  unto  my 
daughter  Polly  May,  one  negro  girl  named  Lucindy. 

Item  I2th.  I  give  unto  my  daughter  Lucy  Burt's  children, 
Martha  and  Mary,  a  negro  woman  Dinah,  and  her  children, 
to  be  equally  divided  between  them :  and  if  any  one  of  the 
girls  should  die  without  an  heir  of  her  body*,  the  living  one 
to  take  all. 

Item  \3th.  At  the  death  of  my  wife,  I  give  unto  Mary 
Petty,  a  girl  named  Caty. 
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Item  14/A.  I  also  appoint  my  wife,  Polly  Pace,  executrix 
of  this  my  last  will  (alone)  and  at  her  death,  for  each  of  my 
sons  to  have  equal  power  as  executors ;  that  is,  my  Imng 
sons  at  that  time,  to-wit :  William,  Clement,  John,  Stephen 
and  Elkanah.  In  witness  whereof,  I  have  hereunto  set  my 
hand  and  seal,  this  August  1st,  1847. 

WILLIAM  PACE,  Sr.  [seal.] 

Copy  Will   of  Michael   L.  Dent  father  of  Joseph  Dent, 

introduced  and  read  by  Caveator. 

June  11th,  1847. 

This  my  last  will  and  testament.  That  after  my  decease, 
I  be  buried  with  a  christian  burial,  such  as  becometh  one  that 
looks  for  reward  in  the  merits  of  Jesus. 

Art  1.  That  my  property  be  divided  as  follows :  To  my 
wife  I  give  the  lot  of  laud  whereon  I  now  live,  during  her 
natural  life.  At  her  death  to  William  H,  Dent  during  his 
natural  life. 

2.  I  give  my  black  woman  Sophia  to  my  wife,  together 
with  all  the  plantation  tools,  two  cows  and  calves,  one  sow 
and  shoats,  pork  hogs  to  make  meat  for  one  year,  the  house- 
hold and  kitchen  furniture,  my  brood  mare  and  colt,  and 
sorrel  mule  *  all  the  above  bequest  during  her  natural  or  sin- 
gle life ;  at  her  death  to  William  Hatch  for  his  support  while 
he  lives,  and  to  be  equally  divided  among  the  lawful  heirs  at 
his  death. 

3.  I  give  to  W.  Hatch  my  colored  man  Billy,  during  his 
life  time,  and  at  his  death  to  the  lawful  heirs,  and  appoint 
my  son  Joseph  M.  Dent  guardian  of  the  property  and  per- 
son of  William  Hatch. 

4.  I  give  to  my  daughter  Mary  S.  Byers,  my  boy  Mark, 
and  to  the  lawful  heirs  of  her  body. 

5.  I  give  to  my  daughter  Elizabeth  Biggers,  and  to  the 
lawful  heirs  of  her  body,  my  colored  girl  Lizzy. 

6.  I  give  to  my  daughter  Margaret  Ann  Mullen,  and  to 
the  heirs  of  her  body,  my  girl  Anne. 

7.  To  my  son  Richard,  my  boy  Leigh. 
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8.  To  Robert  Lawson,  my  girl  Lindy. 

9.  To  John  Michael  Lawson  Dent,  my  boy  Allick. 

10.  To  A-  S.  Dent,  my  boy  David, 

11.  To  my  son  Richard,  intrust  for  Joseph  M.  during 
his  natural  life,  my  woman  Lucy.  Joseph  .,  VVnIiam 
Hatch, and  my  wife,  to  receive  theirs,  without  valuation  ;  the 
balance  of  the  above  named  legatees  to  receive  theirs  at  val- 
UBtion,  so  as  to  make  them  all  equal,  accounting  for  what 
they  have  received.  The  balance  of  my  property  to  be  sold 
together  with  my  crop,  and  applied  so  far  as  it  will  go  to  make 
up  the  deficit  of  those  that  receive  black  ones  of  less  value, 
and  if  not  enough  to  make  them  equal,  to  be  paid  by  them 
that  have  received  those  of  more  value,  so  that  there  shall 
be  an  equal  division  with  the  legatees,  as  this  instrument 
directs;  and  I  appoint  my  son  Richard  Dent  my  executor  to 
carry  out  my  wish  without  any  administration.  My  last  ill- 
ness and  burial  expenses  to  be  first  paid. 

Two  hundred  bushels  of  corn  to  be  left  on  the  place,  with 
fodder  enough  to  support  for  one  year. 

MICHAEL  LAWSON  DENT, 

• 

To  the  property  given  to  John  Michael  Lawson  Dent,  I 
appoint  my  son  Richard,  guardian,  the  profits  to  be  applied 
for  his  support  and  schooling,  the  principal  to  be  kept  un- 
touched till  he  arrives  at  manhood.  If  he  dies  before  that 
time,  the  property  to  return  to  my  estate;  and  to  John  H. 
Dent's  widow  I  give  fifty  dollars. 

M.  L.  DENT. 

The  lot  of  land  two  hundred  and   six,  to  be  sold  to  raise 

money  to  pay  otf  them  of  the  legatees  that  lack ;  Joseph  M. 

Dent  to  be  paid  |[100  for  his  services  if  he  continues  to  save 

the  crop. 

M.  L.  DENT. 

Jesse  Coot  re-introduced  hy  propounders^iQsXified^  lie  heard 
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no  such  remark  as  that  of  the  old  lady,  that  the  will  read  to 
her  that  night  by  the  old  man,  cut  out  Stephen. 

Cross  Examined. — The  remark  might  have  been  made  and 
he  not  have  heard  it — did  not  pay  particular  attention,  there 
were  a  good  many  people  about 

Jaines  G.  Burt  re-introdnced  by  propounderSj  heard  no' 
such  remark  as  that  testified  to  by  Dent,  as  made  by  the  old 
lady,  that  the  will  the  old  man  read  to  her  cut  out  Stephen. 

William  Pace  (or  propou7id^rs^  sworn,  testified,  he  was 
present  at  tlie  examination  for  a  will,  on  Tuesday  after  the 
old  man  died.  He  heard  several  wills  read,  and  when  the 
will  that  disposed  of  Laney  was  read,  the  old  lady  said  that 
was  the  last  will. 

New f on  Pruett  for  caveator ^  testified  by  iuterrogalories, 
that  on  the  26th  day  of  April,  1854,  on  Mr.  Jacob  Land's 
plantation,  Mr.  Jacob  Land  and  one  of  his  little  sons  about 
eight  or  ten  years  of  age,  and  himself,  were  present,  and  Ja- 
cob Land  said  he  did  not  know  anything  about  the  will  of 
William  Pace,  senior,  deceased ;  he  never  heard  William 
Pace,  senior,  say  anything  about  his  will,  and  he  Land,  did 
not  want  to  know  anything  about  it;  and  he  Land  thought 
that  Mr.  Burt's  children  ought  to  have  their  share  of  their 
grand-father's  estate  as  much  so  as  any  of  the  old  man's 
children,  and  that  he  did  not  blame  Burt  for  the  course  he 
was  pursuing. 

At  Mr.  Burt's,  some  time  in  the  summer  of  1848,  he  heard 
William  Pace,  senior,  deceased,  say  he  intended  to  do  the 
same  by  Burt  he  did  by  his  other  children. 

Cross  Interrogatories, — 1.  No  one  w^as  present  or  could 
have  heard  the  conversation  but  those  mentioned  in  the 
second  direct  interrogatory. 

2.  I  was  sent  to  Mr.  Land's  by  Elkanah  Pace,  to  buy 
some  corn,  and  Land  remarked  or  observed  to  me  that  Pace 
wanted  to  sell  him  a  piece  of  land,  which  give  rise  to  the 
conversation  related  in  the  second  direct  interrogatory  w^hich 
is  all  that  I  recollect  of  the  conversation. 
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3.  I  happened  to  name  it  to  one  of  his  particular  friendly 
not  knowing  that  I  would  be  called  on  to  testify  in  the  casa 
I  did  not  know  that  I  would  be  called  on,  till  the  intenroga" 
lories  were  presented  to  me.  Mr.  Burt  and  mysdf  married 
sisters. 

4.  Has  not  been  connected  by  blood  or  nuurriage  with  pro- 
pounders. 

5.  Has  not  heard  caveator  say  an3rthing  in  iaTor  of  pro- 
pounders. 

« 

For  propcunders. — Newton  Pruett  by  interrogatories  tes- 
tified. 

1.  He  knew  the  parties. 

2.  Knew  William  Pace,  whose  will  is  controverted  in  this 
case. 

3.  He  gave  his  testimony  in  this  case  before  by  interroga- 
tories, at  the  instance  of  caveator,  just  before  the  sitting  of 
the  Superior  Court  of  Muscogee  county,  Georgia,  in  the 
Spring  of  1854. 

4.  He  was  asked  by  former  interrogatories,  at  the  instance 
of  caveator,  to  state  all  he  knew  to  benefit  caveator,  and  his 
answer  was,  according  to  the  best  of  his  recollection,  that  he 
heard  William  Pace,  deceased,  say  to  James  Burt,  that  he 
would  do  by  him  as  he  done  by  others,  or  words  to  that  ef- 
fect 

5.  The  subject  of  conversation  was  between  Burt  and 
Pace,  that  Burt  asked  William  Pace,  deceased,  for  a  board 
tree,  which  induced  him  to  remark  that  he  would  do  by  him 
as  he  done  by  others.  Pace  granted  him  the  board  tree  ac- 
cording to  or  at  his  request  This  request  and  remark  was 
made  at  Mr,  Burt's  house,  in  the  year  1848. 

6.  He  stated  to  Ralph  Thompson,  in  Elkanah  Pace's 
swamp  or  low  ground  cotton  patch,  about  ten  days  after  giv- 
ing in  his  testimony  before  in  this  case,  and  in  a  few  days  af- 
ter, between  Elkanah  Pace's  saw  mill  and  his  dwelling  house, 
that  the  remark  above  mentioned  was  made  by  William 
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fm        sawBmm  conncr  or  Gjpiatai^ 

9lMMiA  vawer  4o  James  Burt'a  i eqaeat,  that  Pace  would  let 
IwR  fe»toa«  bomrd  ^ttee.    He  did  aleo  state  at  such  time  and 

m 

pt$fim40  iRBlph  Ttaompsoiiy  that  in  caking  his  teslimoit;]^  ot 
the  ccsaaidD  abdve  refisnred  to,  the  Gommtanonen  took  4hs 
above  mentioned  remark  of  Mr.  Pace  to  Mr.  Burt,  btrt  did 
BottakMMibwn  the  taplaoation of  it,  which  he ^^Te  them^ as 
a  part  of  his  testimony. 

^Qrots  Jnderrogttiori€s,^-Tbe  only  «3cploiialion  giv^n.  by 
Mr.  Pace  was,  that  he  would  give  Burt  a  board  tree^alBmtif 
request,  as  he  had  done  by  others,  alluding  to  nothing  but 
tM  boiiid  ttee. 

. S.  In  the  fifth  direct  interrogatory,  he  has  answered  imlm 
be  did  say  in  his  own  worda 

'^  Judge  Bennino  having  been   formerly  of  counsel  iti   this 
did  not  preBide. 


WsixaMN  JoHNseir  &  Si-oax  ;  Hmss  Holt,  for 
in  error. 


ToeiCAs  &  Dewmjio;  and  1cwem&.  Jonas,  for  defendant 
ifik  error. 

Jfy  lAc  Cbiir/.-**LviAFXiN,  J.  delivering  the  opinion. 

A  verdict  having  been  found,  settf  ng  up  the  wtU  ptopomd- 
led  for  fATobate  in  this  case,  a  rule  nisi  was  moved  at  flia 
iMime  Term,  calling  upon  the  succesc^l  party  to  show  cawis^ 
so  soon  as  counsel  oould  bo  heard,  why  a  new  trial  should 
not  be  granted.  According  to  the  practice  of  the  Goun,  Um 
argument  would  have  been  beard,  and  the  decision  made  at 
Ihe  next  ensuing  Term.  In  order  to  expedite  Ae  cause,lHiw« 
^er,  it  was  agreed  that  the  appMeation  should  be  refitoed.M 
tfte  Coort,  without  aigoment,  and  the  judgment  was  ta.im 
0$nito  the  Clerk  within  twenty  days^  to  be  entered  aa  lifJha 
December  Term,  when  the  motion  was  made.    More 
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tveaty  days  elapsed  before  the  decision  of  the  Judge,  older* 
Itig  a  new  trial,  was  received.    This  decision  is  excepted  to^ 
becnuse  it  was  not  rendered  within  the  time  specified  in  th». 
agreement 

'  We  have  no  hesitation  in  holding,  that  the  judgment  can? 
BoC  fail  on  that  ground.  Suppose  the  Judge  had  failed  en* 
timly  to  make  upan  opinion,  the  only  effect  would  have  been 
that  the  case  would  have  stood  over  for  a  hearing  at  the 
ABXt  Term ;  when  according  to  usage,  it  was  properly  deteit 
minable.  And  that  is  the  direction  we  should  give  this  ease, 
bat  for  the  request  of  counsel: — if  that  be  the  opinion  of  the 
Court,  that  this  ol^ection  be  considered  as  withdrawn. 

Was  the  Court  then  so  flagrantly  wrong  in  granting  a  new 
trial,  that  we  are  constrained  to  interfere  and  control  his  dis- 
cretion ? 

This  case  is  reported  at  great  length  in  I4/A  Geo.  Rep^ 
p»  596,  Upon  a  thorough  and  careful  examination  of  all  the 
testimony,  we  were  then  of  the  opinion  that  the  presumption 
of  law  against  a  testamentary  paper,  dispo^ng  of  real  and 
personal  estate,  with  an  attestation  clause  not  subscribed  by 
witnesses,  was  not  rebutted  by  the  extrinsic  evidence. 

On  the  last  trial,  some  additional  proof  was  introduced 
We  must  say,  that  it  has  not  materially  changed  the  aspect  of 
the  case,  as  before  presented.  Not  one  particle  of  it — indeed 
I  might  say  with  safety,  not  a  particle  of  the  evidence  ever 
taken  in  this  case,  not  even  tfiat  of  old  Mrs.  Pace  herself^ 
points  necessarily  to  the  particular  will  propounded,  or  to 
any  other,  except  that  the  will  propounded  does  show  the 
interlineation  as  to  Chaney.  But  a  bare  inspection  of  the 
paper  will  satisfy  any  one  that  this  was  not  done  when  that 
instrument  was  written.  It  consists  of  the  vague  deelara* 
tiens  of  the  testator  respecting  a  disposition  of  his  property 
by  will,  and  we  think  a  portion  of  that  recently  taken, 
nakes  against,  lather  than  in  favor  of  this  will,  and  all  laknn 
l^gellier,  to  s^  nothing  of  the  contradictory  proof,  fidla  to 
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tftipply  the  proper  evidence,  of  final  and  com] 
4Son. 

I  hare  said  that  the  testimony  of  even  old  Mrs.  Pare,  IbM 
to  identify  the  will  propounded  for  probate ;  she  testifies  thMI 
flie  will  to  which  she  refers  was  writt^i  in  the  smnm^  of 
1850.  The  will  offered  for  probate,  purports  to  have  beea 
written  in  February,  1847 ;  she  states  that  after  he  had  wii^ 
ten  the  wilt  he  read  it  over  to  her,  to  know  if  she  was  sati^ 
fied  with  it;  her  reply  was,  that  as  Laney  was  old,  she  would 
prefer  her  to  stay  with  the  children,  rather  than  being  sent 
to  Alabama,  and  that  immediately  and  according  to  her  wM 
'he  put  out  Laney  and  inserted  Chaney  in  her  place,  and 
then  disposed  of  Laney  otherwise  in  another  part  of  the 
will"  (See  answer  of  the  witness  to  the  3d  and  4di  dinet 
interrogatory,  and  to  the  Ist  cross  interrogatory.) 

In  addition  to  the  discrepancy  in  dates,  one  has  only  lo 
inspect  this  paper  to  be  satisfied  that  the  addition  at  the  end 
relative  to  Laney,  was  written  at  the  same  time  with  the 
body  of  the  will,  while  the  substitution  of  Chaney  in  tile 
place  of  another  name  erased,  was  with  a  different  ink  and 
pen.  And  that  is  not  all,  the  same  additional  clanse  appeals 
in  another  of  the  five  wills  found  amongst  the  papers  of  die 
testator,  also  purporting  to  have  been  written  in  Pebraaiy 
1847,  but  which,  from  appearances,  in  my  humble  jndg* 
ment,  is  the  youngest  in  the  series.  It  is  written  on  the 
«ame  kind  of  paper,  with  the  one  propounded  for  probate, 
and  the  most  correctly  prepared  of  the  whole. 

'If  the  will  offered  for  probate,  was  written  on  the  night  to 
w^ich  Mrs.  Pace  swears,  why,  if  his  testamentary  ptirpdtfe 
was  finished,  this  unattested  attestation  clause  to  this  paper? 
This  question  never  has  been  answered,  either  by  pvoe^ar 
argument     I  apprehend  it  nevw  can  be.  ■    - 

By  reference  to  the  five  wills  before  the  Couit,  tfris  ifct 
wili  be  discovered,  namely,  that  while  the  testator aiwer 
Manifested  the  hitention  of  having  hia  wiH  witaessai/^wAe 
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f^lnvflUesfl  of  the  loeation  of  the  attestatiofi  clause^ 
Take  the  will,  for  instance,  which  in  my  opinion,  is  the  la^ 
«f  the  five,  at  leaat,  9^d  the  attestation  clause  ^  in  the  pies* 
MMie  of  us,''  to  the  addition  or  codicil,  is  immediately  o^eff 
die  name  of  the  testator,  on  the  right  hand  side  of  the  papen 
i  lefer  to  this,  in  answer  to  the  suggestion  that  the  addition 
lo4be  will  propounded  lelative  to  Laaejr,  is  written  imm^ 
lately  under  the  attestation  clause,  and  the  inference  i% 
that  it  was  intended  to  crowd  out  the  signature  of  the  wil» 
aeases.  Not  only  does  the  forgoing  &ct,  to  which  I  have 
adverted,  rebut  this  presumption,  but  I  remark  further,  mon 
«HiphaticaIIy,  that  in  deeds  and  wills,  and  all  other  instnft- 
aaents,  when  anything  is  altered  or  written  in  the  body  of  the 
JMtnunent,  it  is  usually  inserted  immediately  under  the  al> 
testation  clause,  to  show  that  the  attention  of  the  subscribe 
ing  witnesses  was  called  to  it  before  signing. 

In  commenting  upon  the  testimony  of  old  Mrs.  Pace,  in 
die  former  decision,  the  question  was  asked,  ^  what  &ct  or 
elrcnmatance  does  she  state,  from  which  it  could  be  inferred 
4haX  the  paper  propounded  was  any  more  the  will  or  wish  of 
her  husband,  as  to  the  personalty,  more  than  to  the  realty  ?'' 
No  answer  has  been  given  to  that  inquiry. 

Jaeob  Land  swears  that  he  heard  Mr.  Pace  speak  of  his 
fmrpose  relative  to  the  disposition  of  his  property,  at  lus 
death ;  and  he  said  that  his  business  should  be  so  arranged 
at  that  there  should  be  no  ^  jangling"  when  he  died ;  and 
tfiat  he  intended  all  his  land  should  be  sold  at  his  death ; 
•ad  this  was  spoken,  say  counsel,  from  his  consciousness  of 
Ike  fiiet,  that  his  will,  not  being  attested,  would  not  dispbee 
•f  his  land.  But  why  put  it  in  his  will  ?  What  reason^  I 
vepeat,  is  there  for  supposing  that  he  intended  to  die  intestate 
as  to  his  land,  and  testate  as  to  his  personal  property  ?  Wan 
ke  nol  too  sensible  a  man,  designedly,  to  make  an  ineffisetual 
djapiieitinn  of  either  ?  The  fact,  that  the  land  is  in  the  wtll^ 
aqwh  tiieidea  that  he  intended  to  die  iniestate  as  to  thatf 
and  shows  that  his  mind  was  not  fully  made  up,  as  to  either 
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Ittid  or  personalty.  He  knev  that  thlM  wkiieMWlo« 
Anruring  land,  was  necessary.  As  eaiff  as  1888,  h^  m<ma 
wilt' to  land,  Mriiioh  was  attested  by  thne  wvtaesses;  Itk^l* 
proaf,  that  he  had  acted  as  a  magistrate  for  many  yeaivf 
tfiat  be  was  accustomed  to  draw deeda,  bmidaiiMr  tiltSi^  and 
(Mher  legiBd  instruments ;  that  he  was  a  piurtioQlar  nmm*  ia 
Id*  business;  that  his  attention  had  been  directed  to>tMa» 
Mry  subject,  (see  Dent^s  tectimony.)  But  I  ferbearlo cattoni 
llMe  comments.  Prom  the  number  of  will*  ftnnd^  and  ^n*- 
der  all  the  circumstances,  a  jury  should  heattate  long  in  aaii 
tfng  up  this  particular  paper,  entivety  unaupportad,  as  itl% 
by  the  proof  of  final  testamentary  diapositimL  It  ithfUB^mtm 
of  those  cases,  where,  from  the  Tory  natnre  of  it,  aomnril 
dMbt  and  uncertainty  exist,  as  to  make  it  better  to  laanetto 
eitale  to  that  equal  division  and  distribution  whioh  the  law 
makes,  and  which  in  ninety^nine  oasea  out  ofevatylwindiirdt 
jiethap^  is  a  better  will  than  made  by  tin  testator. 

Upon  a  re-examination  of  die  whola  caae,  I  an 
tafted,  than  eirer,  with  the  conciuaion  to  whieh  w- 
when  Ibis  ease  was  up  beibieL  Tba  wry  fiM  that  Mr.  PlM*^ 
made  so  many  wills,  while  it  estaUishtts,  that  Ife,  Rmo  dM 
not  intend,  to  die  intealato';  still  it  ahowa^  contalusiwBiyy  Aa 
mssettled  state  of  his  mind ;  and  the  tnitk-  of  whafthe^anMta 
tfaa  witness,  McCrary,  the  day  before  ha  died^  ttMifha-WM^V 
a  toes  to  tcnow  what  dispoaitioii  to  nudm  of  hia  nagmaa^i» 
Older  to  do  what  was  right  and  just  «if 

But  it  is  said  that  them  hare  bean  two  coiteiaMm  vetdlail 
of  special  juries ;  and  that  therafere^  Aetedingtelhiv 
AMiild  not  be  disturbed.  While  tills  k  lilarally  rnmib^ym 
nocaoenrala  for  tfie  purpose  for  ^ridoh  itia  wsed;  IBiaUfti 
dfemry  pronouncad  Ibr  the  wiR  An  appeal  waa4afrawfclht 
fnperior  Court,  and  by  tfaerefliaal  oftheprsiidngJad^M 
dUETge  the  hew  tif  tfie  caie  eowa<tlyt»»ihe|wyv%a!aidiaMCg 
latanied,  of  eomae,  for  the  will.  I  aay  tdeomm^  flii  la  <Bliifc' 
dMdit,belt  aiMMo^thttt  SdlMwratv  Jw^ghiWil  lUtMmlim 
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dmmmiMmAnk  by  the  juriM,  to.  adminitter  the  law  aa  gimt 
in  ahaigS'  by  the  Courti.  But  U^e  enor  of  theC^turi 
eoRieclad  and  a  naw  trial  ordar^ ;  upon  which  a  Yar* 
dial  has  been  rendered  in  favor  of  the  wilL 

lio«ana  doabta  either  the  integrity  or  the  intelligence  of  the 
jwy.  The  nam^  of  the  foreman  and  the  other  members  are 
a  guaranty  for  both.  But  the  facts  of  this  case  are  so  nu* 
iMiotts,  and  the  legal  principle  upon  which  it  rests — namely: 
the  difierenoe  between  a  paper  sufficient  in  all  its  parts  to 
paas  property,  and  yet  void  for  want  of  testamentary  inten- 
tiony  that  it  should  operate  as  it  stood,  without  some  further 
aaKocw^kte  itr-Ji  veywt,  this  wall  sattI§(VdocuiDe»  mt  h^ 
i4#ope  of  oommon  ooounencey it  is  not  strange  that  a  la^s- 
take  or  oversight  should  have  been  committed  in  (be  Bfifltir 
eation  of  this  rule  to  the  evidence.  The  jury  may  have  been 
laisted,  as  oounaal  have  been,  by  the  rule  of  law  regulatingi 
Ihia  ease,  aa  laid  down  by  this  Court,  and  that  is,  that  whil% 
it  ia  true  that  the  presumption  of  law  is  against  a  testiftnenta** 
jf .  paper  with  an  attestation  clause,  not  subscribed  by  wit- 
neoacs,  yet  the  presumption  is  «%A/,  provide  the  instnir' 
ment  be  perfect  in  all  other  respects. 
-  The  farineiple  thus  stated,  is  not  the  only  pbstf|c)e  to  the 
sflWBKiftn  of  the  paf^r  propaunded  as  a  wilL  &upp(^e  ttw 
ivltlaMi  beM^dttly  attesied*  as  wfis  the  will  of  IBS^it  woiijjij^ 
tft  difieull)  even  then,  te  seleet  this  paper  from  th«  b^tcbt 
m^  admit  it  upon  the  propf  tq  ree<^vd.  So  tha$  the  pcw^ 
wliieh  has  been  so  elaboiatelydiiieusaedy  ia  ooaoiyUcated  ynfh 
^llMa*pfilhecwvflt(<i||aiiusteiv  Aaditis  onlyoi^eoiitoflhe 
Wmyi jDaMDQs  aeUed  on  to  pievent  this  pftp^ir  from  goM^ .^i^ 
imblll^;  and  ye(  sii^cieiit  of  il^elfy  hi|d  there  be^.  but  09t 
liUy  iiiid  thai  £D»iipd  under  ciicu^staocfs  as  to  caat  no  si^ 
PfWWi.of  iia'V»MHy>  (o*  w^mie  i\  6em  prpbate,.  unlaw  *tih*» 
PMMPISliwL  against  il  frpm^dafsctiv^  execution  ym  re^uUMf, 

#  Wf'^Wtht  Mft  ^  iaiy  .tkMP9<|lTea  wom^  pfefin  to  hNUk 


iM        nuTRmm  comvr  or  gmomml 


lilt  craw  «Bm  bade  Cmt  di«ir  leeoMideMMa    Wefii^ 
dsfjr  to  do  so  at  any  late^  aod  learo  it  to  the  oo^oidiiialB 
InaBdi  of  the  iodfekuy  to  diadia^ge  iAetn^  as  wa  daofet 
llicf  wia 

JudgBMIIt- 


Na  $9. — SsABoa*  J.  Mabtiii  and  Wiluam  B.  Btrrr^  pialof 
tiffii  in  error,  af.  William  C  Wkioht,  for  another,  de- 
fendant in  error. 


p.]  A  bond  to  eoBvey  laad  it  mm  a  title;  bvttittiplr  m  •MtttMt  t«  socare  « liilt. 

la]  Imwetiommu  bonds  for  titlos,  tho  nito  of  damagot  ia  aot  the 'ffiTiiiiii 

^d  lb»  tha  land  and  intarait.  ^ 

Covenant  on  warranty,  from  Marion  Superior  Couit 
Tried  before  Judge  Worrill,  September  Term,  1856. 

This  was  an  action  brought  by  William  C.  Wright,  (who 
sues  for  the  use  of  Zachriafa  Boothe)  plaintiff,  against  9eap 
bom  J.  Martin  and  William  B.  Butt,  defendants,  ibr  daiM^ 
ges,  for  the  breach  of  a  covenant  of  warranty  cohttdnedtl 
defendant's  deed  of  conveyance ;  plaintiff  having  been  evleiad 
from  the  premises  by  title  paramount 

l^laintiff  offered  in  evidence  a  plat  and  grentfrotti  the 
to  Joseph  J.  Pollard,  to  the  lot  of  land  in  qnestioilDr,daied*fMi 
April,  1837 ;  a  deed  from  Pollard  to  Charles  Gamo^,  dated 
llth  of  February,  1850;  a  deed  from  Chartes  GMitf  m 
Spencer  Riley,  dated  85th  of  June,  1850 ;  he  then  introdHMft 
the  proceedings  and  records  from  the  Superi<3v  tkKMi  afMn^ 
rion  county,  in  an  ejectment  cause  brought  upttfilite-dMl^ 
i^of  Pollkrd,  Gamer  and 'Klley  againaft  hittsMI^'^M'fk 
verdict  and  judgment  theteon  rendered  aj^dntt  hift^'tatf^a 


»tf 
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Ifvtimaad  Butt  v«.  Wriftrt. 


^tkmien  faekm pajmuionemfhy  which  htmasevktifL 
WiUwm  Bb  Butt,  one  of  the  wanaotora  and  co-defea<la&l| 
B  at  ihe  ioetance  of  plaintiff,  letttfied  Ihat  he  knev  of 
Ae  pendency  of  said  action  of  ejectment  against  plainli^  fot 
thejaaafery  of  aaid  land,  but  had  no  notice  to  defend  said 
action. 

.  Plaintiff  here  closed,  and  defendant  moved  for  a  non-suit, 
on  the  ground  that  plaintiff  had  failed  to  show  title  in  the 
plaintiflb  in  the  action  of  ejectment  brought  i^nst  him ; 
but  the  recital  in  the.  deeds  from  Pollard  and  Garner  showed 
an  ontstanding  paramount  title  in  other  parties  than  the 
plaiiitifis  in  said  cause. 
Thei  Court  refused  the  motion  for  non*suit 

Defendant's  counsel  requested  the  Court  to  charge  the  jury: 
^  h$L  Tbat.the  recital  in  the  deed  from  Pollard  to  Garneiv 
shewed  an  outstanding  paramount  title  in  one  Andrew  Olir 
Tsr,  and  therefore,  they  must  find  for  the  defendant.  * 

Sd.  The  deed  shows  that  the  land  was  conveyed  by  bond 
to  Andrew  Oliver,  and  there  being  no  proof  that  the  purchase 
money  was  not  paid,  that  therefore,  they  must  find  for  the 
defendant 

3d  That,  if  plaintiff  was  entitled  to  recover,  the  amount  of 
4pmages  would  be  the  purchase  money  with  interest  from 
the  time  of  eviction. 

.  Which  chaiges  the  Court  refused  to  give,  and  defendant  ex- 
cepted. 

The  jury  found  for  the  pli^intiff  two  hundred  dollars  with 
pt^rest  from  the  time  of  the  purchase* 

• 
And  defendant  thereupon  tenders  his  bill  of  exceptions  ai^d 

,  1st,  That  the  Court  erred  in  chaiging  the  jury  that  the  reci- 
4ll  in  th^  deed  from  Pollard  to  Gaumer  did  not  show  para- 
mount outstanding  title,  the  same  being  a  bond. 

,  ^  Tbe  Cqxat  errad  in  cha^x^  the  jury,  that  in  the  ab> 


ii»        suPRiBiaB  cows  or  rnwif  ii 


MM»  ol  anf  proof  thal«  thm  pmxktm.mtW9  h«d  teM: 
I«M^  tiiiy  inufll  find  ibr  tbe  plaimifii. 

•dd.  Thit  the  Coon  enred  ia  ehaqfiay  ^  jvj^ihifclhrik 
OMMWB  of  damngoiiWM  tho  pninhaao  Money  with  iwlim< 
fiwm  the  Ciaie  of  aate»  and  not  from  tbaryjglion  r 


JoHiTfloif  fr  ScoAHi  for  piaintifb  in  error. 
BhAmpemp  &  Csawpobd,  for  defendant  in  etior. 

Hy  /Ae  Coutid — ^MoDovALn^  J.  delivering  tbe  opinkMu 

The  plaintiff,  vho  was  defendttnl  ia  the  Court  bnlov^made 
aereral  requests  of  the  Court  to  give  in  charge  to  the  jury^  aD 
of  whiehv  it  is  alleged,  he  refused,  and  ^e  ooansel  eaoeyted. 
The  eonnsel  aasigna  no  enor  on  the  rsftisal  of  'the  Cowtta 
diarge  as  requested,  but  all  his  aseignments  are  upon  liio 
charge  as  given>  and  it  does  not  appear  in  tho  reeord  what 
Ae  diaige  of  the  Court  was.  We  ought,  perhaps  to  slop 
here,  inaemuoh  as  it  must  appear  what  the  charge  of  iM 
Conrt  was,  before  an  assignment  of  error  can  be  made  up* 
on  it 

But,  inasmuch  as  the  case  was  avgued  upcm  the  reliiani  of 
tke  Court  le  charge  as  requesled,  it  may  be  wen  enoqgh^^a 
pronounce  our  judgement  on  the  requests^- and  we  approve 
of  the  ju^^ment  of  the  Court  on  all  the  points  made  in  these 
several  requesta 

[1.2  Theie  was  no  proof  4o  euelain  the-fiiet^ffeqMot  Vho 
rooital  in  the  deed  showed  no-oiilsttAdhig  patactonnt  liBo  i> 
Oliver.  A  bond  is  not  atitle.  It  is  a  contract  for  a  title  ;SMdi 
inadiftvent  kindof  proooedingagatMtOamer,  ortfUfee^Wfeo 
ctaim  under  him,  by  Oliver,  hia  assigns  or  peraonaltepimwi 
t«tives,  the  recital  in  the  deed  of  Fettard  to  Garner  wouM%a 
evidence  of  notice  diat the  land  had  tuiftiniinniinslj  anliljaif 
thatabondbadbeeivgivente&tidei  «    T 

,[e}  Tho  mla  rfdamngii  aiflmd  to-b^g|vea'in^ulHmmt> 


Was&ft,  ^AHVART  TERM,  IMT:  m 


WniiftBui,  AflHir}  w Pliocr. 


Ae>Tiite  in  aorioiM  on  deedt  with  warmnt  t>f  tttfe..  It  is  dtf» 
ferent  in  actions  on  bond  for  titiea  A  parlf  eanaot  e«!Vtt» 
Miittomaks  &  deed,  upeci  tke  sale  of  land^  and  then  reftiso 
i#oonTey,  and^take  advantage,  Cmt  his  own  benefit^of  the^in** 
onase  of  irahid*  of  die  land,  or  lesoind  acontcact  he  hue  maiei 
at  his  pleasare. 

Judgment  affirmed. 


Na  lOO— WiLST  Wii^UAMs,  Adm'r.y  plaintiff  in  Aner,  jwm 
i^mti  V.  Patea,  defendant  in  eiror. 

[1.]  The  Act  of  1823.  does  not   extinguiah  a  judgment,  except  u  to  it9  lieB| 
And   c^ftbility  of  enforcement,  it  doet  not  deitroy  it,  na  theavideneeof  n 


(^.1  (a  4he  ailmiiiiftrntioB  of  Msets,  ■  dorcMVl  i«flgfipp»t  in  !•  ^  dMH*^  YrA 

**  bonds  and  other  obligations." 
[3.]  A  dormant  judgment  should  not  be  paid  by  the  representative  of  an  ea- 

sate  until  revived,  or  until  the  creditors  and  distributees  and  heirs  bmre  ■■ 

jgpfyftu^ity  of  contestinir  its  vfJiditf . 

Assumpsit,  in  Museogee  Superior  Court  Decision  b^ 
Judge  WoBRiLL,  at  November  Term,  1856. 

This  was  an  action  of  assumpsit,  brought  by  John  V. 
Price,  against  Wiley  Williams,  administrator  of  Joseph  Stur- 
dy deceased,  on  a  due  bin  or  promissory  note  made  by  th^ 
deceased,  in  his  lifetime 

The  defendant  pleaded  phne  adminifitravii  prmier^  and 
annexed  to  said  plea  a  large  number  of  judgments,  with  theif 
dates  and  amounts,  constituting  an  amount  much  Isigea^ 
tlbm  the  assets  in  hand. 

To  this  plea,  plaintiff' demurred,  on  the  ground  that  B9M, 
jodgftient*  agirinst  defendant's  intestate,  as  appeared  by  M$ 


snpREaiit:  eotfvr  or  obm»ia. 


WiWaM,  Sfkft'r,  m  Pritfft. 


pha/WQiro  d«nMD^  no  retom  faftving  been  SMtde  dwradi 
within  fleven  yean^  and  void  mitil  nviFed  by  sdiis  iadML 

After  argument,  the  presidiiig  Judge  sustained  the  ^4» 
■ninreTyandoidored  the  plea  to  beatcidnn  off;  to  vhidideei^ 
fon  defendant  then  and  theie  excepted,  and  aaaigns-emr 
thereon. 

WjBLuioaii,  Johnson  k  Sloan,  for  plaintiff  in  enoi: 

G.  K,  Thomas,  for  defendant  in  error. 

By  Me  Ckmri. — Lumfxin,  J.  delivering  the  opinion. 

What  9t€Uu$y  if  any,  has  a  dormant  judgment  in  the  pay- 
ment of  the  debts  of  the  decedent  by  the  executor  or  admin- 
iltrator? 

The  Act  of  1792  declares  that  ^^The  debts  due  by  any  tes- 
tator or  intestate,  shall  be  paid  in  the  order  following,  viz : 
Funeral  and  other  expenses  of  last  sickness,  charges  of  probate 
and  will,  or  of  letters  of  administration ;  next,  debts  due  to 
the  public ;  next,  judgments,  mortgages,  and  exec4itions,  the 
eldest  first ;  next,  rent  \  then  bonds  or  other  obligations  ;  and 
lastly,  debts  due  on  open  accounts,"  {Cobb  287.) 

It  is  unnecessary,  so  far  as  the  present  point  is  conceiaed, 
to  refer  to  subsequent  legislation  modifying,  to  some  extent, 
the  order  in  which  debts  are  to  be  paid,  as  prescribed  by  the 
Act  of  1792. 

Is  a  dormant  judgment  a  debt  against  the  estate  of  xhe 
intestate?  In  Lockwood vt.  Bar^field  7  G<l  Rep.^  p.  79$, 
this  Court  say:  ^^The  judgment  when  dormant  under  thes^ 
ute,  is  not  extinct,  but  impotent ;  the  acirt  facia*  doe^not 
create  a  new  judgment,  it  awakens  a  sleeping  judgment  .nnd 
gives  it  all  the  attributes  which  it  had  when  first  lepAffoA 
Jn  this  view  of  it,  the  Act  of  1823  does  not  extingqij|[||^  ^A^ 
judgment,  except  as  to  its  lien  and  capability  of  epi^fceqMf* 
//  dofs  noi  destroy  it  as  /Ae.  evidence  qfa  debt** .  ^ 


«iat»N,  JANUARY  TBHM,  1857. 


Wjtliamft  adittV^  w.  PHa. 


Ctrait  again  say :  ^  The  Act  of  1823  was  ffittnded  i»r  ib# 
ben^t  and  protection  of  bona  fide  creditors  and  innooefll 
ivrclmsers,  and  that  this  object  is  effected  by  extingirisbing 
the  Ken  of  the  judgment  as  such  and  incapacitating  it  tt9t 
enforcement  For  all  other  purposes  it  remains  unimpaired. 
It  is  the  evidence  of  a  debt,  and  an  action  can  be  sustained 
upon  It  It  is  the  highest  evidence,  record  evidence,  that  the 
plaintiffs  have  a  just  demand  against  the  guardian.*' 

Finally,  upon  this  point,  in  WikheTy  adrrit  tfc.^  vs. 
Hamilion  15  Oa,  Rq^^.p*  435,  this  Court  said: — (Judge 
Benning  delivering  the  opinion.)  *<  In  reviving  a  judgment, 
is  interest  to  be  counted  on  it  for  the  time  during  which  it 
has  been  dormant  ?  It  is.  This  is  to  be  inferred  from  the 
fast  clause  of  the />roirf*o,  *but  the  lien  of  such  revived  judg- 
ment on  the  property  of  the  defendants  thereto,  shall  oper- 
ate only  from  the  time  of  such  revival,'  as  the  mention  0{ 
onethingis  the  exclusion  of  others.  The  inference  is,  that  the 
judgment,  when  revived,  is  to  be  as  if  it  ^ad  never  died,  in 
all  respects,  except  one,  viz,  lien.  It  is  therefore  to  bear  in- 
terest as  if  it  had  been  left  contifiuously  alive.  Besides,  this 
is  the  dictate  of  natural  justice,  if  indeed  it  is  not  the  express 
command  of  positive  law.  The  judgment  of  revivor  is  bti( 
evidence  that  a  debt  [a  liquidated  demand^  has  never  been 
paid,  although  appearances  may  be  to  the  contrary.  Atid 
the  law  makes  liquidated  demands  bear  interest  during  the 
whole  period,  through  which  they  pass  unpaid." 

Thus  it  will  be  perceived  that  this  Court  has  uniformly 
held,  that  it  is  the  lien  only,  and  not  the  debt  which  is  ex- 
tinguished by  the  operation  of  the  dormant  judgment  Act 

A  dormant  judgment  then,  being  a  debt  against  the  estate, 
(aliquidated  demand  bearing  interest)  the  next  enquiry  is,  to 
what  class  in  point  of  dignity,  that  is,  as  it  respects  priority  6f 
payment,  does  it  belong?  It  must  belong  to  one  of  three.  It 
must  either  be  a  judgment;  a  liquidated  demand  and  inclu- 
ded iinder  the  words  in  the  statute,  ^  other  obligations^' 
\rhich  means  all  liquidated  demands  not  otherwise  >mention* 


siniUHBxoiiKr^v  OEmuaiA. 


puM4y)  or  it i»  a  debt  dueon  opn* aceouat 

Itk.iMl'A.jttdiiMBt  pBapn^fiur  dM  Aet  of  17M  ^GMft 
«i7)  had  m£m«M6,  obwowdy,  to  opantiTe  jadgawnfy  ha«» 
iaga  ilea  OB  the  {in^paitir  ^  the  testator  or  intestaleai.lfw 
iMH  of  .hie  dttlh.  Heiiee  the  piofisioBy  that  the  oidael  ef 
4heeoehottld  be  paid  fint  A  dormao t  jadgmeot  has  no  UaSi 
until  i«f¥tYed|  aada  jadgnent  of  loviYal,  subeequent'to  the 
death  of.  the  debtor^  would  uot  advance  the  dignily  of<he 
4ebt  The  etatue  of  the  debt  ie  fixed  at  the  death.  No  ooe 
will  oontend  that  a  domaot  jadgmeat^  thoogh  older  indiiiv^ 
would  take  precedence  of  a  junior  judgaoieDt  which  was  aah^ 
Mitiog  at  the  death, 

Seoondly,  it  does  not  fidl  ander -the  head  of  open  ^^wniirt^, 
which  are  the  lowest,  grade  of  debte  to  be  paid,  ^  Lastl|r,<4^ 
Aoaoanta"  The  tunooat  doe  upon  the  judgtneut,  ie  ontaio 
and  aeoertaiaed«  It  is  a  debt  of  record.  The  plea  of  m/dkM 
.would  not  lie  to  sl  scire  faekm  to  revive  the  judgflftent,  nor  ti 
an  action  of  debt  upon  the  judgment,  no  more  than  it  wu«ld 
on  any  other  domestic  judgment,  or  to  a  suit  on  a  judgmeal 
of  8oud>  Carolina  or  any  other  State  of  the  Union:  acoord» 
and  a^iefaction,  release,  &c,  or  something  occurring  aohsa* 
quentto  the  rendition  of  the  judgment,  could  alone  be 
jrfeaded. 

We  are  shut  in,  therefore,  to  the  conclusion,  that  it  ia.le 
rank  with  bonds  and  other  obligations  $  and  that  is  the  foot- 
ing upon  which  dormant  and  undocketed  judgments  alaiid  in 
England,  in  the  administration  of  assets. 

But  while  it  is.  conceded  that  it  may  become  a  debt^  by 
revival,  yet  it  is  insisted  that  under  the  dormant  judgnaeal 
Act  of  laas  {Cobb  408)  it  counts  for  nothing,  until  that  Js 
done,  and  that  consequently  it  must  be  postponed  to  ^nm 
open  aoeounts.  I  respectfully  submit,  that  if  it  be  edobl^«l 
all,  it  is  the  duty  of  the  Courts  to  arrange  it  under  onaefAii 
existing  clarifications,  and  that  they  have  no  ri^  to 
another  not  provided  for  bf  tbo^atalpta    It  hmmI 


MASOM ,  MNVABJr^  TBIBtt,  U9t.  sn 


WilliAM,  mim%  ^  FM«tt. 


pteee  under  oome  o«o  of  tlM  wvenii  da«ni  nhwiy  4«il9* 
flftted  Moreover^  admitcuig  di«  premMs,  the  ooadQiioB 
4MB*-  ttot  iieoeBsarily  n«r  togitinniely  fidlow.  Tharo  are  -  fire^- 
fonilyouitduidiiig  ckdma  Bgumat  an  eMUey  which  (kii 
Mjpresentaim  dare  not  pay  until  they  ate  adjusted,  and  yoi, 
whan  aaoartainedy  awaep  away  the  whole  of  the  aaseis  inna 
Ae  rest  of  the  creditota  Thedeceaaed  may  have  been 'a 
4d>tar  upon  an  offioial  band  to  the  public,  or  >a  ^leiiuhiiig 
trustee,  and  although  the  extent  of  hie  hahility  ia  unknown 
and  can  only  be  determined  by  a  jndgment  or  decree,  still,  the 
joproaehlative  must  retain  the  asaeia  at  hia  peril,  to  satii^^ 
SkeaouMint  which  aaay  be  reoorered. 

I  see  nothing,  either,  in  the  faet  that  the  dormant  indgmettt 
jittt  is  of  a  later  date  dian  the  Act  of  nos,  which  has  any 
bearing  nipon  the  question. 

it  would  be  well,  I  think,  in  all  oaaes,  for  exeenlofa  and 
mlaaMiirtiimoii,  instead  of  paying  dormant  judgaMata  vohui- 
sasfly^to  Mquire  them  to  be  renewed,  or  to  give  die  crediteai, 
lagateeaand  diatribmees  an  opportunity,  by  bill  or  otherwiai, 
%b  eonlest  their  Yalidity;  still  we  hold  that  they  would  be  guil* 
ty  of  a  devaataoUy  not  to  provide  for  their  pKMrata  payment 
•aosnrding  to  the  eondition  and. circumstances  of  the  eatate. 

Judgment  reversed* 
McDotf  ALB,  J.  concurred. 

BsinrmOy  J",  dissenting. 

Tlie>  ftm  se<!ftiefi  of  the  dormant  judgment  Act  of  I8d9, 
says  in  so  many  words,  that  a  dormant  judgment  ^  shall  be 
inM  and  of  no  effect,"  Words  of  stranger  power  of  nullifi- 
^aiion  are  not  to  be  found  in  the  language. 

iSj  th«efbre,  these  words  are  to  be  operative,  a  dormattt 
judgment,  as  long  as  it  remains  dormant,  is  void  and  of  no 
eAet  And  they  are  to  be  operative,  unless  there  is  som^ 
Mi«  oatside'Of  thcM  to  prevent  it 
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IsAereanjrthtiig  outside  of  Aem  to  prevent  it? 

It  is  said  that  there  is,  and  in  the  proviso  of  the  same  see- 
don.  The  proviso  is  in  these  words,  **  provided  that  nodi* 
ingin  this  act  contained,  shall  prevent  the  plaintiff  or  plain- 
titb  in  such  judgments  from  renewing  the  same  after  the  ex- 
piration of  the  said  seven  years,  in  cases  where,  by  law,  he 
or  they  would  be  otherwise  entitled  so  to  do,  bat  the  lien  of 
such  revived  judgments  on  the  property  of  the  defendants 
thereto,  shall  operate  only  from  the  time  of  such  revival" 

^  But  the  lien  shall  operate  only  from  the  time  of  such  re- 
vival;" it  is  true  that  these  words  admit  of  the  impIicatioB 
that  as  to  everything  else  than  lien,  the  revived  judgment 
shall  operate"  from  a  time  previous  to  that  of  the  revival,  say 
from  the  date  of  the  judgement  But  this  is  merely  saying 
what  shall  be  the  effect  of  the  judgment  wAen  renewed.  It  is 
not  saying  anything  about  what  is  to  be  the  effect  of  the  judg- 
ment whilst  it  remains  in  a  state  of  dormancy,  and  there- 
fore it  is  not  saying  anything  that  can  affect  what  was  said 
in  the  part  of  the  section  preceding  the  proviso  ;  for  what 
was  said  in  that  part  of  the  section,  related  exclusively  to 
the  judgment  whilst  in  a  state  of  dormancy. 

If  we  admit  that  a  judgment,  when  revived^  is  to  rebUe 
back  to  the  time  when  it  began  to  be  dormant  for  all  pur- 
poses, it  does  not  by  any  means  follow  that  we  make 
any  admission  of  any  sort,  about  the  judgment  whilst  it  was 
in  a  state  of  dormancy. 

There  being,  then,  nothing  in  the  proviso  to  prevent  the 
words  of  the  other  part  of  the  section  from  having  their  fall 
efiect,  I  think  that  they  ought  to  be  allowed  to  have  that  ef- 
fect 

No  aigument  for  construing  this  statute  differently  fiom 
this  can  be  drawn  from  the  construction  put  upon  the  statale 
of  fVesi.  2,  c.  L,  45,  which  gives  a  scire  facias  to  revive  a 
judgment,  because  that  statute  so  far  from  saying  that  the 
Judgment  whilst  needing  revival,  should  be  void  and  of 
effect,  said  that  it  should  have  certain  ^fcrct!^      t« 
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ore  ^  that  ttiose  things  that  are  found  enrolled  before  them 
^at  have  the  record  or  contained  in  fine,  whether  they  he 
contracts^  covenants,  obligations,  services  or  customs,  recog- 
nizances or  other  things  whatsoever  enrolled,  to  which  the 
King's  Court  may  lawfully^  give  effect,  from  henceforth  shall 
have  such  force,  that  hereafter  it  shall  not  be  necessary  to 
implead  upon  them,"  &c.  Of  course  such  things  could  npt 
be  held  to  be  void.  Rather,  it  was  necessary  to  hold,  that 
they  were  entitled  to  the  presumption  of  being  considered 
valid,  2  Tid^9  Pr.  1103. 

I  think,  then,  that  as  this  judgment  had  not  been  revived, 
it  was  to  be  treated  by  the  administrator  as  void*  If  it  Jmd 
been  in  a  revived  state,  a  question  would  have  arisen  as  to 
the  rank  it  would  hold  among  the  debts  against  the  admin- 
istrator. 

In  the  view  which  I  take  of  the  cas^  that  question  does 
net  arise,  and  therefore,  I  only  say  of  it,  that  it  is  to  mey.a* 
question  of  some  difficulty. 

For  these  reasons  I  go  for  affirming  the  judgment  of  tl^e 
Court 


No.  101.-^BrioosH.Mot7ltrie,  et  aL  plaintifis  in  error,  vs. 
John  S.  Hoge,  defendant  in  error. 

By  the  expiration  of  the  charter  of  the  Commercial  Bank  of  Macon,  the  liability 
of  the  directors,  ander  the  eighth  section,  for  the  payment  of  bills  issued  in 
excess,  became  extinguished. 

Debt,  in  Bibb  Superior  Court,    Tried  before  Judge  Pow- 
SBSy  at  May  Term,  1856. 

This  was  an  action  of  debt  brought  by  John  S.  Hoge,  as 
VOL.  XXI.  326. 


St4  SUPREME  COURT  OF  GEORGIA. 

Moultrie,  et  al.  vs.  Hoge. 

the  owner  and  holder  of  two  hundred  and  fifty-four  dollars 
of  the  bilb  of  the  Commercid  Bank  of  Macon,  against  tfie 
Directors  of  said  Bank.  The  suit  is  brought  under  the  8th 
section  of  the  charter,  making  the  directors  liable  for  all  bills 
issued  during  their  term  of  ofBce,  when  the  bank  owed  an 
amount  exceeding  diree  times  the  amount  of  its  stock  paid  in, 
over  and  above  the  money  on  deposit 

The  plaintiff  introduced  and  proved  the  genuineness  and 
etecution  of  the  bills  upon  w^ich  suit  is  brought;  the 
amount  of  capital  stock  paid  in ;  how  said  stock  was  paid ; 
the  directorship  of  defendants;  and,  by  the  books  of  the 
bank,  riiowed  the  weekly  or  semi-monthly  statement  of  its 
business. 

After  argument,  the  presiding  Judge  charged  the  jury,  that 
the  assets  of  a  bank  representing  capital  stock,  must  be  cash 
assets,  gold  or  silver,  or  assets  convertible  immediately  into 
money,  for  the  redemption  of  the  circulation  when  presented. 
Bills  of  exchange  and  promissory  notes  having  time  to  run 
before  maturity,  and  not  convertible  into  cash  for  redemption 
of  bills,  are  not  such  assets.  A  stockholder  cannot  pay  for 
stock  in  his  own  promissory  notes,  and  have  the  same  run 
in  the  bank,  with  the  understanding  that  such  note  is  not  to 
be  collected  and  applied  to  the  redemption  of  the  circulation. 

The  Court  further  charged  the  jury,  if  any  excess  had  been 
proved,  the  defendants  could  only  relieve  themselves  there- 
from by  showing  that  they  had  paid  off  the  same :  although 
the  jury  might  believe  (in  the  event  of  the  excess)  that  the 
whole  circulation  of  the  bank  had  been  redeemed,  with  the 
assets  of  the  bank,  except  the  demands  now  in  suit,  if  the 
directors  had  nt t  already  paid  from  their  private  funds  the 
whole  of  said  excess. 

The  Court  further  charged  the  jury,  that  the  directors  were 
not  liable  for  the  jS  10,000,  or  any  other  sum  put  in  circula- 
tion without  their  agency,  and  contrary  to  their  (wder  and 
consent 

Defendants  requested  the  Court  to  charge  the  jury : 
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l8t  That  the  statute  of  limitations  of  six  months  was  ap- 
plicable to  said  case. 

2d.  That  the  statute  of  limitations  of  six  years,  was  appli- 
cable to  this  case. 

dd.  That  the  statute  of  limitations  of  four  yeais,  was  ap- 
plicable to  the  case. 

4th.  That  by  the  expiration  of  the  charter  of  said  bank,  on 
the  1st  day  of  January,  1852,  said  plaintiff^s  cause  of  action 
became  extinguished,  and  he  could  not  recover.  Which 
charges  the  Court  refused  to  give.  To  all  of  which  charges 
and  refusals  to  charge,  defendants  then  and  there  excepted. 

Before  the  argument,  and  after  plaintiff  had  closed  his  evi<- 
dence,  defendants  demurred  thereto,  as  insufficient  in  law  t0 
entitle  him  to  a  verdict  The  Court  overruled  the  demurrer, 
and  defendants  excepted. 

*Stubbs,  Hill  &  Tkacy,  for  plaintiflfe  in  error. 
Jno.  Rutherford,  for  defendant  in  error. 


By  the  Court — ^Benning  J.  delivering  the  opinion. 

The  Court  below,  was  requested  to  charge,  among  other 
things,  this :  "  That  by  the  expiration  of  the  charter  of  said 
bank,  on  the  first  day  of  January  1852,  said  plaintiff's  cause 
of  action  became  extinguished,  and  he  could  not  recover.'* 

Ought  the  Court  to  have  charged  it?  This  is  the  only 
question  decided  by  this  Court,  and  the  decision  is,  that  the 
Court  ought  to  have  charged  it.  t 

My  reasons  for  being  in  favor  of  this  decision,  are  to  be 
found,  fully  stated,  in  Moultrie,  et  al,  vs.  Smiley  fy  Neal,  16 
Oa.  Sep.yp.  339,  and  in  Robison  vs.  Lane,  19  Ga.  Rep,  337, 
they  therefore,  need  not  be  repeated  here. 

McDoKALD,  J.  concurred. 
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Lumpkin,  J«  dissenting. 


By  the  8th  rule  of  the  Commercial  Bank  of  MacoH,  it  ig 
provided  that  ^  The  total  amount  of  the  debts  which  the  said 
corporation  shall  at  any  time  owe,  whether  by  bond,  bill,  note  • 

or  other  contract,  shall  not  exceed  three  times  the  amount 

* 

of  their  stock  paid  in,  over  and  above  the  amount  of  money 
aotaially  deposited  in  their  vaults  for  safe  keeping ;  in  case  oif 
excess,  the  directors  under  whose  administration  it  shall 
happen,  shall  be  liable  for  the  same,  in  their  individualj 
naturaly  and  private  capacity ;  and  an  action  of  debt  mayi 
in  such  case,  be  brought  against  them,  or  any  of  them,  their 
executors  or  administrators,  in  any  Court  of  record  in  the 
United  States  having  competent  jurisdiction,  or  eiiier  of 
them,  by  any  creditor  or  creditors  of  the  same  corporation, 
and  may  be  prosecuted  to  judgment  and  execution,  any  can" 
dition,  or  covenant  or  agreement,  to  the  contrary  notwith- 
standing^ But  this  shall  not  be  construed  to  exempt  the 
said  corporation,  or  the  lands  and  tenements,  goods  and 
chatties  of  the  same,  from  being  also  liable  for,  and  chaig- 
able  with  the  said  excess ;  and  each  of  the  said  directors 
^ho  have  been  absent  when  the  said  excess  was  contracted 
or  created,  or  who  have  dissented  from  the  resolution  or  act 
whereby  the  same  was  so  contracted  or  created,  shall  be 
liable  as  other  directors  for  said  excess.  But  such  directors 
may  be  entitled  to  recover  out  of  the  directors  assenting  to 
such  excess,  by  action  of  debt,  or  on  the  case,  the*  amount 
which  they  may  have  been  compelled  to  pay  {Prince  101.) 

In  Moultrie  vs.  Smiley,  et  oL,  16  Go,  ^9*9  p*  S89,  this 
Court  held  that  a  bill  holder  was  entitled  to  his  action  under 
this  rule,  against  certain  directors,  who  were'  guilty  of  an 
over-issue,  in  their  individual  character,  notwithstanding  the 
expiration  of  the  bank  charter,  by  its  own  Umitation. 

I  maintain  the  same  opinion  still,  and  for  the  reasons  of 
my  dissent  from  the  contrary  conclusion  to  which  the  Court 
has  come  in  this  case,  I  refer  to  the  opinion  of  the  Court  in  that 
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No.  102. — JoHHsoN    Sprinou,  ex'or,  plaintiff   in  error,  v#. 
Thapdeus  Olivkb,  adm'r,  defendant  in  error. 

A  will  directed  the  executor  to  fell  the  residue  of  the  estate,  and  divide  the 
mottejr  thettee  wising,  emoiig  nx  named  persons.  The  executor  depoeited 
the  part  of  the  money  coming  to  one  of  the  six  persons,  an  adah,  in  a  bank, 
where  it  lay,  without  profit  to  the  executor,  for  some  years.  This  act  of  the 
executor  was  done  under  legal  advice,  and  it  .had  the  sanction  of  the  CottH 
of  Ordinary. 

Mild,  That  the  execator  was  not  liable  for  interest  on  the  money,  while  it  Ivy  in 
bank. 

In  equity,  in  Marion  Superior  Court.  Tried  before  Judge 
WoRBiLX.  at  March  Term,  1856. 

This  was  a  bill  filed  by  Thaddeus  Oliver,  administrator  of 
Ibnijah  Joyce,  deceased,  against  Johnson  Springer,  executor 
of  Jesse  Cherry,  deceased,  for  an  account,  &c. 

The  main  question  in  the  case,  was  as  to  the  liability  of 
defendant  for  interest  on  the  amount  admitted  by  his  answer 
to  be  in  his  hands,  and  which  he  claimed  to  hold  free  of  in« 
terest  from  184^  up  to  1849. 

Jesse  Cherry,  defendant's  testator,  died  in  the  county  of 
Jasper,  in  the  year  1841,  leaving  a  considerable  estate,  and 
appointed  Johnson  Springer  his  executor,  who  duly  qualified, 
and  assumed  the  execution  of  his  will. 

By  the  last  clause  of  said  will,  testator  bequeathed  as  fol- 
lows, to-wit : 

"  Lastly  I  appoint  my  worthy  friend,  Johnson  Springer, 
my  executor  of  this  my  last  will  and  testament,  and  my  will 
and  desire  is  that  my  executor  shall  sell  the  balance  of  my 
estate,  that  I  have  not  given  away,  and  when  the  money  is 
collected  it  shall  be  divided  with  my  two  /sisters  children, 
Elizabeth  Joyce  and  Martha  Lilly,  to-wit :  Ibnijah  Joyce, 
Daniel  Joyce,  John  Joyce,  Elizabeth  Harwell,  Sarah  Cough- 
ton  and  Naomi  Lilly." 

In  the  year  1845,  said  Ibnijah  Joyce,  one  of  said  legatees^ 
VOL.  XXI.  33. 
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died  intestate  iu  the  State  of  Illinois,  without  having  received 
from  the  executor  his  legacy.  Thaddeus  Oliver,  the  com- 
plainant, took  out  letters  of  administration  on  his  estate  in 
Georgia,  and  filed  this  bill  against  the  executor  for  an  ae* 
eoant,  and  claiming  one-sixth  part  of  the  residuary  legacy — 
some  of  the  legatees  named  in  the  bequest  having  died  before 
lesUitor,  and  their  shares  having  descended  to  the  survivors^ 

Defendant  in  his  answer  admits  that  the  residuum  of  the 
estate  bequeathed  in  the  last  clause  of  testator's  will,  amounts 
to  the  sum  of  $12,578  46,  and  the  share  of  plaintiff's  intes- 
tate amounts  to  the  sum  of  $2,096  07.     That  said  sum  came 
to  defendant's  hands  on  the  25th  December,   1842,  and  was 
deposited  in  the  Branch  of  the  Bank  of  the  State,  in  the  towa 
of  Eatonton,  and  iu   1843,  he  had  a  notice  published  in  the 
Southern  Recorder j  a  newspaper  published  in  Milledgeville, 
Geo.,  (and  in  said  notice  requested  the  Tuscaloosa  Monitor 
to  copy  the  same  three  times),  to  Ibnijah  Joyce  and  other 
legatees,  to  come  forward  and  receive  their  legacies.     That 
neither  the  said  Ibnijah,  nor  any  one  for  him,  called  for  or 
demanded  said  legacy,  and  that  the  same  remained  unpro- 
ductive and  without  bearing  interest  until  the  year   1849^. 
and  during  this  period  said  defendant  claimed  and  insisted 
that  he  was  not  liable  to  account  to  defendant  for  interest  on 
.said  sum.     It  also  appeared  that  the  defendant  in  his  annual 
return  for  1845,  stated  that  he  had  deposited  "the  money  of 
the  estate"  in  the  branch  bank  aforesaid,  and  that  this  return 
had  been  admitted  to  record  by  the  Ck>urt  of  Ordinary. 

Joshua  Hilly  Esq.y  an  attorney  at  law,  was  examined  on 
the  part  of  defendant,  by  commission,  who  testified,  that  he 
was  acquainted  with  defendant,  but  was  little,  if  at  all,  ac- 
quainted with  complainant.  That  he  did  for  several  years 
act  as  the  attorney  at  law  of  defendant  in  the  manage- 
ment of  Jesse  Cherry's  estate;  that  he  did  not  have  Cherry's 
will  before  him,  but  his  recollection  was  that  he  advised  the 
dafendant,  as  executor^  to  reduce  the  estate  to  money,  and.be- 
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•prepared  at  aiiy  time  to  pay^he  residuary  legatees,  and  as 
many  of  them  lived  remote  from  defendant,  and  the  resi- 
dence of  some  he  did  not  know  at  all,  to  place  the  funds  in 
some  safe  bank,  such  as  the  Branch  of  the  Bank  of  the  State 
of  Georgia,  at  Eatonton,  and  there  let  it  remain  until  called 
for  by  the  legatee^.  That  he  advised  him  to  advertise  in 
some  paper  having  a  good  circulation,  for  the  absent  legatees 
to  come  forward  and  receive  their  legacies,  and  in  the  mean- 
time to  stand  prepared  by  making  a  deposit  in  safe  hanks,  to 
pay  such  legacies,  and  not  to  lend  to  any  one,  unless  he  felt 
positively  certain  it  would  be  paid  when  called  for,  and  in 
this  he  would  have  to  exercise  great  caution,  and  it  was  best 
to  deposit  it.  « 

Defendant  also  proved  the  publication  of  the  notice  in  the 
Southern  Recorder. 

The  testimony  being  closed,  defendant^s  counsel  requested 
the  Court  to  charge  the  jury,  that  if  they  believed  the  facts 
stated  in  the  answer  to  have  been  proven,  iliiif  then  the  de- 
fendant was  not  liable  for  interest  up  to  the  year  1849,  which 
request  the  Court  refused,  but  charged  the  jury,  that  although 
the  facts  stated  in  the  answer  might  be  true,  yet  the  deiend- 
anf  was  chargeable  with  interest  up  to  the  year  1849,  as  well 
as  after  that  time,  except  for  the  year  1843,  he  being  entitled 
to  one  year,  to  invest  or  pay  out  the  legacies. 

To  which  charge  and  refusal  to  charge,  defendant,  by  his 
counsel  excepted,  and  assigns  the  same  as  error. 

Blanford  &  Crawford,  for  plaintiff  in  error. 

Smith  &  Pou,  for  defendant  in  error. 

Bjf  the  Court, — ^Bbnnixg,  J.  delivering  the  opinion. 

It  appears  that  the  will,  after  giving  off  two  legacies,  direc- 
ted the  executor  to  convert  the  residiie  of  the  estate  into 
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(money,  and  then,  to  divide  the  money  among  six  nephews 
rand  nieces  of  the  testator,  Ibnijah  Joyce,  the  intestate  of  the 
complainant,  being  one  of  the  six ;  that  the  executor,  after 
paying  the  two  legacies,  did  convert  the  residue  of  the  es- 
tate into  money ;  and  that  afterwards,  some  time  before  Feb- 
ruary, 1845,  he  deposited  the  share  of  this  money  coming  to 
Ibnijah  Joyce,  in  bank,  where  it  remained  till  1849,  without 
profit ;  that  he  did  this  act  in  pursuance  of  legal  advice'; 
that  he  reported  the  act  to  the  Court  of  Ordinary  in  his  re- 
turn for  the  year  1845,  and  that  the  return  was  admitted  to 
record  by  that  Coua  • 

It  also  appears  that  Ibnijah  Joyce,  at  the  time  when  the 
Inoney  was  deposited  in  the  bank,  resided  in  Illinois ;  and 
that  notice  to  him  or  his  legal  representatives,  was  published 
in  a  newspaper  of  this  State,  and  was  directed  to  be  publish- 
ed in  a  newspaper  of  the  State  of  Alabama,  in  which  State, 
the  executor  supposed  Joyce  or  his  representatives  to  reside. 

The  question  was,  whether  the  executor  was  liable  for  in- 
terest on  the  legacy,  for  the  lime  during  which  it  remained 
in  bank  as  aforesaid.  The  Court  below  held  that  he  was. 
I  think  that  he  was  not. 

I  admit,  that  if  it  was  the  duty  of  the  executor  to  lay  out 
the  money  of  which  the  legacy  consisted,  for  the  benefit  of 
the  legatee,  instead  of  letting  the  money  lie  idle  in  bank,  the 
executor  was  liable  for  interest  on  the  money.  2.  fVnu. 
Ex^orSy  1309.  But  I  deny  that  this  was  his  duty, — his  duty 
under  the  circumstances  of  the  case,  as  above  detailed.  And 
t  do  so  for  these  reasons : 

1st  It  is  the  privilege,  it  it  Is  not  the  duty,  of  an  executor 
(or  administrator),  to  keep  on  hand  such  a  quantity  of  mon- 
ey as  will  be  sufficient  to  satisfy  undisputed  debts  outstand- 
ing against  the  estate,  and  to  meet  other  similar  exigencies, 
to  which  he  may  know  that  the  estate  will  be  subject     /it, 

isia 

Now,  at  the  time  when  the  money  representing  the  legacy 
aforesaid,  was  deposited  in  bank,  the  administration  had  til- 
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ranted  to  a  stage  at  which  the  amoufft  of  the  l^acy  had 
been  ascertained,  and  at  which  the  legacy  had  become  due» 
At  this  time,  then,  the  executor  was  in  a  situation  in  which 
he  would  be  bound^to  pay  to  the  legatee  the  legacy  whenev* 
er  the  latter  might  call  for  it 

It  was,  therefore,  the  privilege,  if  it  was  not  the  duty,  of  the 
executor  to  keep  himself  in  a  state  of  readiness  to  meet  this 
demand,  whenever  it  might  present  itselC  And  it  was  such 
a  demand  that  it  might  present  itself  at  any  moment 

That  the  legatee  resided  out  of  the  State,  could  have  madte 
no  difference.  There  is  no  provision  in  the  law,  for  the  noti* 
ftcation  to  l^atees  of  their  legacies.  And,  therefore,  in  re* 
spect  to  such  notification,  the  condition  of  a  legatee  residins 
out  of  the  State,  is,  under  the  iaw^  as  good  as  that  of  a  legatee 
residing  in  the  State. 

It  would,  perhaps,  have  been  allowable  for  the  executor  to 
invest  the  money  constituting  the  legacy  in  State  ^  securi* 
tie&"  But  the  Act  in  respect  to  investments  in  such  securi- 
ties, is  an  Act  conferring  an  authority — not  one  imposing  a 
duty.  And  it  is,  at  least,  doubtful,  whether  the  Act  extends 
to  cases  in  which  the  fund  is  one  that  may  be  needed  by  die 
executor  at  any  moment,  for  the  payment  of  debts.  Cobb 
Dig.  333. 

2d.  It  is  the  privilege,  if  it  is  not  the  duty,  of  an  executor  (or 
administrator),  to  do  what  he  is  authorized  to  do  by  the  Court 
of  Ordinary. 

The  jurisdiction  of  that  Court  over  executors  and  admin* 
istrators  is  very  extensive.  It  extends  to  ^all  testate  and  in* 
testate  estates,''  to  the  appointment  of  ^administrators,"  to 
the  qualification  of  executors  and  administrators,  and,  to  "all 
such  other  matters  and  things  as  appertain  or  relate  to  estates 
of  deceased  persons."    Pri.  Dtg.^  239. 

The  jurisdiction  includes  specifically,  the  right  of  the 
Court  to  have,  annually,  from  executors  and  administrators, 
^  a  fiill  and  correct  account  of  the  estate  and  condition"  of 
the  estate  in  tijeir  hands ;  and  it  imposes  the  duty  on  the 
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Court  to  examine  such  accounts,  and  then  to  ^  appiolme  o« 
reject  them  "     /ot,  240.  « 

The  jurisdiction  includes  a  lai^e  remedial  power.  Th« 
Act  of  1821  on  that  subject,  has  these  words — ^*  when  such- 
Court  shall  know,  or  be  informed  that  any  such  guardiui| 
executor,  or  administrator  shall  waste  or  in  any  manner  rais^ 
manage  the  estate  of  such  orphan  or  deceased  person/'  ^  of 
where  such  executor,  or  administrator,  or  guardian,  shall 'Ml 
to  make  returns  within  the  time  prescribed  by  law/^  ^saad- 
Court"  ^  nmy,  and  are  hereby  authorized  and  emp«w«ped  to 
revoke  the  trust  confided  to  him,  her,  or  tht»m,  or  pass  sneb 
other  or  further  order  as  said  Court  may  think  expedient  ao4 
fit'' 

These  are  some  of  the  grants  of  power  to  the  Court  of  On- 
dinary.  ^ 

A  Court  with  such  powers,  might,  in  my  opinion^  have  ie^ 
gaily  authorisied  the  executor  to  pursue  the  coame  wliiohtto 
executor  in  this  case  dtd  parsoa 

And  the  Court  of  Ordinary  of  the  proper  county,  did^  i» 
feet,  authorize  him  to  pursue  that  course.  For  it  ^^appnihiib. 
ted"  his  return  which  contained  a  statement  of  the  comae 
he  had  pursued ;  vis :  a  statement  that  he  had  deposited  tka 
money  in  bank.  And  every  ratification  is  equal  to  ui  oiigik 
nal  authorisation. 

Sd.  It  is  declared  by  the  Act  of  1840,  "for  the  relief  of  e>* 
ecutors,"  and,  that  ^  when  any  executor"  "  shall  have  given 
and  published  the  notice  now  required  by  law,  of  his  or  her 
a^lication  to  the  proper  Court  for  letters  of  dismisaiony*' 
''and  it  shall  appear  that  there  fire  any  mone)rs  in  his  or  bev 
hands  due  the  estate," '' and  no  person  claiming  thesame^ 
such  Court  shall,  in  their  discretion,  pass  an  order  aothor- 
izing  said  executor  to  retain  the  amount  in  his  or  her  famadi 
until  the  further  order  of  the  Court,  at  an  interest  not  exceed- 
ing four  p^  cent  per  annum ;  or  requiring  him  or  her  todb* 
posit  said  amount  in  such  solvent  bank  as  the  Court  may  di- 
rect, sutyect  to  the  order  of  the  Court^     Cobb  Dtg.^  9St.     ' 
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At  tk»  lime  when  ibis  executor  made  this  deposit,  the  eei> 
tate  was  in  a  condition  which  would  have  authorised  the 
executor  to  apply  for  letters  of  dismission. 

Now,  if  the  executor  had  applied  for  such  letters,  the  re- 
soif  would  probably  have  been  the  same  as  was  the  reeult  of 
that  course  which  he  did  pursue.  The  money  constituting 
Ike  legacy,  would,  pcobably,  have  got  into  a  bank  as  a  de^ 
posit  That  certainly  would  have  been  the  result  at  the  op* 
iMMi  of  the  executor.  The  money  would  have  gpne  into 
baoik,  unless  he  had  chosen  to  keep  it  on  the  terms  of  pay* 
iBg  interest  on  it  al  four  per  cent, 

4th4  Is  it  any  part  of  the  duty  of  an  executor  to  man(\ge 
the  fund  of  a  legatee  who  is  sui  Juris j  and  whose  right  to  the 
fond  hB3  fully  vesied?    I  doubt  extremely  if  it  is. 

For  these  reasons,  I  think  that  the  executor  was  not  liable 
ibr  interest  on  the  legacy,  for  the  time  during  which  it  re* 
nsuned  in  bank. 

And  I  am  the  better  satisfied  with  the  conclusion,  becaupe 
k  is  one  which,  as  it  seems  to  me  is  equitable,  as  well  as 
itgaL  The  executor  acted  openly;  acted  in  good  fie^th; 
iMde  BO  pfofit9»  Before  acting,  he  took  legal  advice  \  aftor 
Mtittg,  he  communicated  his  act  to  the  Court  to  which  it 
[ht  to  ham  been  communicated. 

Jiuigipem  reverse^. 
Lumpkin,  J.  concurred. 

McDonald,  J.  dissenting, 

The  plaintiff  in  error  had  fully  administered  the  estate  of 
his  testator,  except  the  legacy  of  the  intestate  of  the  defends 
ant  in  error.  That  legacy  was  in  his  hands  in  money*  Ha 
Hias  anxious  to  dispose  of  that  so  as  to  relieve  himself  from 
responsibility.  He  consulted  coujasel,  who  advised  him  to 
deposit  the  money  in  bank,  and  advertise  for  legatees  to  come 
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Ibrwavd  and  receiTe  it  He  adoptedl  this  courae,  and*  in  hii 
Mturns  to  the  Court  of  Oidinory,  statnd  the  fitcf  that  he  hod 
io  deposited  it  His  feturos  were  passed  bjr  the  Conn.  H$ 
deposited  the  money  in  the  bank  in  1643,  and  in  1849  he 
withdrew  it  « 

The  legatee  resided  in  the  State  of  lilinoiSy  and  never  ap 
plied  for  the  legacy.  He  died,  and  the  d^ndant  in  enet 
Udministered  on  his  estate.  The  administrator  claimed  im* 
terest  on  the  legacy  for  the  time  it  was  on  deposit,  and  the 
Court  below  held  that  he  was  entitled  to  it  Tfa»  decisioB 
was  excepted  to,  and  a  majority  of  this  Court  has  revetsed  die 
ju^ment  Being  of  the  opinion  that  die  decinon  of  the 
fircnit  Judge  was  right,  I  proceed  to  assign  my  reason  fo# 
dissenting  from  the  judgment  of  this  Court 

If  an  executor  keeps  money  in  his  hands,  bringing  no  in«> 
meet,  without  necessity,  he  is  guilty  of  negligence  and  a 
breach  of  trust  3.  Bro.  CA.  CaseSf  73.  lb.,  1D&  A.,  4Sft 
He  is  liable  to  interest  in  such  cases.  The  fiicts  of  this  case 
Show  that  it  was  proper  for  the  executor  to  keep  the  mooq^ 
in  hand  for  a  reasonable  time,  until  enquiry  could  be  nede 
for  the  party  entitled  to  it  Of  the  length  of  time  to  be  ak 
lowed  for  this  enquiry,  the  Court  should  judge.  From  the 
year  1843  to  1849,  was  certainly  most  too  l<mg.  A  fim 
months,  it  seems  to  me,  would  have  been  sufficient 

If  the  executor  seeks  to  justify  himself  in  depositing  the 
money  in  bank,  and  allowing  it  to  lie  there,  uapiodoctivaf 
under  l^al  advice,  he  cannot  do  it  He  followed  the  advice 
of  counsel  at  his  peril  He  would  have  been  protected  by 
the  direction  of  a  Court  of  Chancery,  and  if  he  chose  to  «a* 
tain  the  executorship,  he  ought  to  have  sought  diat 

But  he  might  have  been  dismissed  from  his  executorship^ 
upon  applicadon  to  the  proper  authority,  and  then  have  le^ 
tained  the  money  at  an  interest  of  4  per  cent,  or  have  depoit 
ited  it  in  bank,  subject  to  the  order  of  the  Court,  asdieCMM 
mi^  have  ordered  and  directed.    GoMySSS.  -'  ji 
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f  He  chose  10  retain  the  money,  and  deposit  it  in  bank,  in 
Ibe  ordinary  way,  arnbject  to  his  own  order.  He  cannot  be 
in  a  better  condition  by  pursuing  this  unwarranted  course^ 
eren  by  the  advice  of  counsel,  that  he  would  have  been,  if 
he  had  pursued  the  course  above  indicated;  and  no  Court ef 
Bquity  would  have  directed  him  to  have  deposited  the  mon- 
4Pf  without  interest  That  he  did  not  know  at  what  time  the 
person  entitled  might  appear,  is  no  excuse.  ^  Outstanding 
demands,  on  probable  grounds,  are  no  reason  why  the  exec« 
Qtors  should  not  lay  the  testator's  money  out"  S,  fFtns.  on 
Ba^rs^  1318.  If,  after  advertising  for  the  legatee,  and  waiting 
a  reasonable  time  for  him  or  his  representatives  to  present 
Ihemselves,  the  executor  had  laid  the  money  out,  when  theji 
did  present  themselves,  they  would  have  been  compelled  to 
wait  until  the  money  could,  be  called  in ;  and  if  they  had 
mod  without  allowing  time  for  that,  all  costs  and  expenses 
would  have  been  paid  from  the  fund,  if  it  appeared  that  the 
executor  had,  in  no  other  way,  been  guilty  of  a  breach  of 
Irast 

But  the  advice  of  counsel  may  have  been  in  conformity 
with  law,  for  if  it  went  to  the  extent  only,  of  advising  a  de*» 
posit  in  the  bank,  as  a  place  of  safety,  until  the  executor 
eould  advertise  a  reasonable  time  for  die  l<^tee,  it  was  ooiv 
rect 

But  it  is  insisted  that  the  fact  that  the  money  was  deposited 
\a  bank  was  stated  in  the  returns  to  the  Court  of  Ordinary, 
and  the  returns  were  passed  by  the^Court,  is  the  judgment  of 
Ibe  Court  that  the  money  should  be  so  deposited.  I  think 
not  It  is  no  judgment  of  the  Court  upon  any  matter,  ex* 
cept  that  he  had  collected,  and  had  in  hand,  that  amount  of 
money,  which  he  had  deposited  in  bank.  I  cannot  recog- 
nize the  principle  that  a  trustee  can  relieve  himself  from  the 
payment  of  interest,  by  the  simple  statement,  in  his  return, 
tfiat  he  had  deposited  in  bank,  the  money  of  his  ces/uf^rtte/rtis/* 
It  is  there  subject  tp  his  order*  It  is  netUBg  more  than  aa 
acknowledgment  to  the  Court  that  he  has  so  much  money 
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¥»  luoid.  The  Court  had  no  right  to  objoct  to.his  puttupg  it 
in  bank,  or  in  any  other  place  of  safety,  until  he  had  an  oigf 
portunity  to  invest  it 

I  think  that  the  executor  was  liable  to  the  ptyaoneat  of  inr 
l^eat,  and  that  the  judgemeht  of  the  Circuit  Court  ought^o 
be  affirmed. 


No.  103. — Mark  A.  Coopsa  and  Narcissa  Botkik,  Ex'oi, 
and  ex^ix  of  Samuel  Boykin,  deceased,  plaintiffs  in  er- 
ror, vs.  Thomas  Berry  and  others,  defendants  in  error. 

[*.)  A  oomnon  carrier  may,  by  special  contract,  limit  his  Kabilhy. 

fL}  AMd  tkii  coatfaot  may  be  either  aa  implied  one,  er  an  expreaa  oee. 

[S.]  U«a^  ia  a  fact  which  n^ay  be  resorted  to,  to  show  that  such  a  eontCMfe  U 
to  be  implied. 

[4.]  Parol  evidence,  though  not  admissible  to  vary  or  contradict  a  writings  ia 
admissible  merely  to  explain  a  writing. 

p.]  Ifthe  contract  between  the  shipper  and  the  carrier  be,  that  the  carrier  is  ti 
tftke  ftem  the  river  side  one  hundred  bales  of  eoMoa  or  leas,  and  is  nerttf 
take  more  than  one  hundred,  and  the  carrier  takes  more  than  one  hundred 
he  violates  the  contract,  and  thereby  incurs  a  forfeiture  of  his  right  to  carry 
even  one  hundred  bales,  or  less;  but  if  the  contract  be,  that  the  carrier  is  to 
take  ene  huadred  bales  or  less,  in  any  event,  then,  if  he  take«iore€kan  oae 
hundred,  he  does  not  thereby  forfeit  hip  right  to  carry  one  hundted  or  htm* 

[6.}  Shippers  brought  auumpsU  against  carriara  for  losing  the  go^ds.  The  ftetf 
were  such,  that  it  was  a  question  whether  the  carriers  got  the  goods  other* 
wise  than  as  trespassers.  BUd,  that  even  if  the  carriera  got  the  goods  ai 
atiUthe  fafmoftk*  ^uiiomwmM  noobMnoletoa  vietdiet 


Assumpsit  from  Muscogee  Superior  Court    THed  befim 
Judge  WoRRiLL,  May  Term,  1856. 

Tins  wa»an  aoliott  bnuigbl  hf^  Maik  A,  Q9oper.«iii  lia» 
BayfeiBy  eaectttorand  ezeouttiK^  the  liiiH  ipilliBMlifi 


KAtiON.  JAmiAitY  TERM,  1851.  (ft? 

Cuopeft  at  al.  v».  Dcrry,  et  al. 


tsMent- of  Samuel  Boykiit,  deceased,  against  the  defeodanti^ 
m  the  owners  of  the  steamboat  Franklin,  fur  the  recovery  of 
Ihe  value  of  one  hundred  and  thirty-four  (134)  bales  of  coU 
IM,  belonging  to  the  estate  of  their  iestator,  shipped  on  hoard 
tttid  boat,  consigned  to  Apalachicola,  Florida,  and  alleged  to 
bave  been  consumed  by  fire  while  on  said  boat,  by  the  neg- 
Ijigeace  of  defendanta 

The  defendants  pleaded  the  general  issue. 

And  also,  that  said  cotton  was  received  and  shipped  on 
said  boat  upon  the  agreement  that  defendants  were  not  to  be 
liable  for  the  dangers  oi  the  river  and^fre. 

Britf  of  evidence. — For  Plaint^s. 

fVilliofn  BelisUy  testified,  that  he  acted  as  overseer  for 
plaintiffs  the  last  of  the  year  1852,  and  all  of  the  year  1853| 
on  their  plantation  in  Russell  county  Alabama,  on  the  Chat^ 
tahoochee  river ;  in  the  fall  of  1853,  plaintiffs  shipped  from 
said  plantation  on  the  steamboat  Franklin,  one  hundred  and 
thirty-four  ( 1 34)  bales  of  cotton,  weighing  about  500  lbs. 
each.  The  cotton  was  very  good,  and  worth  from  8  to  9 
cents  per  pound ;  knows  that  said  boat  was  engaged  to  take 
one  hundred  (100)  bales ;  the  terms  of  the  contract  does  nol 
know ;  the  other  thirty-four  (34)  bales  they  took  on  their  owq 
responsibility ;  does  not  know  where  the  cotton  was  shipped 
to,  unless  to  Apalachicola  Bay.  It  was  taken  on  board  said 
boat  and  burnt ;  it  was  worth  between  five  and  six  thons^ 
and  dollars ;  was  ordered  to  haul  the  cotton  to  the  landing 
by  the  plaintiffs,  and  did  so ;  went  down  to  the  landing,  and 
Uie  boat  had  on  board  134  bales ;  the  captain^  had,  and  pee- 
tented  to  me,  an  order  firom  Ck>L  Harper,  plaintiff's  agent,  for 
100  bags.  The  captain  handed  me  a  bill  of  lading  for  134 
bags,  the  34  bags  supposes  he  took  on  his  own  responsibility  \ 
I  had  no  authority  to  make  him  leave  the  34  bags ;  was  not 
on  board  the  boat,  and  did  not  know  the  captain  or  any  of 
tile  owners.  GoL  Harper,  as  agent  for  plaintift,  gave  the 
^tdsr  lS»r  laolMdea-  to  be  shii^>ed';  the  cotton  was  notexymw 
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id  an  the  bank  of  the  river ;  narer  shipped  any  o^ttoD  ta^ 
cept  by  order,  nor  any  other  overseer  on  that  plantation;-  Hm 
cotton  had  been  on  the  bank  only  a  few  days ;  weighed  the 
bales,  they  weighed  about  500  pounds ;  I  made  no  contxact 
about  shipping'the  cotton,  and  know  nothing  about  the  terms 
Of  conditions  of  the  contract ;  I  delivered  or  consented  to  die 
fulfillment  of  the  order  presented,  a^d  the  captain  haaded 
me  a  bill  of  lading  for  1 34  bales. 

CharUs  Criehien  on  the  part  of  plaintifi,  was  shown  the 
following  paper,  tOr wit: 

^  Steamer  Franklin  received  at  Mr.  Boykin's  lauding  134 
bales  cotton;  order  from  W.  H.  Harper,  Columbus,  says  100 
bales,  but  we  concluded  as  you  had  134  bales t)n  the  ban]^ 
that  you  wanted  it  all  to  go.  The  above  is  consigned  Xo 
Messrs.  Harper  &  Holmes,  Apa. 

Steamer  Franklin,  December  26th,  1853. 

CHAS.  CRICHTON 

Clerk." 

He  testified  that  the  signature  thereto  was  his;  that  he 
was  the  clerk,  and  gave  bills  of  lading ;  that  the  boat  Franklin 
run  on  the  Chattahoochee  river,  between  Columbus  and 
Apalachicola ;  that  said  boat,  on  the  26th  March,  1853,  took  on 
board,  at  Mrs.  Boykin's  landing,  on  said  river,  about 
twenty-five  (25)  miles  below  Columbus,  134  bales  of  cotton 
belonging  to  plaintiffs,  to  carry  for  them  to  Apalachicola, 
Fla.,  to  be  delivered  to  Messrs.  Harper  k  Holmes ;  said  cot- 
ton was  never  delivered,  but  was  burnt  before  reaching 
Apalachicola,  on  the  29th  of  March  ;  that  in  Columbus,  on 
the  day  before  said  cotton  was  taken  on  board,  witness  sa# 
CoL  Harper,  plaintiffs'  agent,  and  received  from  him  a  writ- 
ten order,  of  which  the  following  is  a  copy :  * 

<^  Columbus,  Dee.  25th,  185& 
Captain  Berry  will  please  call  at  Mrs.  Boykin's  taoidiBg^ 
and  take  ltx>  bales,  with  or  without  maik,  and  Miwf4$ 
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Harper  &  Holmes,  Apa,,  by    vhom  the    freight   vill  be 
paid,  Ac  And  oblige, 

W.  H.  HARPER'' 

The  boat  took  this  order,  and  under  it  took  100  bales,  the 
ether  33  were  en  the  bank,  and  they  took  them  without  any 
order,  byt  by  the  consent  of  Mrs.  Boykin's  overseer,  and  the 
above  paper,  signed  by  witness  as  clerk  for  134  bales,  direc^ 
led  to  Mrs.  Boykin  or  overseer,  was  handed  to  him  as  a 
memorardum,  to  show  how  many  bales  they  took  according 
to  the  request  of  Col.  Harper,  piaintifTs  agent ;  and  that  af- 
terwards he  m<ide  out  a  bill  of  lading  for  133  bales,  and  ad- 
dressed the  same  to  Messrs.  Harper  &  Holmes ;  said  that 
there  was  a  mistake  as  to  one  bale,  having  received  133 
bales,  and  not  134. 

Cross  Examined. — ^At  the  time  Harper  gave  the  above  or- 
der in  Columbus,  witness  asked  him  if  he  would  have  a  bill 
of  lading  for  the  100  bales,  and  otTered  to  go  to  the  boat  and 
make  out  one  and  bring  to  him.  Harper  said  he  did  not 
want  a  bill  of  lading;  that  he  did  not  know  that  the  lOp 
bales  were  at  the  landing,  and  told  witness,  after  the  cotton 
was  taken  on  board,  to  make  out  a  bill  of  lading  and  deliver 
the  same  to  Harper  &  Holmes,  Apalachicola,  and  to  leave 
at  the  landing  a  memorandum,  showing  the  number  of  bales 
taken;  witness  did  make  out  said  bill  for  133  bales,  which 
bill  of  lading  contained  an  exemption  from  the  dangers  of 
fire,  and  placed  the  same  ina  letter  bux  on  the  boat,  address- 
ed to  Messrs.  Harper  &  Holmes,  and  handed  the  overseer 
the  above  paper  as  a  mere  memorandum  to  show  the  num- 
ber of  bales  taken,  and  was  not  intended  as  a  bill  of  lading. 
Witness  was  shown  a  blank  bill  of  lading,  which  reads  as 
follows  : 

**  Shipped  in  good  order  and  well  conditioned  by 
4>n  board  the  steamer  called  the  whereof,  is  mas- 

^(er,<Aow  lying  in  the  port  of  and  bound  for 
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;  To  say,  square  bales  of  cotton  bMug 

marked  and  numbered  as  in  margin,  and  all  to  be  delireMi 
in  like  good  order  and  condition   at  the  aforesaid  port  of 

(the  dangers  of  the  river  and^rc,  only  excep- 
ted,) unto  or  to  his  assignees,  he  or  they  paying 
freight  for  said  cotton  at  per  bale,  without.primagu 
and  average  accustomed.  In  witness  whereof,  the  master 
or  purser  of  said  vessel  hath  affirmed  bills  of  ladingof 
of  this  tenor  and  date,  one  of  which  being  accomplished, 
the  others  to  stand  void. 

Dated  on  the  day  of  185  ." 

He  said  that  if  he  had  made  out  a  bill  of  lading,  it  would 
have  been  precisely  like  that  one,  the  blanks  being  filled, 
which  he  did   not   do  at  the  time  he   received  the  order, 
because  Col.    Harper  waived  it,  and  if  such  a  one   had 
been  tendered  and  refused,  they  would  not  have  taken  the 
cotton     That  the  bill  of  lading  made  out  for  133  bales,  wms 
never  delivered  to  Harper  &  Holmes,  bat  was  burnt  on  the 
boat  with  the  cotton ;  that  Harper  has,  for  several  years  pre- 
vious to  1853,  shipped  cotton  on  boats  running  that  river; 
witness  had  been  on  the  river  two  seasons  on  the  Franklin, 
and  that  so  far  as  he  knew,  it  was  the  custom  of  all  the  boats 
to  give  bills  of  lading  containing  the  exemption  from  the 
dangers  otjire;  that  he  had  not  seen  one  without  this  ex- 
emption ;  that  the  Franklin  that  season  had   given  biDs  of 
lading  for  all  the  freight  carried  by  her,  and  they  ail  had  this 
exemption ;  that  all  he  had  seen  given  by  other  boats  con- 
tained the  same  exemption,  and  never  saw  a  bill  of  lading 
without  it. 

CoL  William  H.  Harper^  testified,  that  he  gave  the  order 
read  in  evidence;  that  he  did  not  and  would  not  have  con- 
sented for  defendants  to  take  more  than  100  bales ;  that  he 
would  not  ship  more  than  that  number  on  any  otieboat; 
told  Crichton  to  leave  a  memorandum ;  hds  n6  recofl^tite 
of  Crichton's  offering  to  give  him  a  bill  of  lading ;  did  idl 
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kirn  that  he  did  not  tlien  want  a  bill  of  lading,  and  nothing 
was  said  as  to  risks  or  exemptions;  a  hundred  bales  of  the 
cotton  was  worth  from  9f  to  10  cents,  and  the  balance  from 
9f  to  9}  cents ;  he  had,  for  several  years  prior  to  185S,  ship^^ 
ped  cotton  on  the  river  and  had  taken  bills  of  lading  with 
the  exemption  from  fire  in  them. 
Here  plaintiff  closed. 

Eimiencefor  Dtfendanta. 

'  fVarham  Cromwell^  testified,  that  he  had  been  shipping 
potion  on  the  river  for  fifteen  years;  that  at  first  this  exemp- 
tion from  fire  was  not  in  the  bills  of  lading ;  that  it«was  pat 
m  about  eight  years  ago,  and  so  far  as  he  knew,  was  general 
with  all  the  boats ;  for  the  last  six  or  seven  years,  all  the  bills 
of  lading  he  had  seen,  contained  it 

John  Fountain^  tastified^  that  he  had  been  a  shipper-^ 
several  years,  and  part  of  the  time  a  *boat  owner ;  that  for 
the  past  six  or  seven  years  he  had  received  no  bill  of  la- 
ding which  did  not  contain  the  exemption  from  the  dangers 
oi  fircy  and  that  the  two  boats  of  which  he  was  part  .owner, 
always  gave  such,  and  all  the  bills  of  lading  which  he  hcKl 
seen  contained  the  sama 

John  Munnj  testified,  that  he  is  a  cotton  shipper,  and  for 
^the  last  six  or  seven  years  all  the  bills  of  lading  which  he 
has  received,  and  all  he  has  seen,  contained  this  exemption 
firoito  the  dangers  of  fire. 

fVesley  Pardenj  testified,  that  for  seven  years  he  has  been 
running  on  boats,  and  that  they  always  give  their  bills  of  la- 
nding with  exemption  from  fire.     He  cannot  say  that  all  inva- 
riably give  their  bills  of  lading  in  this  way,  but  all  he  has 
seen  cAitained  it. 

Here  defendants  closed. 

The  jury  under  the  charge  of  th^  Court,  found  for  the  de- 
fendants, and  pl^ntifis  movpd  for  a  new  tdal,  on  the  follow- 
ing grounds : 


ssi      .  sorwatiB;  Gouirr  of  ob^oia.* 
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1st  Because  the  Oottrt  erred  in  admitting  f!he  fi^owiBg 
lestiiiioiiy  of  CriblHon,  to-wit :  ^That  at  the  time  Harper  gave, 
llie  order  in  Columbus  witness  ask^  hhn,  if  he  would  hare 
a  Mil  of  lading  for  the  hundred  bales,  and  offered  to  go  ttd 
the  boat  and  make  out  one,  and  that  Harper  then  said  he  did 
not  want  a  bill  of  lading,  saying  that  he  did  not  ktiow  that 
riMi  hundred  bales  were  at  the  landing,  and  told  witness  after 
he  received  the  cotton  on  board,  to  make  out  a  bill  of  lading 
and  deliver  tlie  same  to  Harper  &  Holmes,  Apalachicola." 

9d.  Because  the  Court  erred  in  refusing*  to  withdraw  the 
above  testimony  of  Crichton  from  the  jury,  aft^r  the  papf^ 
iigned*)qr  Crichton  and  Harper  were*read  in  evij^ende/ 

Sd.  Because  the  Court  erred  in  admitting  the  following 
tsstiaopny  of  CYichtun,  to- wit:  ^That  he  made  out  a  hiU'tif 
lading,  aftes  he  received  the  cotton  on  board,  for  133  bales,> 
W%ich  biM  contained  «ui  exemption  from  tiie  dangers  <9f  fire, 
and  placed  the  same^n  a  lette»-box  on  the  boat,  addressed  to 
Messrs.  Harper  &  HolmesL" 

4lh.  Because  (he  C'Ourt  erred  in  admiuing  the  followiilg 
amiimony  of  Crichton,  te^^t :  *^  That  he  handed  the  overseer 
the  paper  signed  by  witness  as  clerk,  as  a  memorandum  to 
show  the  number  of  bales  taken,  and.  it  was  not  intended  as 
a  bill  ef  lading.'* 

51b.  Becanse  the  Court  erred  in  admitting  the'  fflllowitig 
ctslimouy  of  Crichton,  to<>wit :  ^^Tfaat  if  he  had  made  outV 
bill  o{  lading  for  the  hundred  bales  for  Col.  Harper,  Mpthe 
titoe  lie  reoeived  the/Mider,  it  wonid  have  captained  Affes^ 
emption  irom  the  di^ngto  of  fire,  and  if  it  had  been  xefueed^ 
Ihey  would  tibt.have  taken  the  cotton.'^ 

9t\L  Because  the  Gou!^  eifed,  ih  admitting  the  following 
part  of  the  testimony  of  Crichton,  to-wjt :  ^  That  so  itr  aaiie  * 
knew,  it. was  the  eu^tofnof  all  the  bodts  to  ghi^/^Ss fif *.||b- 
ding  containing  the  exeiiiption  Irom  the  daogemwr  ftcB^  Ail 
he  had  not  seen  ioe  widiout  such  exemjptJ0|i,'  trtlftH^fljii 
'  FiwUdin^  alithat  season,  h&d  fti^  tiffs  exgAlpliJBiH  ^IM' 
biUs  givM.  (•'  ^•*' 
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7tb,  Because  the  Court  ened  in  admitting  the  following 
part  of  the  testimony  of  W.  H.  Harper,  to*vit:  ^That  he  had 
for  several  years  previous  to  1853,  shipped  cotton  on  this  riv- 
er, and  had  taken  bills  of  lading  with  the  exemption  from 
fire  in  thenu" 

8th.  Because  the  Court  erred  in  admitting  the  testimony  of 
Cromwell,  Fountain,  Munn,  and  Barden,  to  show  that  it  was 
the  custom  of  the  boats  to  giv^  bills  of  lading  with  the  ex- 
emption from  the  dangers  of  fira 

Exception  to  the  admissibility  of  this  testimony  was  taken 
at  the  time,  but  was  overruled  by  the  Court 

9th.  Because  the  charge  of  the  Court  was  erroneous  and 
contrary  to  law ;  the  charge  being  in  substance,  ^  that  in 
England  it  was  once  held,  that  a  common  carrier  could  not 
limit  his  liability,  but  for  sixty  years  the  reverse  has  beea 
held,  and  a  common  carrier  may  limit  his  liability.  The 
only  question  is,  did  defendants  make  an  agreement  exempt-* 
ing  themselves  in  case  oijire.  It  devolves  upon  the  ddend- 
ants  to  show  this  agreement ;  but  it  need  not  be  an  express 
agreement,  it  may  be  implied ;  if  the  proof  shows  that  it  was 
the  custom  of  the  boat-owners  on  the  Chattahoochee  river  to 
give  bills  of  lading,  exempting  them  from  the  dangers  of  fire, 
that  this  was  the  custom  of  the  steamer  Franklin,  and  that  this 
custom  was  certain,  well  established  and  known  to  CoLHarper, 
and  that  he  directed  Crichton  to  call  and  get  the  cotton,  and 
make  out  a  bill  of  lading  and  deliver  the  same  to  Harper  & 
Holmes,  upon  the  arrival  of  the  boat,  and  that  such  a  bill 
of  lading  was  made  out,  then  you  will  infer  an  agreement 
of  exemption  from  the  dangers  oijbrt  \  but  if  the  proof  fails 
to  show  and  satisfy  you  of  any  of  the  above  facts,  then  the 
defendMts  have  failed  to  make  out  their  defence." 

10th.  Because  the  Court  erred  in  refusing  to  charge  the 
jury,  when  requested,  that  if  they  believe  from  the  evidence 
that  the  plaintiflb'  agent  gave  the  boat  a  written  order,  such 
as  is  in  proof,  for  one  hundred  bales  of  cotton  only,  and  the 
boat  took  on  board  one  hundred  and  thirty^^four  bales  and 
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\fi{\  Ibe  written  receipt,  such  as  is  in  eiridoMe,  that  th^i  Aat 
teoeipt  is  the  meseure.  oi  the  liability  of  defendants,  and  no 
bill  of  lading  subsequendy  made  oat  and  not  deliYered  and 
assented  to  by  plaintiffs,  can  Tary  their  liability/' 

11th.  Because  the  Court  erred  in  refusing  to  charge  as  re* 
quested,  ^  Thati  if  they  beliere  frooi  the  ^ddence  that  the 
boat  took  one  bundled  and  thicty«four  bates  of  cotton  be- 
l#l^^utig  to  plaintifis,  lo  be  delmred  at  Apalacfaicola,  and  Aat 
defendants  were  common  cairists^  that  then  nothing  short 
of  ao  cagnrsf s  stipulation  by  pafral  or  in  writing,  will  discharge 
them  from  the  liability  which  theiarar  has  ann^ced  to  dieir 
amployineBl.'' 

.  Utth.  Because  the  Gouit  enred  in  refusing  to  chaige  the 
jmy»  ^That.  if  defendants,  being  itomnion  canieni,  took  one 
hnndred  bales  undar  the  wdtten  order  of  Harper,  that  such 
order  is^tbe  meaaureoC  thenghtoaflid  liabilities  of  thepar'> 
tie%aad  noihii^  can  smuae  tbedefehdants  for  the  loss  <rf 
the  cotton,  but:  tbe  act  of  Gad  asid  the  poUic  eoemy.*' 

lath.  Because  the  Court  erred  in  .ssfesingso  thimfi,  that 
if  <Hie  hundred  bales  were  received  by  defendants  under  Har* 
per^s  oider^  then  the  testimony  in  nlfltaon  to  the  custom  of 
the  boats  ia  giving  Uils  of  lading,  cannot  change  the  con- 
ttaot  as  contained  in  the  order,  or  be  consiilered  itt  deteimin- 
tag  the  ng^.  and  liabilities  of  die  paitiea 

14th.  Because  the  Court  erred  in  refusing  to  charge,  ^That 
if  defendants  called  at  the  landing  under  the  order  given  by 
plaintiffs  agent  or  fiustor,  for  one  hundred  bales  of  cotton,  and 
took  one  hundred  and  thirty-finir  bales,  that  they  ^re  liable 
for  all  dan^ages  to  the  whole  cotton,  exceptauch  as  arise  from 
the  act  of  Grod  or  the  public  en^iiies." 

15th«  Because  the  Court  eraed  in  refuraig  to  charge  the 
yory,  ^  That  if  defendanti  called  at  the  landioiig  uiubr  the 
ordiiur  given  by  CoL  Harper,  for  one  hundred  bales,  of  cottoB^ 
and  iustead  of  taking  one  hundred  bales^  took  one/luuidsed 
aod  thirty-four  bales,  that  they  areiiiaUsfiMr  aU  davages  is 
tbe  thirty-four  bale^  except  such  as  arise  ficoaa  the  act  ef 
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God  or  the  public  euemieSy  but  charged  them,  that  on  these 
facts  deieudants  were  not  liable  in  this  form  of  action,  but 
would  be  in  another." 

16th.  Because  the  Court  erred  in  charging  the  jury,  '^That 
if  the  proof  showed  that  Harper  gave  the  instructions  to 
Crichton  to  leave  the  memorandum  to  show  the  number  of 
bales  taken,  that  then  that  paper  is  a  mere  memorandum^  and 
is  not  a  bill  of  lading ;  contains  no  contract,  and  is  no  evi- 
dence of  a  contract,  and  proves  nothing." 

17^.  Because  the  Court  erred  in  refusing  to  withdraw 
from  the  jury  so  much  of  the  testimony  of  Crichton,  as  re- 
lates to  the  custom  of  the  boats,  after  the  order  of  Harper 
and  the  paper  signed  by  Crichton  were  read  in  evidence, 

X8th.  Because  the  Court  erred  in  overruling  piaintifis'  de- 
murrer to  the  plea  of  defendants,  marked  number  six. 

19th.  Because  the  Court  erred  in  admitting  the  testimony 
of  Crichton,  in  r^ard  to  the  blank  bill  of  lading  shown  him, 
and  as  to  what  he  would  have  done.'^ 

The  Judge  after  argument  had,  and  consideration  of  the 
same,  discharged  the  rule  nisi,  and  refused  a  new  trial  on 
<}ach  and  all  the  grounds  specified. 

And  thereupon  plaintiffs  by  their  counsel  except,  and  as* 
sign  error  thereon. 

Jas.  Johkson  and  E.  A.  Nssbit,  for  plaintifis  in  error. 
Wx.  DouoHBRTT,  for  defendants  in  error. 

Bjf  the  Cemr/.^-BsirKiHa,  J.  delivering  the  opinion. 

In  speaking  of  the  liability  of  a  common  carrier.  Smith,  in 
fait  ^  Compendkmi  qf  Mercantile  Law^  uses  this  language  .. 
^  Al  eommon  law  he  stands  in  the  situation  of  an  insurer  of 
Ihe  property  entrusted  to  him,  and  is  answerable  for  every 
loss  or  damage  happening  to  it  while  in  his  custody,  no  mat- 
ter by  what  cause  occasioned,  unless  it  were  by  the  act  of 
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God,  such  as  a  tempest,  or  the  King's  enemie&  In  other  ca- 
ses, even  his  entire  faultlessness  does  not  excuse  him.  Thus, 
he  is  liable  tor  damage  done  by  accidental  fire,  or  by  robbe- 
ry/'    168, 

The  doctrine  thus  taught,  may  be  admitted  as  trueu  at 
least,  for  all  the  purposes  of  the  present  case. 

Can  a  common  carrier,  by  contract,  limit  this  liability  ? 

That  he  eannot  do  so,  is,  I  think,  an  opinion  that  is  mod- 
em ;  and  one  that  is  wholly  confined  to  this  side  of  the  Atlan- 
tic. 

It  is  an  opinion  that,  in  all  probability,  had  not  been  heaid 
of  in  the  time  of  Hale  and  Roll,  or  of  Lord  Mansfield,  or  even 
Sir  James  Mansfield. 

In  the  case  of  Morae  vs.  Slutj  a  case  that  is  the  foundation 
of  this  doctrine  of  the  unlimited  liability  of  a  common  carrier, 
Lord  Hale  delivering  the  opinion  of  the  Court,  said :  ^  That, 
ilio'  by  the  admiral  civil  law,  the  master  is  not  chargeable 
pro  damno  fataU^  as  pirates,  storm,  &c,  but  where  there  is 
any  negligence  in  him  he  is,  yet  this  case  is  not  to  be  meas- 
ured by  the  rules  of  the  admiral  law,  because  the  ship  was 
if\fra  corpus  comitatus.  And  the  first  reason  of  his  being  li- 
able is,  because  he  takes  a  reward^  and  the  usage  is  to  pay 
him  half  wages  before  he  goes  out  of  the  country.  2dly :  If 
he  would,  he  might  have  had  a  caution/or  himself],  which  he 
omitting,  and  taking  in  the  goods  generaUy,  he  shall  answer 
for  what  happens.  3dly :  To  excuse  the  master,  a  difference 
must  be  shown  between  him  and  a  common  horseman  carrier, 
or  inn-holder.''  15,  Fin.  Jibr.  in  Marg.  citing  Vtnt^  .236, 
239. 

Thus,  it  is  seen,  that  one  reason  why,  in  the  opinion  of 
Lord  Hale,  the  master  was  liable,  was  that  he  had  failed  to 
^  have  a  caution/*  ^  which,  tf  he  would,  he  might  have  had/* 
So  in  Kenrig  vs.  Bggleston^  1.  Vin.  Abr.  221,  citing  Jib. 
93,  a  case  in  which  the  carrier  was  robbed  of  money ;  ^  Roll, 
Ch.  J.,  directed  that  he  must  answer  for  the  money ;  for  A 


MACON,  JANUARY  TERM,  1857.  587 

*  Ooojper  «i  aL  Tt.  Barry  •!  aL 

need  not  tell  him  all  the  particulan  in  the  boz^  but  it  mxM 
come  on  the  carrier's  part,  to  make  a  special  acceptance." 

A  carrier  then  might,  in  the  opinion  of  the  Chief  Justice, 
as  a  matter  of  course,  make  a  special  acegftanee. 

In  Gibbon  vs.  Payntan  and  anothery  a  case  happening  in 
1769,  before  the  King's  Bench,  when  Lord  Mansfidd  was 
Chief  Justice  therein,  the  facts  are  thus  reported  by  Burrow : 
*  This  was  an  action  against  the  Birmingham  stage-coach- 
man, for  100  L  in  money,  sent  fir<Hn  Birmingham  to  London j 
by  his  coach,  and  lost  It  was  hid  in  hay,  in  an  old  nail-bag. 
l%e  Ibag  and  the  hay  arrived  safe,  but  the  money  was  gone. 
The  coach-man  had  inserted  an  advertisement  in  a  Birming* 
ham  newspaper,  with  a  nota  bene,  ^that  the  ooach*man 
would  not  be  answerable  for  money  or  jewels,  or  other  valua- 
ble goods,  unless  he  had  notice  that  it  was  money  or  jewels 
or  valuable  goods  that  was  delivered  to  him  to  be  carried. 
He  had  also  distributed  hand-bills  of  the  same  import  It 
was  notorious  in  that  country,  that  the  price  of  carrying  mon- 
ey from  Birmingham  to  London  was  three  pence  in  the 
pound.  The  plaintiff  was  a  dealer  at  Birmingham  ;  and  had 
frequently  sent  goods  from  thence.  It  was  proved  that  he 
had  been  used  for  a  year  and  a  half^  to  read  the  newspaper 
in  which  this  advertisement  was  published ;  though  it  could 
not  be  proved  that  he  had  ever  actually  read  or  seen  the  indi- 
vidual paper  wherein  it  was  inserted.  A  letter  of  the  plain- 
tiff's  was  also  produced,  from  whence  it  manifestly  appeared 
that  he  knew  the  course  of  this  trade,  and  that  money  was 
not  carried  from  that  place  to  London  at  the  common  and 
ordinary  price  of  the  carriage  of  other  goods ;  and  it  likewise 
appeared  from  this  letter,  that  he  was  conscious  that  he  eould 
not  recover  by  reason  of  this  concealment  The  jury  found 
a  verdict  for  the  defendant" 

This  verdict  was  sustained  by  the  Court 

And  in  sustaining  it,  the  Court,  of  necessity  had  to  hold, 
that  the  carrier  had  the  right  to  limit  his  liability ;  for  in  sus- 
taining the  verdict,  it  had  to  hold,  that  he  might  lawfully 
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make  the  advertisement  which  he  made,  and  might  lawfully 
rely  upon  the  usage  between  the  two  cities,  by  which  the 
price  of  the  carriage  of  money  was  higher  than  the  price  of 
the  carnage  of  ordinary  goods. 

Lord  Mansfield,  it  seems,  put  his  judgement  chiefly  on  the 
grt)und,  that  the  conduct  of  the  bailor,  was  a  fraud  on  the 
carrier.  But  how  could  that  conduct  be  such  fraud,  unless 
the  carrier  had  the  right  to  fix  the  terms  on  which  he  would 
bef  answerable  for  the  loss  of  articles  ? 

"  Mr.  Justice  Yates  held,  that  a  carrier  maj/  make  a  special 
acceptance ;  and  that  this  was  a  special  acceptanca" 

The  other  two  Justices  put  their  opinions  upon  grounds  not 
uiilike  those  on  which  Lord  Mansfield  put  his. 

In  this  case  the  carrier^s  defence  was,  that  he  undertook  to 
cahy  the  money  according  to  the  terms  of  his  advertisement, 
and  not  according  to  the  terms  imposed  on  him  by  the  com- 
mon law ;  and  that,  according  to  the  terms  of  his  advertise- 
ment, he  was  **  not  to  be  answerable  for  money,  unless  he  had 
notice  that  it  was  money  ;'*  and  that  he  had  no  notice  that 
what  was  delivered  to  him  to  be  carried  was  money. 

The  Court's  judgement  excused  the  carrier ;  therefore,  of 
necessity,  the  Court  had  to  sanction  this  defence.  4  Burr.j 
2298. 

In  Harris  vs.  Parkwood^  3  Taunt.  264,  a  case  decided 
in  1810,  in  the  common  pleas,  when  Sir  James  Mansfield 
was  Chief  Justice  of  that  Court,  a  part  of  the  head-note  is: 
^  If  a  carrier  gives  notice  that  he  will  not  be  accountable  for 
goods  above  the  value  of  20  L,  unless  entered,  and  insurance 
paid  over  and  above  the  price  charged  for  carriage,  according 
to  their  value,  a  person  who  enters  silk  exceeding  the  value 
of  20 1.,  and  does  not  pay  the  insurance,  cannot  recover  any 
part  of  value  of  the  goods,  if  lost'* 

In  the  course  of  his  opinion,  the  Chief  Justice  said :  "  How- 
ever we  may  wish  the  law  to  be,  we  cannot  make  it  diJBfereal 
than  as  we  find  it  In  looking  into  the  books,  we  fiad  the 
special  acceptance  much  older  than  I  had  supposed  it  to  be. 
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And  it  leads  to  great  frauds,  for  on  account  of  the  number  of 
persons  always  attending  about  these  open  wagon  yards. and 
offices,  every  person  standing  around  is  apprized  that  this  or 
that  parcel  contains  watches  or  jewelry  to  the  amount  of 
many  hundred  pounds ;  this  is  a  great  inconvenience,  but 
however  inconvenient  it  is,  it  seems  that  from  the  days  of  Al** 
leyn  down  to  this  hour,  the  cases  have  again  and  again  deci- 
ded that  the  liability  of  a  carrier  may  be  so  restrained." 

I  might  appeal  to  many  other  dicta  and  decisions  of  Eag* 
lish  Judges  and  Courts  to  sustain  the  proposition,  that  the 
opinion  that  a  carrier  c  <uld  not,  by  special  contract,  limit  his 
liability,  was  never  in  any  age  entertained  in  England  Bui 
these  are  enough.  See  however,  Nicholson  va.  fFiHatn,  8 
Hiist.  507;  Hiley  vs.  Home^  5,  Bing.  218 ;  Lotptvs,  Baoth^ 
13  Pricej  329  ;  .dng.  on  Car.  §  54;  Stor.  Bail,  §  548,  et  seq. 
Abbott  on  Ship.  215. 

Nor  do  I  know  that  this  opinion  has,  after  all,  been  ever  en^ 
tertained  in  this  country.  In  New  York,  the  Courts  seem  ta 
admit  that  a  carrier  may,  by  special  contract,  limit  his  liabili-> 
ty,  but  they  appear  to  think  that  the  special  contmct  must  aol 
be  of  a  particular  kind,  viz :  must  not  be  of  the  kind  which 
may  be  inferred  from  a  notice  to  the  public,  given  by  the  car* 
rier,  and  seen  by  the  bailor,  to  the  effect  that  the  carrier  will 
not  be  liable,  except  on  certain  conditions.  Hollister  vs. 
Nowlenf  Jlng.  Car.  ^^pp.  18 ;  19  Wend.,  234.  Cole  vs.  Oood- 
wyn^  Id.  33 ;  1 9  Wend.  251.  See  however^  0<mld  and  others 
vs.  HilL  2  Hill,  623. 

[1.]  In  my  opinion,  a  carrier  mayy  by  special  contract,  lim-^ 
it  his  liability.  And  this  opinion,  I  feel  sore,  is  advene  \m 
nothing  contained  in  the  judgment  in  Fish  vs.  Chapman 
4-  Ross,  2  Kelly,  349. 

I  think,  therefore,  that  the  Court  below  committed  no  erneff 
in  telling  the  jury  that  a  carrier  might  limit  his  liability. 

Say  then,  that  a  carrier  may  Umit  his  liability  by  a  specicd 
contract;  may  the  contract,  by  which  he  would  do  this, 
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bevn  implied  one?  or  miiel  it  be,  in  every  case,  an  expnai 
cne? 

In  the  aforanid  oaie  of  GKMoniw.  PagftUonf4  Acrr^tfae 
eomract  was  an  implied  one.  So  it  vas  in  the  oftier  cases, 
abore  mentioned  ?ia :  Morris  9s.  Parkweod,  Nieholton  vs. 
WiUany  RU^  vs.  HamSy  and  Lowe  tfs.  Booth. 

In  these  cases  the  earner  gave  public  notice,  that  he  wonid 
not  be  liable  for  lost  goods^  except  on  conditions ;  and  this 
BOtice  itfas  brought  home  to  the  bailor.  Now^  an  agreement 
ean  be  made  out  of  such  fiusts  as  these,  only  by  imjdicatiMu 

There  are  a  great  number  of  English  cases  analogous  to 
these.    None  of  them,  however,  that  I  have  noticed,  is  older 
tfuuL  Oibkon  vs.  Paynton.    I  refer  to  but  one,  Wyldvs.Pkk- 
Jbrdy  8  Mess,  and  fFels.^  44SL 

It  is  true,  that  in  some  of  these  cases,  the  Court  say  that, 
what  is  to  be  implied  from  the  state  of  fiu^  vis:  a  puldic 
BOtiee  of  terms  by  the  earner,  kno^dedge  of  that  notiee 
brought  home  to  the  bailor,  and  disregard  of  the  terms  by  die 
bailor,  is  a  fraud  in  the  bail<»  on  the  cairien  But  in  evety 
ease,  their  decisicm  is  that,  this  stats  qf  fads  eonatitatn 
a  good  defence  for  the  earner;  and,  ptectieally,  it  can  make 
BO  diflbrence,  whether  what  is  imjdied  from  the  state  of  bets 
be  called  a  fraud,  or  called  a  contract 
.   Section  561,  in  Story  on  Baibnsnts,  is  as  follows: 

^  In  respect  to  special  contracts,  they  may  be  divided  iuto 
two  dasses;  first:  such  as  are  eapress;  secondly:  sudi  as 
aie  implied.  The  latter  class  are  the  most  frequent  in  cases 
of  the  carriage  of  goods,  of  goods  on  land.  Spedal  conCnMs 
sometimes  arise  from  the  particular  dealing  between ^^par- 
lies,  either  generally,  as  in  the  given  case ;  sometimes  from 
the  general  course  of  trade  or  business ;  and  som^times^  Ad 
most  usuidy,  torn  the  public  advertisements  and  notieis, 
given  by  carriers,  stating  the  limits  of  their  responaRnUty:'' 
And  see  §  557. 

Indeed,  if  it  be  true,  that  carriers  may,  by  contract^  liait 
Aeff  liability,  it  would  seem  to  follow,  that  it  must  be  true 
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Aat  they  nmy  do  so  by  an  implied,  as  weU  as  by  an  e^nrnt, 
contract  When  the  law  sajrs  that,  a  person  may  make  cod* 
tracts,  it  thereby  says  that  he  may  make  contracts  in  same 
moda  In  what  mode,  then  ?  In  that  mode  in  which  other 
penons  make  contiactiL  dther  persons  than  carriers  may 
make  contracts  by  implication,  as  well  as  by  e3q[>fessioii : 
Therefore,  so  may  carriers. 

The  conclusion,  then,  to  be  dmwn  £pom  these  premises, 
woaid  seem  to  be,  that  a  carrier  may  limit  his  liability,  not 
only  by  express  contract,  but  also  by  acts  from  which  a  con- 
tract will  be  implied :  as  a  public  notice,  known  to  the  party 
Inr  whom  hecarriea 

It  appears,  however,  that  tfie  New  York  Courts,  and  such 
other  Courts  as  follow  their  lead,  have  recently  held  that,  al- 
dumgfa  a  carrier  may  limit  his  liability  by  such  a  notice,  he 
can  do  so  only  to  a  certain  extent ;  Aat,  although  he  may 
rightfully  say,  for  example,  ^  that  he  will  not  be  responsible 
for  goods  above  the  value  of  a  certain  sun,  unless  they  ate 
entered  as  such,  and  paid  for  accordingly  f^  yet,  he  cannot 
rightfully  say,  that  ^  all  baggage"  will  be  at  the  '^  risk  of  the 
owner/'  ^  Oreen  Ev.  S  215,  and  cases  cited. 

I  cannot  find  any  authority  for  this  distinction.  It  seems 
to  me  to  be  wholly  arbitrary.  The  English  Courts  have,  at 
this  time,  authority  for  the  distinction — ^Acts  of  Parhament, 
ttfngr.  on  Car.  §§  255.  256,  Jlbboii  on  Skip.  260.  But  until 
those  Acts  of  Parliament,  the  English  Courts  knew  nothing 
of  any  such  distinction.  The  New  York  Courts  had  no  such 
Acts. 

It  is  true  that  these  Courts  say  that,  *^  public  poHe^^  le- 
quirss  that  some  bounds  should  be  put  to  these  notices. 
Bat  can  puUic  policy  make  a  law  ?  and  if  it  could,  is  it  giv- 
en to  Courts  to  declare  what  is,  or  is  not  public  policy  ?  Es- 
pecially, is  it  given  to  Courts  to  declare  that  public  policy  al- 
lows these  notices  to  go  to  a  certain  line,  and  not  an  inch  be- 
yond? 

[S«]  I  think,  therefore,  that  a  carrier  may  limit  his  lialHllly, 
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not  only  by  an  express  contract^  but  also  by  acts  firom  whick 
a  contract  is  to  be  implied,  such  as  public  notice,  known  to 
the  person  for  whom  be  carries,  that  he  will  not  be  answer- 
able  for  the  loss  of  goods  committed  to  him,  except  on  com- 
pliance with  certain  terms. 

Any  other  aots  or  facts  from  which  such  a  contract  is  to  be 
implied,  must  stand  on  the  same  footing  with  this  of  noticcL 
The  things  from  which  it  is  possible  to  imply  a  contract,  may 
be  indefinitely  numerous.  One  of  the  most  common  of  those 
things  is  usage.  There  is  a  usage  by  which  the  parties  lia* 
ble  on  bills  of  exchange  and  promissory  notes  payable  other- 
wise than  on  demand,  are  entitled  to  days  of  .grace;  From 
this  usage  a  contract  is  now  implied,  in  every  instance,  that 
such  parties  shall  haye  such  days  of  grace. 

Usage  then,  may  be  a  thing  from  which  a  contract  may  be 
implied,  And  it  may  be  a  thing  from  which  the  contract  by 
which  a  carri^  limits  his  liability  may  be  implied.  In  tJtm 
case  of  Gibbon  vs.  Pajfntorij  4  Burr.  2,298,  there  was  both  a 
carrier's  notice,  and  a  usage.  It  was  shown  that  there  was  a 
usage,  by  which  the  price  for  which  money  was  carried  be* 
tween  Birmingham  and  London  was  not  the  common  price 
of  other  goods,  and  the  decision  of  the  Court  is  put  as  much 
upon  the  usage  as  upon  the  notice. 

And  see  Hyde  vs.  TVent  ^  Mersey^  Nov.  Co.  5  T.  R.  389  j 
Oarside  vs.  same,  4  T.  R.  581  ;  Ang.  on  Car.  %  106,  179, 
301,  355. 

In  the  present  cas^  there  was  eridence  to  show  that,  for 
some  five  years  before  the  time  when  the  cotton  was  shipped^ 
there  had  existed  a  usage  by  which  the  master  of  steamboats 
plying  on  the  Chattahoochee,  gave  biUs  of  lading  contain- 
ing the  exemption  of  losses  by  fire,  and  evidence  to  show 
that  this  usage  was  genemlly  known  in  Columbus^  and  trad- 
ing to  show  that  it  was  known  to  Harper,  who,  as  agent  of 
the  owners  of  the  cotton,  shipped  the  cotton. 

Doubtless  a  usage  cannot  so  establTsh  itself  in  the  oonne 
of  five  years,  as  the  usage  of  days  of  grace  is  estabhahad; 
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that  isy  so  establish  itself  as  to  require  the  presumption,  that 
all  persons  contract  in  reference  to  it  i  but  still,  it  is  possible 
that  a  usage  may,  in  the  course  of  as  few  a^  five  years,  so 
establish  itself^  as  to  be  sQ?ne  evidence  in  favor  of  that  pre- 
sumption. , 

The  usage  then,  shown  in  th«  present  case,  was  not  suffi* 
ciently  established  to  require  the  presumption  that  the  parties 
contracted  in  reference  to  it 

Besides  there  were  other  facts  in  the  case  which,  as  the 
owners  of  the  cotton  insist,  weakened,  if  they  did  not  neu- 
tralize, the  whole  effect  of  tliis  fact  of  usage. 

The  owners  of  the  cotton  say,  among  other  things,  that  the 
contract  between  the  parties  was  in  writing,  and  that  it  was 
couched  in  such  terms  as  to  show  that  the  carriers  were  no^ 
to  be  exempt  from  liability  for  losses  by  fira  Of  which  more 
presently. 

£3.]  The  most  to  be  said  in  favor  of  this  usage  as  a  fact 
from  which  a  contract  was  to  be  implied,  by  which  the 
carriers  exempted  themselves  from  liability  to  answer  fox 
losses  by  fire,  is,  that  it  was  a  fact  furnishing  some  evidence 
to  authorize  the  implication ;  how  muchj  was  a  question  for 
the  jury;  a  question  to  be  determined  by  a  comparison  of 
the  facts  of  usage,  witfi  all  the  other  facts  in  the  ease. 

All  of  whkh  considered,  I  think  that  the  following  part  ef 
the  ebaige  of  the  Court  would  have  been  so  near  right  that 
it  could  not  have  misled,  if  the  word  ^may ''  had  been  in  the 
place  of  the  word  ^will,"  viz:  ^'If  the  proof  shows  tlwt  it 
was  the  custom  of  the  boat  owners  on  the  Chattahoochee 
riv6r  to  give  bills  of  lading  exempting  them  from  the  dama- 
ges of  fire ;  that  this  custom  was  certain,  well  established  and 
known  to  CoL  Harper,  and  that  he  directed  Crichton  to 
make  out  a  bill  of  lading  and  deliver  the  same  to  Harper  & 
Holmes,  upon  the  arrival  of  the  boat,  and  that  such  a  bill  of 
lading  was  made  out,  then  you  will"  [may]  ^4nfer  an  agree- 
ment of  exemption  from  the  damages  of  fire." 

True,  there  might,  with  propriety,  have  been  some  expla- 
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nation,  as  to  what  it  is  that  makes  a  usage,  '^certain,'^  'well 
established/'  and  also  an  addition,  that  if  the  other  facts  in 
tiie  case,  including  the  receipt  and  the  order,  were  such  as  to 
satisfy  the  jury  that  the  parties  did  not  contract  in  reference 
to  the  usage,  then,  that  the  carriers  were  liable  notwithstand- 
ing die  usage. 

However,  the  owners  of  the  cotton  say,  that  the  contract 
between  them  and  the  carriers  was  in  writing,  and  there- 
fore, that  neiAer  the  evidence  about  usage,  nor  any  of  the 
other  parol  evidence  as  to  what  was  the  contract,  was  ad- 
missible. 

Are  they  right  in  this?  The  only  writings  in  the  case 
were  the  writings  signed  by  CoL  Harper,  and  that  signed  by 
Chas.  Crichton,  the  clerk  of  the  boat  These  were  as  fol- 
lows: 

<*  Columbus,  Dea  28th,  185a 

CapH  Berry  will  please  call  at  Mra  Boykin's  landing  and 
take  100  bales,  with  or  without  mark,  and  deliver  to  Harper 
&  Holmes,  Apa.,  by  whom  the  freight  will  be  paid, 

And  oblige, 

W.  H.  HARPER'' 

''Steamer  Franklin  received  at  Mr^  Boykin's  landing  1S4 
bales  cotton ;  order  from-  W.  R  Harper,  (Tolumbus,  says  100 
bales,  but  we  ccmduded  as  you  had  184  bales  on  the  bank, 
that  you  wanted  it  all  to  ga  The  above  is  consgned  to 
Mesam  Harper  &  Holmes,  Apa. 

Steamer  Franklin,  December  26thy  1853, 

CHA&  CRICHTOV,  Qeik.'^ 

Was  it  the  necessary  import  of  these  writings,  that  the  boat 
was  to  carry  the  cotton  without  exemption  from  die  carriers 
liability  for  losses  by  fire  ?  If  it  was,  parol  evidence  to  show 
that  the  boat  was  to  carry  the  cotton  exempt  from  that  labili- 
ty for  such  losseid,  would  not  be  admissible,  for,  in  that  case, 
to  vary  or  contradict  the  writings,  could  be  its  only  effect  It  it 
was  not,  such  parol  evidence  would  be  admissRile;  fer  to  vary. 
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in  that  case,  or  contradict  the  writings,  might  not  be  its  effect 
The  evidence  might  consist  with  them. 

Now,  it  was  not  the  necessary  import  of  the  writings,  thai 
the  boat  was  to  carry  the  cotton  exempt  from  the  caxzier'j 
liability  for  losses  by  fire ;  for  it  was  not  their  necessary 
import  that  the  boat  was  to  carry  the  cotton  at  all 
Nothing  is  said  in  them,  expressly  or  by  nece«faiy  im- 
plication, about  carrying  the  cotton  from  one  poixH 
to  another,  and  therefore  nothing  about  the  terms  of  cairyu 

ingit 

Such  parol  evidence,  therefore  was  admissible. 

Still,  as  an  undertaking  on  the'part  of  the  boat  to  carry  the 
cotton  subject  to  the  carrier's  liability  for  losses  by  fixe,  ^|^ 
the  rational  import  of  the  writings ;  a  jury  would  be  autiunr- 
ized  and  required  to  look  with  suspicion  on  parol  evidenqp 
going  to  show  that  such  was  not  their  import,  but  that  their 
import  was  the  opposite ;  would  be  justified  in  yielding  to 
such  evidence,  only  when  it  was  of  the  most  satisfactory  nap 
ture.    See  Green.  Ev.  §§  286,  288,  277»  296. 

But  even  if  these  writings  had  been  the  precise  equivalent 
of  an  ordinary  bill  of  lading,  it  is  far  from  clear  that  parol 
evidence  would  not  have  been  admissible  to  vary  them.  See 
/anaard  •  • 

Bates  vs.  Toddj  1  Moo.  and  R.  106.  Berkley  vs.  fFaii* 
ing  7  Jldol.  Ellis.  29.  Howard  ve.  Thicker  1  B.  and  itf d 
^ng.  on  Car.  §  231. 

I  think,  therefore,  that  it  was  the  right  of  the  parties  on  the 
one  side,  to  introduce  parol  or  other  evidence  to  show  that 
these  writhigs,  whether  taken  jointly  or  separately,  did  not 
contain  an  undertaking  to  carry  and  deliver^  did  not 
amount  to  a  contract  oi  carriage;  and  the  right  of  the  parties 
on  the  other  side,  to  introduce  parol  or  other  evidenoQ  to 
show  that  the  writings  did. 

Was  the  parol  evidence  that  was  admitted,  such  as  w«a 
admissible  for  this  puipose? 

I  think  it  wa&    It  was  all  pertinent. 
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In  order  to  determine  whetfier  the  parties  intended  that  the 
contract  of  carriage  was  to  be  what  was  contained  in  these 
-writings  one  or  both,  or  was  to  be  something  into  which  an 
exception  of  losses  by  fire,  would  enter,  it  was  necessary  to 
know  the  mind  of  each  party.  It  was  therefore  necessary  to 
know  the  mind  of  the  carriers,  or  of  their  agent,  the  master. 

For  the  purpose  of  showing  this,  if  for  nothing  else,  the 
evidence  of  Crichton,  objected  to,  was  admissible.  It  is  true 
that  what  was  the  mind  of  the  carrier  would  be  of  no  effect, 
unless  knowledge  of  it,  some  how,  got  to  the  owners  of  the 
ootton.  The  burden  was  on  them  to  show  that  what  their 
ttnderstanding  of  what  the  contract  was,  did  get  to  the  own- 
cto  of  the  cotton. 

I  think,  therefore,  that  the  Court  below  .  was  right  in  ad- 
ftiitting  Crichton's  evidence  that  was  objected  to,  and  all  the 
evidence  in  iielation  to  usage. 

Bnt  I  think,  too,  that  the  Court  went  too  iar  in  charg- 
teg  the  jury  as  follows:  **That  if  the  proof  showed  that 
Harper  gave  the  instructions  to  Crichton  to  leave  the  memo- 
itodum  to  show  the  number  of  bales  taken,  that  then  that 
paper  is  a  mere  memorandum,  and  is  not  a  bill  of  lading; — 
contains  no  contract,  and  is  no  evidence  of  a  contract,  and 
proves  nothing.'* 

To  have  told  the  jury  that  if  Harper  did  this,  it  mighi 
attftiorize  them  to  presume  that  the  parties  did  not  intend  the 
•*paper*'  to  contain  the  contract,  would,  I  think  have  been  go- 
ing far  enough.  And  even  this,  if  it  had  been  given  to  the 
jury,  ought  to  have  been  accompanied  with  the  caution  to 
\odls.  to  all  the  evidence,  and  see  whether  there  was  anything 
in  it  to  prevent  the  presumption  firom. arising,  or  to  rebut  it  if 
it  had  arisen. 

The  last  point  which  the  owners  of  the  cotton  make,  is 
this:  they  say,  that,  admitting  that  the  contract  was  that  the 
carriers  were  not  to  be  liable  for  losses  by  fire,  and  that  such 
a  contract  is  valid^ — ^yet,  that  the  carriers  did  not  receive  the 
cotUm  under  the  contract    The  argument  by  which  they 
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come  to  this  conclusion  may  be  thus  stated :  The  contract, 
if  made,  inras  that  the  carriers  were  to  take  one  hundred  bales 
of  cotton  or  less,  and  were  not  to  take  more  than  one  bun* 
dateA  bales;  the  carriers  took  more  than  one  hundred  bales, 
therefore  they  violated  the  contract ;  but  if  they  violated  the 
contract,  they  could  derive  no  right  from  the  contract,  and 
therefore,  they  could  derive  no  right  to  carry  the  cotton,  or 
any  part  of  it,  from  the  contract" 

This  I  think,  is  a  good  argument,  if  it  states  the  contract 
correctly.  If  the  contract  was,  that  the  carriers  were  to  take 
one  hundred  bales  or  less,  and  were  not  to  take  more  than 
one  hundred  bales,  then  it  is  plain  to  me,  that  the  legal 
effect  of  the  contract  was,  that  if  the  carriers  took  more  than 
one  hundred,  they  thereby  forfeit  their  right  to  take  one  hun- 
ched or  any  less  ifumber.  If  this  was  the  contract,  it  was,  I 
ikink,  the  same  in  effect,  as  it  would  have  been,  if  it  had 
been  in  this  form:  ^ The  carriers  are  to  take  one  hundred 
failles  or  lesS)  but  if  they  take  more,  they  do  so  on  pain  of 
losibg  their  right  to  take  any  of  the  bales.^^ 

The  Court  below  should,  therefore,  as  I  think,  have  told 
die  jury  that  if  Uie  contract  was,  that  the  carriers  were  to 
take  one  hundred  bales  of  cotton  or  less,  and  were  not  to 
take  more  than  one  hundred;  then  if  the  carriers  took  more 
than  one  hundred,  they  violated  the  contract,  and  therefore 
derived  no  right  under  the  contract  to  carry  any  part  of  the 
cotton,  and  consequently  that  they  could  not  set  up  the  con* 
traet  as^  a  defence  to  the  suit 

But  the  carriers  meet  this  argument,  with  a  counter  ail- 
ment, one  wiiich  may  be  thus  stated:  ^The  contract  was, 
that  the  carriers  were  to  take  one  hundred  bales  of  cotton  or 
less,  in  any  event,  and  therefore,  if  Aey  took  more,  the 
taking  of  the  excess  was  no  forfeiture  of  their  right  to  take 
one  hundred  or  less,  but  was  an  independent  matter." 

This  argument  is,  I  think,  a  good  answer  to  the  other,  if  it 
be  true,  that  the  contract  was  as  it  states  it  to  have  been ; 
and  so  I  think  the  Court  should  have  told  the  jury. 


548  SUPREME  COURT  OF  GEORGIA. 

Cooper  et  aL  vs.  Berey  et  ^L 

The  question  whether  the  contract  was,  as  claimed  by  the 
one  side,  or  as  claimed  by  the  other,  was  a  question  for  the 
jury. 

Supposing  that  the  jury  had  been  charged  on  this  point,  so 
as  to  meet  these  views,  and  that  they  had  found  that  the 
contract  was  as  it  was  claimed  to  be  by  the  plaintifl^  would 
the  jury  haye  been  authorized,  (the  form  oftht  action  con- 
sidered,) to  return  a  verdict  for  the  plaintifl^  for  the  value  of 
the  cotton  ? 

I  think  they  would.  It  is  true  that,  in  the  case  supposed, 
the  carriers  would  not  be  acting  under  any  coniraei  with  die 
owners  of  the  cotton,  and  therefore  the  lialnlity  of  the  carrieis 
would  not  be  a  liability  to  be  reached  by  an  action  in  font 
ex  contractUj  (the  form  of  this  action,)  but  would  be  a  Uap 
bility  to  be  reached  by  action  in  form  ex  dettdo ;  yet  as  the 
deference  between  that  which  would  be  the  proper  action, 
ex  delict Oy  for  the  case,  and  the  present  action,  must  be  a  dif> 
ference  of  mere  form,  the  present  action  may,  I  think,  be  con- 
verted into  that,  at  any  time,  under  the  amendment  Act  of 
1854. 

The  judiciary  Act  of  1799,  looks  entirely  to  subslanoe  in 
pleading  and  not  at  all  to  form. 

The  common  law  itself  permits  parties,  in  a  consideraUe 
number  of  cases,  to  waive  a  trespass,  and  sue  in  implied  as- 
sumpsit 

Why  might  not  the  shippers,  in  the  case  supposed*  waive 
the  last,  and  sue  in  assumpsit  on  the  comtoon  law  liaUIi^  of 
the  carrier  ? 

It  follows,  of  course,  that  I  think  that  the  form  of  the  ae* 
tion  was  no  obstacle  to  a  recovery  being  had  by  the  plaintiff 
in  respect  to  all  of  the  bales  of  cotton  over  one  hundred. 

Judgment  revacsed. 

LuvpsiN,  J.  concurred 
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McDonald,  J.  dissenting. 

This  was  ao  action  against  a  common  cairier.  By  the 
common  law,  carriers  receiving  goods  for  transportation  ai[e 
lesponsible^at  all  eventSy  for  every  injury  arising  in  any  other 
way  than  by  the  act  of  Ood,  or  of  public^enemies.  It  is  un- 
necessary for  me  to  consider  whether  a  common  carrier  may 
not  restrict  his  common  law  liability  to  a  certain  extent,  by 
special  agreement  There  is  no  disagreement  in  this  case  on 
that  point,  among  the  members  of  the  court;  nor,  perhaps,  is 
it  necessary  for  me  to  discuss,  whether  such  special  agreeinent 
can  be  proven  by  circumstances  or  usage,  as  the  evidence  ki 
this  case  establishes  no  usage  on*  the  Chattahoochee  river, 
which  mitigates  the  rigor  of  the  common  law  liability.  It 
establishes  that  bills  of  lading,  when  given,  contain  an  ^ex- 
emption from  the  damages  of  fira''  If  a  shipment  be  made 
and  no  bill  of  lading  is  given,  the  carrier  is  subject  to  the 
common  law  liability.  The  usage  proven,  that  bills  of  lading 
are  thus  given,  is  evidence  tliat  without  bills  of  lading,  con- 
taining this  clause  of  exemption,  the  carrier  is  subject  to  the 
common  law  liability.  I  am  not  to  be  considered  as  admit- 
ting that  such  a  custom  is  admissible  in  evidence  to  vacate  a 
rule  of  law.  The  usage  of  trade  is  admissible  in  evidence  to 
prove  where  and  how  the  goods  transported  are  to  be  deliver- 
ed, merely  to  show  at  what  time  the  liability  of  the  carrier 
ceases ;  or  that  boats  in  descending  rivers  call  at  various 
landings  for  cotton,  &c.  &c.  Such  usages  enter  into  the  con- 
tract, not  to  change  the  rule  of  the  common  law;  but  to  show 
for  instance,  if  a  boat  were  struck  by  lightning  while  at  a 
landing  to  take  in  cotton,  that  it  was  lawful  and  according 
to  contract,  that  the  carrier  should  stop  there ;  and  that  the 
principle,  that  although  the  injury  happened  by  the  act  of 
God,  it  would  not  have  happened  if  he  had  not  stopped  in 
breach  of  his  contract,  should  not  apply  to  him. 

It  was  in  testimony  that  CoL  H^per  was  the  agent  of  the 
plaintiffs,  and  contracted  with  the  defendants  to  carry  one 
hundred  bales  of  cotton  from  Mrs.  Boykin's  landing  on  the 
VOL.  XXI.  35. 
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Chattahoochee,  and  deliver  them  to  Harper  &  Holmes,  at  Ap- 
palachicola,  Charles  Crichton  testified  that  he  proposed  to 
give  him  a  bill  of  lading  for  the  one  hundred  bales  of  cotton. 
Harper  said  he  did  not  then  want  the  bill  of  lading,  for  he  did 
not  know  that  the  hundred  bales  of  cotton  were  at  the  land- 
ing, and  directed  the  witness  to  make  out  a  bill  of  lading,  af- 
ter the  cotton  was  on  board,  and  to  deliver  it  to  Harper 
&  Holmes,  at  Appalachicola.  CoL  Harper,  in  his  evidence, , 
does  not  contradict  Crichton^s  testimony  in  regard  to  the  bill 
of  lading,  but  he  has  no  recollection  of  it  It  stands  as  prov- 
en, therefore,  that  a  bill  of  lading  was  to  have  been  given. 
The  evidence  of  the  usage  in  regard  to"  the  contents  of 
bills  of  lading  comes  in  appropriately,  to  prove  the  contract 
between  the  parties,  for  the  uniform  usage  to  insert,  in  bills 
of  lading,  a  clause  exempting  the  carrier  from  losses  sustain- 
ed by  fire,  establishes  the  proposition  that  whenever  a  contract 
for  the  transportation  of  cotton  on  the  Chattahoochee  river  was 
entered  into,  and  it  was  agreed  that  a  bill  of  lading  should  be 
given,  without  further  specification ,  it  must  be  intended  a 
bill  of  lading  in  the  usual  form ;  for  it  must  have  been  so  ex- 
pected by  the  carrier,  and  it  must  have  been  known  by  the 
shippers  that  he  did  so  expect  In  respect  to  the  hundred 
bales  of  cotton,  therefore,  agreed  to  be  shipped,  and  for  which 
a  bill  of  lading  was  to  be  made  out,  after  the  cotton  was  tak- 
en on  board  of  the  boat,  and  delivered  to  Harper  &  Holmes, 
at  Appalachicola,  the  evidence  of  the  usage  in  giving  bills  of 
lading  and  their  contents,  was  admissible  to  prove  the  contract 
between  the  parties. 

In  respect  to  the  remaining  bales  of  cotton  taken  on  board 
the  boat  by  the  carrier,  beyond  the  himdred  bales,  he  took 
them  without  contract,  and  on  the  common  law  responsibili- 
ty, which  attaches  to  his  calling.  There  was  no  special  con- 
tract respecting  them.  The  writing  left  by  the  clerk  amounts 
to  nothing  but  a  mere  statement  to  Mrs.  Boykinthat  they  had 
taken  thirty-four  bales  of  cotton  more  than  by  the  contract 
they  were  authorized  to  take.    The  writing  states  that   they 
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had  an  order  for  one  hundred  bales,  and  proceeds  to  say :  ^but 
we  eoMhuhdns  yon  bad  134  bales  on  the  bank,  that  you 
wanted  all  to  go,"    They  came  to  the  conclusion  without  the 
assent  of  Mrs.  Boykin  or  her  agent.    The  testimony  says 
that  they  took  them  ^  by  the  consent  of  Mrs.  Boykin's  over- 
•eer."    An  overseer  has  not^  as  such,  any  general  authority  to 
Mlip  his  employer's  cotton;  and  his  consent,  therefore,  amoun- 
ted to  nothing,  without  proof  of  special  authority,  or  that  he 
had  made  such  contracts  which  had  been  subsequently  sanc- 
tioned by  the  employer.    CoL  Harper,  the  acknowledged 
shipping  agent,  testified  that ''  he  did  not,  and  would  not  have 
consented  for  defendants  to  take  more  than  one  hundred 
bales ;  that  he  would  not  ship  more  than  that  number  by  any 
one  boat"    The  defendants  took  the  excess  of  cotton  over  the 
famndred  bales,  without  contract  or  authority  from  the  plain*- 
ti&,  and  were  therefore,  according  to  the  common  law,  liable 
for  the  destruction  of  them  by  fire.    The  custom  under  which 
the  defendants  seek  to  protect  themselves,  does  not  go  to  the 
ettent  of  proving,  that  when  no  bill  of  lading  was  given  or 
contracted  to  be  given,  the  carrier  was  subject  to  no  greater 
liability  than  when  a  bill  of  lading,  with  the  exemption  clause 
therein,  was  given.    It  proves  the  contrary.    The  bill  of  lading 
executed  and  filed,  to  be  delivered  to  the  consignee  in  Appa- 
lachicola,  which  was  destroyed  with   the  boat,  not  Iiaving 
been  made  out  in  conformity  with  the  contract,  nor  accepted 
by  the  plaintifiis,  was  not  binding  on  them — ^whether  the  de- 
fendants are  liable  for  the  hundred  bales,  depends  on  the  sim^ 
pie  question,  whether  by  the  taking  of  this  extra  quantity  of 
cotton  on  board  the  boat,  the  risk  of  burning  was  increase^ 
If  it  was,  the  defendants  are  liable  for  the  entire  quantity  of 
cotton  shipped.    I  think  that  the  law  of  this  branch  of  the  case 
is  as  I  have  presented  it  here,  and  that  it  ought  to  have  been 
id  submitted  to  consideration  of  the  Jury,  and  so  far  as  the 
judgment  of  the*  Court  does  not  conform  thereto,  I  dissent 
tfom  it 
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No.  105. — ^Thomas  Mobjus,  &  Wife,  plaiDti&  in  enor,  tb. 
William  B.  Stokxs,  adm'r,  cum  testamento^  defeadaat 
in  error. 

[1.]  Th«  sayings  of  a  priacipsl  legatee  under  a  will,  thoa^h  not  a  party  to  tke 
record— admissible  in  evidence,  so  as  to  effect  his  own  interest  onlf  . 

p.]  Akiy  acts  or  declarations  in  connection  with  these  acts,  by  the  principal  leg^ 
atee,  who  procures  the  will  onder  which  he  claims  to  be  written,  may  be  glr- 
en  in  evidence  as  a  part  of  the  res  gutae* 

A  will  may  be  established  in  part,  and  rejected  in  part  ,*  good  as  to  some  par 
ties,  and  bad  as  to  others. 

(Sb]  It  is  not  oompeteot  to  testily  to  the  mere  Terbal  statemenu  of  a  party,  on- 
less  the  witness  is  certain  as  to  the  person  from  whom  he  heard  them. 

£4.]  It  is  allowable  to  repeat  an  entire  conversatioo,  which  occurred  between 
the  witness  and  a  party,  which  consisted,  amongst  other  things,  of  distinct  char- 
ges  made  by  the  witness,  and  which  were  silently  acquiesced  in,  or  answer^ 
ed  and  justified. 

[6.]  In  charging  the  jury  as  to  the  standard  or  measure  of  testamentary  onpaeity 
it  is  not  error  in  the  Court  to  instruct  them:  **That,  be  the  testator  wise  or 
unwise,  yet  he  is  capable  of  willing  his  property,  unless  totally  depriTcd  of 
reason."  Nor  is  it  wrong,  in  explaining  the  extent  ofthe  influence  necessary 
to  destroy  a  will,  to  tell  the  jury  that  Jt  must  amount  to  *'foar  and  fi»roe." 

(6.]  It  is  error  in  the  Court,  without  qualification  or  explanation,  to  charge  the 
the  jury  that  "if  by  acts  of  kindness,  a  guardian  procures  his  ward  to  make  n 
will  in  his  favor,  that  will  not  vitiate  it.  That  if  he  provided  his  ward  with 
horses,  money,  jewelry  and  fine  clothes,  with  n  view  to  proenre  the  testator 
to  make  a  will  in  his  favor,  that  will  not  amount  to  such  undue  influencet  ns 
to  vacate  the  will." 

Caveat  to  will,  from  Muscogee  Superior  Court  Tried  be- 
fore Judge  Worrill,  at  November  Term,  1856. 

The  questions  in  this  case  arose  upon  the  admission  to 
probate  in  solemn  form  of  law,  of  a  paper  purporting  to  be  the 
last  will  and  testament  of  Pearce  A.  Philips,  deceased,  who 
departed  this  life  a  minor  about  eighteen  or  nineteen  years  of 
age. 

The  following  is  a  copy  of  the  will,  viz : 

State  of  Gsoroia.    In  the  name  of  God,  amen ! 
I,  Pearce  A.  Philips,  being  weak  of  body  and  in  feeble  healA 

but  of  sound  and  disposing  mind  and  memory,  and  bdng 

desirous  of  making  a  disposition  of  my  property,  do  make 

this  my  last  will  and  testament: 


MACON,  JANUARY  TERM,  1857.  553 


Morris  and  Wife,  vs  Stokefn  AdmV. 


l8t  Having  resigned  my  soul  to  God,  I  desire  to  be  hur- 
ried by  the  side  of  my  beloved  mother  in  the  graveyard  of  the 
City  of  Columbus,  and  that  her  grave  and  mine  should  be 
suitably  enclosed,  and  a  tomb  stone  should  be  placed  over 
each,  and  the  expense  be  paid  out  of  the  money  arising  from 
negro  hira 

2d,  As  I  have  received  money  and  property  from  my 
guardian,  John  L.  Lewis,  for  which  he  has  ho  receipt,  *'it  is 
my  will  and  desire  that  my  executors  do  allow  him  a  credit 
for  ten  thousand  dollars,  without  requiring  any  vouchers 
from  him,  and  also,  that  they  allow  him  credit  for  his  account 
for  any  money  paid  out  for  clothes,  board,  education  and 
traveling  expenses,  horses  and  other  things  for  me,  on  his 
making  affidavit  to  the  same,  and  also  to  give  him  credit  for 
any  receipts  he  may  have  of  mine,  which  have  not  already 
been  exhibited  and  allowed  by  the  Court,  and  to  allow  him 
commissions  on  all,  as  if  the  same  had  been  passed  by  the 
Court  of  Ordinary,  And  I  do  hereby  request  and  appoint  my 
said  guardian  John  L.  Lewis,  to  settle  with  Dr.  James  M.  Ly- 
on for  negroes  left  me  by  ray  father,  and  desire  my  executors 
to  give  the  proper  receipts  to  Dr.  Lyon  according  to  the  set- 
tlement so  made  by  the  said  Lewis. 

3d.  I  give  and  bequeath  to  my  friend,  and  uncle  William 
L.  Wynn,  as  trustee,  the  following  negroes,  Simeon,  a  man, 
and  Milly  and  their  six  children,  and  Major,  Bob,  Keziah, 
John,  Ann,  Phillis,  Catherine,  Ritt  and  Minerva,  which  are  to 
be  taken  possession  of  as  soon  as  convenient,  and  controlled 
and  managed  by  him  for  the  use  and  benefit  of  my  sister  Leo- 
nora  Phoebe  Lyon,  until  she  shall  marry  or  come  of  age^ 
and  when  either  event  should  happen,  she  is  to  have  the  pos- 
session of  them  if  she  desires  it,  and  to  have  and  to  enjoy  the 
use  and  hire  of  them  for  support,  and  to  spend  as  she  thinks 
proper  for  her  benefit,  and  the  support  and  benefit  of  her  chil- 
dren, if  she  have  any,  and  at  her  death  the  said  are  to  be  di- 
vided among  her  children  equally  share  and  share  alike,  and 
should  my  said  sister  die  without  leaving  issue  living  at  the 
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time  of  her  death,  my  will  and  desire  is  that  said  negroes  and 
Cheir  increase  be  equally  divided  between  my  aunt  Margaret 
Phillips  and  my  uncles  on  my  mother's  side. 

4th.  My  will  and  desire  is,  that  my  friend  William  L. 
Wynn,  should  act  as  trustee  for  my  sister,  and  that  he  should 
manage  the  property  while  in  his  possession,  and  appropriate 
the  proceeds  according  to  his  best  judgment  and  discretion 
for  the  benefit  of  jny  sister,  and  if  he  refuse,  die,  or  fail  to  act 
from  ftny  cause,  then  I  desire  and  appoint  my  uncle  Dr.  Ja- 
cob A.  Lewis,  to  act  in  his  place  under  the  same  trusts  and 
with  the  same  powers  and  authority,  and  I  do  not  desire  the 
property  given  to  my  sister  to  be  in  possession  or  under  the 
management  of  any  other  person,  unless  both  trustees  above 
named  die,  refuse  or  fail  to  act,  and  in  that  event  I  desire  the 
Court  of  Ordinary  of  Muscogee  county  to  appoint  some  per- 
son of  kin  to  my  said  sister  on  her  mother's  side  to  act  as 
trustee. 

5th.  I  give  and  bequeath  to  my  little  Cousin,  William 
Smith  Lewis,  a  negro  woman  named  Mary. 

6th«  I  give  and  bequeath  to  my  little  cousin,  John  L.  Lew- 
is, son  of  John  L.  Lewis,  the  lot  of  land  in  the  "Cherokee  pur- 
chase" drawn  by  the  orphans  of  Isaac  Phillips,  and  now  be- 
longs to  me. 

7th.  I  give  and  beqeath  to  my  friend  Robert  A.  Smith,  my 
riding  horse,saddle  and  bridle. 

8th.  I  give  and  bequeath  to  my  uncle  Jacob  A.  Lewis,  for 
his  great  kindness,  care  and  medical  attention  to  me  for  years 
past,  my  buggy  and  harness  and  a  negro  man  named  Clark, 
a  boy  named  Byron,  and  the  proceeds  of  Riley  if  sold,  and  if 
not  sold,  Riley  himself    / 

9th.  It  is  my  will  and  desire  that  my  executor  do  confirm 
a  sale,  by  making  titles  to  her  trustees,  I  have  made  to  my 
aunt  Martha  C.  Lewis,  of  a  negro  girl  about  nine  or  ten 
years  old,  named  Jane,  for  the  sum  of  four  hundred  and 
twenty-five  dollars,  paid  me  by  her  at  the  time  of  signing 
this  wilL 
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10th.  It  is  my  will  and  desire  that  the  balance  of  my  prop- 
erty,  both  real  and  personal,  and  rights  and  credits  be  and  re- 
main in  the  possession  of  my  uncle  John  L.  Lewis,  for  his 
own  use  and  benefit  until  the  death  of  grand-father  and 
grand-mother  Lewis,  and  after  their  death  that  the  same  be 
divided  equally  between  my  aunt  Margaret  PhilHps,and  my 
maternal  uncles.  And  lastly,  I  appoint  William  L.  Wynn, 
and  Noland  R.  Lewis,  executors  of  this  my  last  will  and 
testament  In  testimony  whereof,  I  have  hereto  set  my  hand 
and  seal,  this  18th  day  of  January  1844. 
In  the  presence  of  PEARCE  A.  PHILLIPS,  [Z.  &} 

Jos£PHus  Echols, 

Ansel  L.  Watkins, 

Seabobn  Jon£s. 

To  the  admission  of  this  paper  to  probate  and  record,  Thom- 
as Morris,  and  Leonora  P.  Morris  his  wife,  who  was  the  ma- 
ternal sister  of  deceased,  and  his  sole  heir  at  law,  filed  their 
caveat  on  the  following  grounds  to-wit : 

1st,  Because  said  Pearce  A.  Phillips  never  published  and 
declared  said  paper  as  his  last  will  and  testament. 

2d.  Because,  if  deceased  ever  did  publish  and  declare  the 
same  as  his  will,  he  did  not  do  the  same  voluntarily,  but  it 
was  done  under  the  undue  and  improper  influence  of  John 
L.  Lewis. 

3i  Because,  if  deceased  ever  did  declare  said  paper  to  be 
his  last  will,  the  same  was  procured  to  be  done  by  the  fraud, 
and  undue  influence  of  John  L.  Lewis  and  P.  A.  Lewis,  and 
was  not  his  voluntary  act  and  deed. 

4th.  Because  said  Pearce  A.,  at  the  time  of  the  execution 
of  said  instrument,  was  of  unsound  mind  and  memory,  and 
incapable  of  making  a  will  disposing  of  his  property. 

5th.  Because  said  Philips,  at  the  time  of  making  said  will 
was  a  minor. 

6th.  Said  pretended  will  is  void  and  fiuudulent,  because 
more  than  half  of  his  estate  was  bequeathed  to  John  L.  Lew«^ 
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is^  his  guardian,  and  the  executors,  therein  named,  directed 
not  to  require  said  guardian  to  account  for  the  same. 

7th.  Because  said  John  L.  Lewis,  the  guardian  of  said 
Phihps  procured  said  will  to  be  made,  in  order  to  protect 
himself  and  his  securities  on  his  guardian  bond,  from  their 
liability,  for  the  estate  of  said  Philips  in  his  hands. 

8th.  Because  said  John  L.  Lewis  fraudulently  and  deceit- 
fully persuaded  said  Pearce  A.  Philips  to  make  said  will,  un- 
der the  impression  and  belief  made  upon  his  mind,  that  his 
estate  would  be  inherited  by  his  relatives  on  his  father's  side, 
unless  said  will  was  made ;  when  in  fact,  it  was  the  wish  of 
said  Pearce  A.  to  give  a  lai^e  portion  of  his  estate,  if  not  all, 
to  his  sister,  Leonora  P.,  and  at  the  time  believed  that  the  lar- 
ger portion  thereof,  was  secured  to  his  said  sister,  when,  in 
fact,  it  had,  by  the  fraudulent  and  deceitful  representations 
and  practices  of  said  John  L.  been  given  to  himsel£ 

There  was  an  appeal,  by  consent,  from  the  Ordinary,  to  the 
Superior^  Court,  of  Muscogee  County,  and  upon  the  trial  the 
following  testimony  was  introduced : 

For  Propounders. 
Col.  Seaborn  Jones,  sworn,  says  that  CoL  John  L.  Lewis 
called  on  him^  and  stated  that  Pearce  A.  Philips  wished  him 
to  write  a  will  for  him.  That,  a  short  time  thereafter,  said 
Philips  called  on  him,  or  he»  called  on  Philips,  and  Philips 
gave  him  instructions  to  write  a  will  That,  under  these  in- 
structions, he  wrote  the  will  in  question.  That,  in  company 
with  Josephus  Echols,  he  took  the  will  and  went  to  the  house 
of  said  John  L.  Lewis,  where  Philips  was  living,  who  was 
then  in  bad  health ;  that,  there  said  Philips  signed  said  will 
in  presence  of  witness,  and  Josephus  Echols,  and  Ansel  L. 
Watkins,  who  subscribed  in  the  presence  of  testator  and  of 
each  other.  Testator  was  of  sound  mind.  John  L.  Lewis 
was  a  man  of  good  sense,  and  I  think  able  \o  exercise  influ- 
ence over  the  people  in  the  county,  because  he  was  elected  to 
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the  L^slatuie  several  times ;  was  kind  and  obliging  to  eve- 
ry ona 

Joaephus  Bcholsy  sworn,  says  that  he  went  with  CoL  Jones 
to  witness  the  will  Testator  was  in  fiseble  health ;  about  18 
or  19  years  of  age.  Some  parts  of  the  will  were'read  to  him; 
he  seemed  to  understand  it ;  was  of  sound  mind ;  and  signed 
the  will  in  the  presence  of  the  subscribing  witnesses,  and  they 
in  his  pres^ice,  and  in  the  presence  of  each  other.  Lewis 
was  a  man  of  shrewdness  and  popularity,  and  exercised  in* 
fluence  over  those  around  him. 

•^nsel  L.  fFaikinsj  examined  by  commission,  deposed  that 
he  saw  testator  sign  the  will,  and  that  he  signed  it  in  pres* 
ence  of  testator  and  the  other  witnesses,  who  likewise  sub* 
scribed  in  presence  of  testator  and  witness.  Testator  was  of 
sound  mind  and  memory.  The  will  was  made  in  the  house 
%  of  Lewis,  and  witness  was  called  on  by  Lewis  to  witness  the 
wilL  He  lived  a  near  neighbor  to  Lewis.  Testator  lived 
about  a  week  after  making  the  will ;  he  had  been  sick  some 
time. 

Propounders  then  read  to  the  jury  an  order  from  the  min- 
utes of  the  March  Term,  1844,  of  the  Court  of  Ordinary  of 
Muscogee  county,  admitting  said  will  to  probate,  in  common 
form,  and  ordering  it  to  be  recorded 

William  Wynn,  examined  by  commission  proved,  that  he 
never  heard  testator  speak  of  the  disposition  of  his  property 
after  making  his  will.  Testator  came  to  him  before  making 
it,  and  asked  him  to  be  executor  and  trustee  for  his  sister — 
now  Mrs,  Morris — and  stated  he  should  leave  her  some  1 6  or 
17  negroes ;  that  that  was  as  much  as  he  wished  her  to  have, 
and  if  she  could  not  do  on  that  and  her  own,  she  could  not 
do  on  more ;  that  he  would  prefer  his  uncle  Langdon  and 
grand-father  to  have  the  balance,  as  they  had  been  harrassed 
in  business,  and  had  always  been  kind  to  him.  John  Bntler, 
the  husband  of  Leonora,  received  for  her  all  the  negroes  left 
her  by  said  will.  Testator  was  as  capable  of  making  a  will 
as  any  young  man  of  his  age;  don't  think  he  was  in  a  state 
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to  be  the  subject  of  undue  influence.  John  L.  Lewis  did, 
and  could  not  have  had  influence  over  him,  and  witness  feeb 
certain  Lewis  did  not  cause  him,  by  any  undue  influence,  to 
execute  said  will  Lewis  was  kind  and  aflbctionate  to  testa^ 
tor,  and  testator  manifested  great  feeling  for  Lewia  Witness 
was  nominated  one  of  the  executors,  and  trustee  for  Leonora. 
Testator  was  18  or  19 ;  thinks  he  made  his  will  shortly  after 
the  conversation  above  refered  to,  and  died  two  or  three 
months  after.  Testator  was  then  under  the  impression  that  he 
was  worth  between  twenty  and  diirty  thousand  dollars.  He 
owned  sixteen  or  seventeen  n^^roes,  and  if  other  property,  it 
was  in  money  or  notes,  in  the  hands  of  John  L.  Lewis,  his 
guardian*    John  L.  Lewis  was  his  guardian. 

Jacob  O,  Lewis^  proved  that  he  knew  Butler,  the  first  hus- 
band of  Mrs.  Morris.  They  married  in  the  State  of  Alabama, 
the  6th  of  August,  1846,  and  all  the  property  given  in  the  will 
o  her  was  delivered  to  Butler  and  his  wifa  The  property 
was  not  all  in  Alabama ;  some  was  in  the  State  of  Louisiana, 
which  Butler  sold  to  Jacob  Lewis ;  the  names  of  the  negroes 
Butler  received  were,  Major,  John,  Bob,  Simeon,  Milly  and 
six  children,  Kizy,  Ann,  FhiUis,  Minerva,  Betty,  Catharine ; 
a  part  of  which  he  sold,  and  a  part  he  left  in  possessicm  of 
his  wife.  Butler  and  wife  were  divorced  in  October,  1851, 
and  Thomas  Morris  and  Mrs.  Butler  were  married  the  1 1  th 
July,  1853.  Morris  received  Major,  John,  Kizzy,  Phillis, 
Minerva,  Betty  and  Catherine.  Butler  sold  Simeon,  Milly 
and  six  children*  Bob  and  Ann  died.  Mrs.  Morris  was  23 
years  of  age  26th  June,  1854.  Knows  that  testator  did  not 
have  the  utmost  confidence  in  John  L.  Lewis.  His  relations 
could  not  exercise  much  influence  over  him ;  he  was  firm  in 
his  positions. 

Mary  B.  Duncan^  examined  by  commission,  deposed,  that 
testator  was  an  intelligent  youth  of  his  age ;  about  19  years 
old ;  capable  of  transacting  ordinary  business.  Mrs.  Morris 
is  the  half  sister  of  testator.  She  was  first  married  in  1846. 
Married  Morris  in  1852.    Knew  of  Butler  and  wife  receiving 
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about  sucteeo  o^gfroes  imdac  the  will,  in  1847.    John  L. 
L«viff  was  guardian  for  testator. 
Hera  the  evidence  for  propounders  dosed 

Evidence  for  Caveators. 

Caveators  first  ofiered  in  evidence  the  following  orders  and 
proceedings  of  the  Court  of  Ordinary,  touching  said  paper. 

March  Term,  1844.  The  Court  met  pursuant  to  adjourn- 
ment ;  present  their  Honors,  George  W.  Ross,  John  M.  Be- 
thune,  Josephus  Echols,  Kenith  McKenzie,  Justices,  March 
4tb,  1844. 

The  last  will  and  testament  of  Poarce  A.  Philips,  deceased, 
having  been  duly  proven,  at  this  regular  Term,  in  open  Court, 
upon  the  oaths  of  Josephus  Echols,  Ansel  L.  Watkins  and 
Seaborn  Jones ;  it  is  ordered  that  the  same  be  admitted  to 
leoord. 

Thursday,  December  9th,  1852.  Court  of  Ordinary  opened 
according  to  adjournment.  John  Johnson,  Ordinary,  pre- 
siding. 

Whereas,  Thomas  Morris  having  applied  for  letters  of  ad- 
ministration on  thf  estate  of  Pearce  A.  Philips,  late  of  Mus- 
cogee county,  deceased,  and  notice  of  said  application  having 
been  given  in  terms  of  the  law,  and  it  appearing  that  there  is 
on  file,  in  the  office  of  Ordinary  of  said  county,  a'paper  pur- 
porting to  be  the  last  will  and  testament  of  said  Pearce  A. 
Philips,  deceased,  which  was  proven  in  open  Court,  at  March 
Term,  1844,  and  ordered  to  be  recorded,  upon  which  no  let- 
ters testamentary  have  been  applied  •  for,  and  no  executors 
qualified,  nor  administration  granted,  and  the  said  Thomas 
Morris  having  withdrawn  his  application,  and  William  B. 
Stokes  having  applied  for  letters  of  administration  on  said 
estate,  on  motion,  it  is  ordered  that,  said  William  B.  Stokes 
be,  and  he  is  hereby  appointed  administrator,  with  the  will 
annexed,  of  the  estate  of  the  said  Pearce  A.  Philips,  deceased, 
and  the  said  William  B.  Stokes,  having  given  bond  in  the 
sum  of  twenty-five  thousand  dollars,  with  Thomas  Morris, 
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William  M.  Lee  and  Lewis  M.  Durr,  as  secmilieS)  wMch 
bond  is  accepted  and  approved  by  the  Court,  it  is  theKsfore 
furtb^  ordered  that  letters  of  administratkMi)  with  the  will 
annexed  as  aforesaid,  do  issue  to  said  Stokes. 

They  next  offered  in  evid^ice,  the  Act  of  the  Legislature 
of  the  State  of  Alabama,  divorcing  Butler  and  wife. 

fFiley  fVilliamSy  sworn,  jMroved  that  he  had  be^i  appcdn- 
ted  the  attorney  in  &ct,  by  William  B.  Stokes,  the  piopeian- 
der,  who  had  gone  to  Texas.  That,  on  the  Sdd  of  May, 
1855,  Morris  offered  to  return  to  him,  as  said  attorney,  cer- 
tain negroeSj  named  in  a  writing  shown  to  witness ;  he  de- 
clined to  receive  them.  The  negroes  were  not  produced.  He 
did  not  require  it,  and  would  not  have  received  them  if  tfcey 
had  been. 

Caveators  then  introduced  and  read  in  evidence,  the  bond 
of  John  L.  Lewis,  as  guardian  of  deceased,  in  the  penal  sam 
of  forty  thousand  dollars,  and  copies  of  his  returns  as  guar- 
dian, from  1838  to  1840,  showing  in  his  hands  about  the  sum 
of  $25,000. 

fV,  B.  PryoTy  swore  that  he  knew  testator ;  he  was  16  or 
18  years  of  age,  and  was  a  nephew  of  John  L.  Lewis.  Lew- 
is mentioned  to  him  that,  he  desired  him  to  write  a  will  for 
testator,  and  would  bring  him  to  my  office ;  that  evening 
Lewis  and  testator  came  to  witness'  office.  Lewis  stated 
over  the  way  which  testator  wished  to  dispose  of  his  proper- 
ty, and  Philips  said  it  was  right  Philips  was  diseased  at 
the  time  he  wrote  a  will,  as  directed  by  Lewis ;  did  not  think 
Philips  would  live  long;  he  was  pale  and  weak.  John  L. 
Lewis  was  a  keen,  shrewd,  managing  man. 

Thomas  A.  Brannoriy  sworn,  says  that  deceased  lit^d 
with  his  uncle,  John  L.  Lewis,  who  was  his  guardian ;  his 
capacity  was  below  ordinary;  his  uncle  indulged  him  more 
than  most  boys;  his  health  was  very  bad.  Lewis  was  a  keen 
shrewd,  managing  man. 

James  M.  Lyon^  examined  by  commission,  deposed  that. 
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ha  maniad  tfaa  mother  of  deoaaaad  TestaUnr  died  in  1:844^ 
leaving  only  a  half  sister,  Leonora  Lyon,  now  Mn.  Mortis ; 
he  vas  bom  in  1899  or  1388,  and  died  at  the  hooae  of  John 
L.  Lewis,  who  was  his  guardian,  and  had  his  property. 

To  the  following  answer  of  witness,  being  read,  propoaA- 
ders  objected,  viz: 

^  I  think  it  was  he,  (John  L.  Lewis)  told  me  he  had  ap* 
plied  to  the  Chancery  side  of  the  Court  for  an  order  to  sell  the 
property  of  testator.  I  replied,  that  the  Court  could  not  or 
would  not  give  such  an  order,  as  testator's  farther  had  willed 
the  property  to  be  kept  together  on  the  land,  to  cultivate  it,fi»' 
the  benefit  of  his  children.  To  which  Lewis  replied,  I  have 
consulted  with  Judge  Shorter  and  Tom  Foster,  both  of  whom 
say,  that  if  I  prove  it  will  be  to  the  interest  of  the  ward  or  mi* 
nor  to  turn  the  property  into  money,  the  Court  will  make  the 
decree ;  that  a  Chancery  Court  can  do  anything.  He  said  he 
had  given  Foster  fifty  dollars  to  get  the  decree  for  him.  I  do 
not  recollect  that  he  said  he  had  employed  Shorter;  my  im- 
pression is,  he  did  not" 

The  Court  sustained  the  objection,  ruled  out  the  answer, 
and  caveators  excepted. 

Propounders  objected  to  the  reading  of  the  following  por- 
tion of  the  answer  of  the  witness,  viz : 

^  Col.  Lewis  informed  me  that  he  had  obtained  the  decree 
for  selling  the  estate  of  his  ward,  and  that  it  was  to  be  sold 
in  February,  1639,  to  the  best  of  my  recollection,  and  asked 
me  to  attend  the  sale,  but  it  was  not  convenient  for  me  to  do 

•a" 

The  Court  sustained  the  objection,  and  caveators  excepted. 

Same  witness,  (LyonJ  further  deposed  that  after  the  fidl- 
ure  of  Lewis,  he  sold  testator  a  number  of  negroes.  Lewis 
furnished  him  a  horse  and  buggy ;  his  mother  and  witness 
directed  his  schooling  till  1839,  when  Lewis  took  him  and 
put  him  to  school 

Propounders  objected  to  the  following  answer  of  the  wit* 
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<'  I  ha^  stated'  before  what  'tfie  gvardian  di#  ^boiat  fhe  Mie 
of  the  land,  negroes,  anfd  otherp^peity  of  the  estate ;  he^Mi 
tkein  sold,  or  it  was  do»e  at  his  instance^  he>toId  ne  Sdi^^ 

The  Court  sasUiMd  the  ot^tiisny  and  4exdtf dsd  tlis  aa- 
mrnmt^  to  wiiich  eaveatorB  eiMepted. 

Witness  further  deposed  that  testator  told  him  that  hiritti* 
cleLangdon  got  Col  Joaes- to  write  a  will  fcA  him.  That 
Col  Jones  had  to  writie  two,  or  three,  or  four  wiHs^  bsfors  he 
suited  his  uticie  Langdon ;  tb  best  of  his  reeoUeotiOA,  thfsa 
This  conversation  was  the  seoond  or  third  dajr  beforo  tlee 
death  of  testator.  The  ostensible  nssans  used  to  aeqoirs  in- 
fluence over  him,  was  the  free  use  of  money ;  it  was  foniscb- 
od  without  stint ;  he  had>  often  heard  testator  say,  after  die 
dsatii  of  his  mother,  bow  he  intended  to  dispose  of  his  pss- 
perty.  He  was  unsemnd  in  body  from  in&noy  %  had  a  dia- 
elksefrotn  both  ears,  which  continued*  till  fai^  death,  ife 
itftto  spoke  of  the  disposal  of  his  estate,  and  often  stated  lo 
his  mother  that,  after  his  death,  slie  should  have  att  bis  pro- 
perty for  life,  and  that  then  it  should  go  to  his  sister  Le.  A^ 
^m  the  death  of  his  mother  in  February,  1849,  he  stated  that 
he  intended  his  mother  to  have  all  his  property,  but  Ail 
now  he  would  make  Le.  independent ;  that  she  should  have 
all  his  estate.  About  first  January,  1844,  testator  came  to  see 
me$  was  then  a  consumptive;  it  seemed  to  be  his  businress 
to  speak  of  his  health,  his  sister  and  his  estate.  Ho  said  that, 
sifiQe  his  mother's  death,  bis  sister  Lei  was  bis- only  heior*; 
that  if  he  had  twice  as  m«ich,  she  should  faav^  it  all ;  dM 
she  should  have  every  thing  he  had. 

Propounders  objected  to  the  following  answsr  of  the  wit- 
ness: 

^  Not  long  after  this,  CoL  Lewis  told  me  that  Pearoa  was 
confined  at  his  house,  and  wished  to  see  me ;  not  thnddng 
of  his  being  so  low,  I  did  not  go  that  day«  The  next  nmi^ 
ning  Leonora  came  to  my  house  and  said  diat  her  brother 
said  he  was  very  anxious  tosee  nie,  aod*tbat  if  I  did  net 
go  soon,  he  was  sinking  so  fast,  he  would  not  be  abisil 
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say  to  me  what  he  wished.    I  was  much  surprised  to  hear  iif 
his  heiag  so  low ;  toUi  her  to  letutn,  and  that  I  would  come 

The  Ck>urt  sustained  the  objection,  and  eaveators  excepted. 
Witness  further  deposed,  that  he  went ;  found  him  in  bed, 
with  no  one  present  but  his  sister.  She  soon  left,  and  de- 
ceased said,  that  since  he  had  seen  me,  a  great  change  had 
taken  plane  in  him.  That  his  uncle  Langdon  had' got  CoL 
Jones  to  write  a  will  for  him,  and  that  he  had  to  write  it 
three  times  before  it  would  suit  his  uncle  Langdon ;  Mrs. 
Lewis  then  stepped  in,  and  he  stopped  ;  she  remained  in  the 
T0€un  till  witness  left,  and  testator  said  no  more,  and  died  on 
the  third  day  thereafter. 

To  the  following  portion  of  this  witness'  answer,  propoun- 
ders  objected,  viz  : 

^  Col.  Lewis  told  deponent  that  Col.  Jones  had  written  it, 
and  said  that  CoL  Jones  said  that  he  could  sustain  it  before 
any  Court" 

The  Court  sustained  the  objection  and  excluded  the  answer, 
and  caveators  excepted. 

To  the  following  answer  of  this  witness,  propounders  ob- 
jected, viz : 

At  my  office,  on  broadway,  John  L.  Lewis  visited  me,  and 
Pearce's  will  was  the  subject  of  conversation.     It  is  the  only 
place  that  I  can  precisely  locate  a  conversation  at,  although 
it  was  a  continuance  of  a  conversation  on  Broadway,  at  or 
near  Fogle's  jewelry  store,  which  was  a  continuation  of  a  for- 
mer conversation.     In  the  first  conversation,  I  asked  him  if 
Pearce  had  made  a  will ;  he  said  he  had,  and  told  me  of 
some  of  the  bequests ;  to  which  I  replied,  you  ought  not  to 
have  had  such  a  will  made,  (being  convinced  from  what 
Fsarce  had  said  to  me  that  it  was  not  his  will,  but  his  uncle 
Langdon's ;  that  his  uncle  Langdon  had  got  Col.  Jones  to 
write,  for  Pearce  to  sign  as  his  will.)    I  said  it  was  unjust ;  !f 
Pearce  had  been  let  alone,  Le.  would  have  heired  his  estate  ; 
that  he  always  said  she  should  have  it    He  replied,  **  she 


564      SUPREME  COURT  OF  GEORGIA. 


Morris  and  Wife  vs.  Stokes,  adin>. 


will  get  enough  any  how.''  Some  time  after  that,  we  met  near 
Fogle's  jewelry  store,  or  where  it  used  to  be,  near  where  the 
old  Insurance  Bank  house  was,  and  he  said,  i/i  relation  to 
Pearce's  will,  he  consulted  Judge  Sturgis  before  it  was  writ- 
ten, who  told  him  that  if  no  will  was  written,  the  Philips 
family  would  heir  the  whole  estate,  (I  think  in  this  conversa- 
tion we  went  up  into  the  room  over  the  jewelry  store,  of 
which  I  have  before  spoken.)  I  told  him  I  did  not  believe 
it,  and  thought  the  will  could  and  ought  to  be  broke.  He  re- 
plied that  the  connection  between  Pearce  and  La,  being  on 
the  mother's  side,  would  cut  her  off  entirely,  if  the  will  was 
set  aside.  I  said  I  believed  the  nearest  kin  would  heir,  and 
there  could  be  no  doubt  of  a  half-sister  being  nearer  than 
uncles  and  aunts.  About  then,  we  parted,  with  some  little 
excited  feelings.  On  the  next  Saturday  deponent  had  ap- 
pointed to  leave  for  Mississippi.  On  Friday  morning  CoL 
Lewis  visited  me,  at  my  room,  on  Broadway.  After  some 
little  conversation,  he  renewed  the  former  conversation  about 
the  will  I  told  him  that  the  will  ought  to  be  broke ;  that  it 
was  not  Pearce's  will,  unless  he  had  changed  his  mind  very 
much,  since  he  had  talked  with  me  early  in  January,  for  then 
he  said  Le.  should  have  every  thing  he  had  CoL  Lewis  re- 
plied, that  the  will  will  stand.  CoL  Jones  says  that  he  can 
sustain  it  in  any  Court;  and  if  it  can  be  broke,  would  you  be 
willing  to  let  it  be  done,  thereby  letting  the  Philipses  heir 
the  whole  estate.  To  which  I  replied,  it  is  folly  to  talk  to 
me  in  that  way ;  I  cannot  believe  it  Then  he  offered  to  bet 
me  a  hundred  dollars,  and  leave  it  to  Judge  Sturgis,  that  if 
the  will  should  be  broke,  the  Philips  family  would  heir  the 
whole  estate.  I  then  said,  you  know  I  am  going  away  to- 
morrow, to  be  absent  several  months,  "and  cannot  attend  to 
anything  of  that  kind  now.  And  he  exultingly,  said,  ^Seak 
Jones  can  sustain  it  in  any  Court"  The  next  day  I  left,  and 
have  not  been  back  since ;  but  I  then  expected  to  be  absent 
but  a  few  months. 
On  the  night  after  the  burial  of  Pearce  A.  Philips'  mother, 
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Pearce  A,  Lewis  and  James  Philips  slept  in  the  same  room 
with  deponent,  at  deponent's  house ;  they  occupied  the  same 
bed,  and  deponent  another,  made  on  the  floor.  Mrs.  Lewis 
and  Philips,  and  perhaps  other  ladies,  occupying  the  only 
other  bed  room  in  the  house.  At  a  late  hour,  when  all  was 
as  still  as  death,  and  apparently  a."«iloep,  deponent  heard 
James  Philips  say,  we  must  manage  to  draw  Pearce  from 
any  influence  of  Dr.  Lyon,  to  which  P.  A.  Lewis  said,  yes, 
that  must  be  done.  Philips  then  said,  Langdon  will  be  best 
to  use  for  that  purpose,  won't  he  .>  Lewis  replied,  no,  Dr. 
Jacob  is  belter;  he  ^an  get  Pearce  to  come  over  to  hunt  with 
him,  and  we  can  always  manage  to  keep  him  there,  by  keep- 
ing him  entertained,  hunting  and  staying  amongst  us,  shifting 
about,  so  that  he  will  not  tire  of  the  country,  till  he  gets 
weaned  fnun  Columbus.  Lanu:don  lives  in  Cohmibus,  and 
would  not  answer  our  purpose  so  well  as  Jacob ;  and  he  is 
very  fond  of  hunting  with  Jacob,  and  by  that  means  we  will 
have  him  among  us.  Philips  said,  that  is  the  very  thing; 
you  must  attend  to  it,  and  see  that  Jacob  gets  him  over  as 
soon  as  lie  returns,  to  which  Lewis  said,  '^PU  attend  to  it" 

To  which  propounders  objected.  The  Court  sustained  the 
objection,  and  caveators  excepted. 

Witness  further  deposed,  that  Mrs.  Morris  was  his  daugh- 
ter, and  that  deceased,  Pearce  A.  Philips,  was  the  son  of  his 
wife,  by  a  former  husband. 

Here  caveators  closed 

For  Propounders. 

B.  V,  Iverson,  proved  that  he  knew  testator ;  he  was  a 
young  man  of  ordinary  capacity.  Lewis  was  a  kind  man  to 
him,  and  to  every  one  around  him ;  Lewis  was  a  lawyer. 
He  had  seen  testator  make  trades  which  exhibited  some 
shrewdness. 

Levi  Jones,  proved  that  he  knew  testator  a  long  time ; 

considered  him  a  young  man  of  good  sense,  well  qualified  to 

transact  any  business — better  than  most  young  men ;  that  he 

was  of  sound  mind ;  that  he  was  present  when  the  will  was 

VOL.  XXI  36. 
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signed  and  written ;  testator  fully  understood  it,  in  his  opiu 
ion ;  knows  of  no  influence  exercised  over  him ;  has  seen 
John  L.  Lewis  and  received  a  letter  from  him. 
Here  propounders  closed* 

The  Judge,  amongst  other  things,  charged  the  jury,  that  a 
minor  may  make  a  will ;  males  at  fourteen,  and  females  at 
twelve;  sanity  is  presumed;  it  devolves  upon  caveators  to 
show  incapacity.  The  law  gives  every  man  the  power  to  dis- 
pose of  his  property  as  he  chooses;  he  may  give  to  any  one 
he  pleases;  he  may  disinherit  his  own  w^fe  and  children, and 
give  his  whole  estate  to  a  stranger.  Was  the  testator  non 
compos  when  he  made  this  will?  A  non  compos  mentis  the 
law  defines  to  be  one  wholly  deficient  in  uuderstandiui^,  or 
one,  who  by  grief,  sickness  or  other  accident,  has  wholly  lost 
his  understanding :  All  persons,  except  idiots,  lunatics,  and 
those  who  are  non  compos  mentis^  of  lawful  age,  and  not  un- 
der constraint,  are  competent  to  make  a  will,  be  their  under- 
standings ever  so  weak.  Courts  and  juries  in  passing  on  a 
will,  do  not  measure  the  extent  of  the  testator's  mind,  for  if 
he  is  not  totally  deprived  of  reason,  whether  he  be  wise  or 
unwise,  he  is  the  lawful  disposer  of  his  property.  A  man's 
capacity  may  be  perfect  to  dispose  of  his  property  by  will,  and 
yet  inadequate  to  make  contracts  for  the  purchase  and  sale  of 
property.  It  is  suificient,  if  the  testator  has  mind  and  memo- 
ry to  understand  the  business  in  which  he  is  engaged;  the 
property  he  means  to  dispose  of;  th«j  persons  who  are  the 
objects  of  his  bounty,  and  the  manner  in  which  it  is  to  be 
distributed  between  them. 

It  is  not  unlawful  for  a  person  by  honest  persuasion  to  pro- 
cure a  will  in  favor  of  himself  or  another ;  neither  is  it,  to  in- 
duce the  testator  by  kindness  or  fair  and  flattering  speeches. 
Though  persuasion  may  be  employed  to  induce  tlie  disposi- 
tion in  a  will,  this  does  not  amoutit  to  that  sort  of  influence, 
which  in  law  will  vacate  a  will.  For  instance,  if  a  wife  by 
her  virtues  has  gained  such  an  influence  OAcr  her  husband, 
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that  her  good  pleasure  is  a  law  to  him,  such  an  influence  can 
never  be  a  reason  for  impeaching  a  will  made  in  her  favor* 
The  influence  to  set  aside  or  vacate  a  will  must  be  an  un- 
lawful importi.nity  on  account  of  the  manner  and  motive  of 
its  exertion,  and  by  reason  of  which  the  testator*s  mind  was 
so  embarrassed  and  restrained  in  its  operations,  that  he  is 
not  master  of  his  own  opinions  in  respect  to  the  disposition 
of  his  property.  If  by  acts  of  kindness,  Lewis  procured  the 
will  to  be  made,  that  will  not  vacate  it  If  he  provided  him 
with  horses,  money,  jewelry  and  fine  clothes,  with  a  view  to 
procure  the  testator  to  make  a  will  in  his  favor,  that  will  not 
amount  to  such  undue  influence  as  to  vacate  this  will.  Un- 
due influence  in  its  correct  legal  acceptation,  must  be  of  such 
a  degree  as  to  take  away  free  agency ;  it  must  be  such  an  in- 
fluence as  the  testator  was  too  weak  to  resist;  such  a  will  as 
is  not  the  act  of  the  deceased.  The  influence  to  impeach  a 
will,  must  amount  to  force  and  coercion,  destroying  free 
agency;  it  must  not  be  the  influence  of  affection  and  attach- 
ment ;  it  must  not  he  the  more  desire  of  gratifying  the  wish- 
es of  another,  for  that  might  be  a  very  strong  ground  in  sup- 
port of  the  will,  for  we  prefer  that  those  we  love  most  should 
enjoy  our  property.  It  must  appear  that  the  importunity 
amounted  to  coercion  tantamount  to  force  and  fear.  When 
a  guardian  procures  a  ward  to  write  a  will  in  his  favor,  to 
sustain  such  a  will,  it  devolves  upon  him  to  show  that  the 
ward  had  sufficient  capacity  to*  make  a  will,  and  further  that 
the  ward  made  it  of  his  own  free  will  and  choice. 

A  man  may  make  a  will  in  favor  of  his  guardian,  and  if 
it  appears  that  the  ward  at  the  time,  had  testamentary  capa- 
city, and  was  master  of  his  own  actions,  and  was  not  circum- 
vented by  fraud,  such  a  will  shall  stand  just  as  if  it  had  been 
made  in  favor  of  any  other  person.  If  the  proof  shows  that 
John  L.  Lewis  was  the  guardian  of  the  testator,  that  he  took 
a  considerable  bounty  under  its  provisions;  that  he  procured 
the  will  to  be  written;  that  he  had  great  influence  over  the 
mind  of  testator;  that  at  ihe  time  of  executing  the  will,  testa- 
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tor  was  on  his  death  bed;  that  his  mind  was  weak;  that  he 
was  snffprin?  from  some  hod ily  affliction ;  further,  if  the  proof 
shows  that  John  L.  Lewis  showed  a  great  desire  to  have  the 
will  written,  and  it  contains  a  disposition  of  property  differ- 
ent, from  his  declared  intentions  in  health,  and  to  which  he 
had  long  adhered;  to  support  such  a  will,  proof  must  beclear 
and  satisfactory  as  tocapacity  and  volition,  and  wnthoutsuch 
proof,  you  must  find  against  the  will.  Butif  the  proof  shows 
that  Lewis  was  the  guardian  and  had  grt'ut  intluence  over 
testator,  and  used  this  influorice  to  procure  the  will  to  be  writ- 
ten, and  was  kind  and  indnlireiit  to  him,  iind  though  testator 
was  on  his  death-bed,  and  was  sullbrinir  under  some  bodily 
disease  when  he  wrote  the  will,  and  Lewis  persuaded  him 
to  make  it,  yet  if  the  proof  is  satisfactory  that  he  acted  of  his 
own  accord  and  volition,  and  that  he  was  of  testamentary 
capacity,  and  no  fraud  was  j)racticed  upon  him,  then  you 
mu?t  find  in  favor  the  will. 

To  all  of  which  charge,  and  each  and  every  part  thereof^ 
caveators  excepted. 

The  jury  found  for  the  will,  and  coiuisel  for  the  caveators 
tender  their  bill  of  exceptions,  and  assign  therein  as  errors 
the  rulings,  decisions,  and  charge  above  excepted  to. 

Jambs  Johnson  und  William  Dovghehtv,  for  plaiuti&  in 
error. 

HiNEs  Holt  and  Seaborn  Jones,   for  defendant  in  error. 

fiy  (he  Court. — Lumpkin,  J.   delivering  the  opinion. 

The  two  points  made  upon  the  record  in  this  case  are, 

1st.  The  rejection  of  the  sayings  of  John  L.  Lewis,  the  un- 
clv.'  aacl  gciarJiaii  of  llie  le^lalor,  and  one  of  the  i)rincipallega- 
tees  under  the  will. 

2dly.  The  mis-direction  of  the  Court  in  its  charge  to  the 
jury. 

For  as  to  the  midnight  communication  overheard  by  Dr. 
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Lyon,  in  which  the  Lewises,  the  Phihpses  and  the  Pearces 
were  the  interlocutors,  we  do  not  think  that  it  amounts  to 
anything,  as  there  is  no  proof  tliat  the  conspiracy  then  aud 
there  concocted,  was  ever  executed.  None  of  the  persons 
therein  impUcated  seem  to  have  exerted  any  influence  over 
the  testator;  on  the  contrary,  John  L.  Lewis,  as  far  as  the 
testimony  discloses,  seems  to  have  circumvented  and  defeated 
their  plan.  It  may  be,  that  owing  to  the  defective  manner 
in  which  the  case  is  brought  up,  in  conformity  to  the  Act  of 
the  last  Legislature,  as  counsel  contends,  but  a  misapprehen- 
sion of  it,  as  we  hold,  all  the  evidence  is  not  before  the  Court, 
which  might  if  here,  show  the  applicability  of  this  testimony. 
That  is  not  the  fault  of  this  Court,  nor  of  the  Court  below. 
If  parties,  to  save  a  little  expense  and  trouble,  will  "  simplify 
and  curtail"  until  enough  is  not  left  to  demonstrate  afHrma- 
tively  that  the  judgment  below  is  erroneous,  it  must  stand. 
It  is  presumed  to  be  right  until  the  contrary  appears,  and  the 
onus  is  upon  the  plantiff  in  error. 

[1.]  Were  the  sayings  of  John  L.  Lewis,  a  principal  lega- 
tee, and  a  real,  though  not  a  formal  party  to  the  record,  ad- 
missible ? 

We  are  called  on  for  the  first  time  to  decide  this  question. 
It  has  become  a  settled  rule  of  this  Court,  that  the  admissions 
of  the  propounder  of  the  will,  who  is  also-a  legatee  for  a  large 
amount,  may  be  proven.  And  this  proposition  is  abundant- 
ly sustained  by  authority.  But  here  the  will  is  propounded 
for  probate,  by  another.  Can  the  sayings  of  a  principal  lega- 
tee be  received  in  this  issue  ? 

We  think  so,  in  all  cases,  so  far  as  his  own  interest  is  to  be 
affected.  And  the  jury,  upon  suflicient  proof,  may  strike  out 
his  legacy  and  establish  the  balance  of  the  will,  so  that  a  will 
may  be  good  as  to  one  party, and  bad  as  to  another;  valid  as 
to  some  parts  and  invalid  as  to  others,  Trimkstowii  vs.  D\il- 
ton,  I  fVms.  on  Ex^orsy  43 ;  1  Dow.  new  series  85,  decided  in 
the  House  of  Lords,  on  appeal  from  the  Irish  Chancery. 
Beyond  this  we  cannot  find  sufficient  authority  to  go. 
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There  is  one  rejiorted  case  in  Massachusetts,  which  goes 
to  the  extent  of  allowing  the  testimony  to  come  in,  so  as  to 
affect  all  who  take  under  the  will,  1  Pwk.  Rep,  192.  But  it 
is  unsnstained,  and  is  considered  irreconcilable  with  the  gen- 
eral doctrine  laid  down,  both  there  and  elsewhere.  Let  a 
community  of  purpose  or  joint  interest  be  first  made  out  be- 
tween all  the  legatees,  and  then  the  admission  of  one  may 
bind  the  rest,  not  otherwise.  It  is  said,  that  if  the  will  was 
procured  by  fraud  or  undue  influence,  that  the  whole  will 
must  fail,  and  the  innocent  legatees  suffer  in  common  with 
the  guilty.  True,  but  how  is  the  fraud  or  undue  influence 
to  be  established?  By  independent  proof  and  not  by  ac- 
knowledgements of  one  of  the  parlies.  Take  a  stronger  case. 
Here  is  a  will  coerced  by  the  duress  of  A.  A.  and  B.  being 
both  legatees.  Is  it  allowable  to  prove  the  duress  by  the 
confessions  of  A.  to  the  prejudice  of  B.?  Upon  principle,  we 
hold  not.     Phelps  vs,  Hartwell^  1  Mass,  Rep.  71. 

[2.]  Now,  any  acts  or  declarations  in  connection  with 
those  acts,  by  John  L.  Lewis,  in  reference  to  the  will,  are 
competent  evidence.  His  application  to  counsel  to  write  a 
will  for  Philips,  and  what  he  said  at  the  time,  as  well  as 
what  he  did,  can  be  testified  to,  even  should  the  eftect  be  to 
set  aside  the  whole  will.  This  testimony  stands  upon  a  dif- 
ferent footing. 

[3.]  The  answer  of  Dr.  Lyon,  that  "Ac  thought*^  it  was 
John  L.  Lewis,  that  told  him  so  and  so,  is  objectionable  for 
uncertainty.  He  ought  to  be  positive  that  it  was  John  L 
Lewis  that  made  the  statements  to  which  he  testifies.  The 
repetition  of  mere  oral  statements  is  subject,  at  best,  to  much 
mistake,  and  can  only  be  satisfactory  when  deliberately 
made  and  precisely  identified.  It  would  seem  therefore,  that 
there  ought  to  be  no  uncertainty  as  to  the  person  who  made 

them. 

Our  first  impression  was,  to  exclude  the  proof  of  the  decree 
in  chancery,  and  the  sale  under  it,  for  irrelevancy ;  but,  up- 
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on  further  reflection,  we  concluded,  that  as  it  was  a  breach 
of  trust,  on  the  part  of  the  guardian  to  obtain  this  decree,  and 
sell  the  property  under  it,  it  might  serve  to  show  the  strong 
motive  he  had  to  procure  the  will  to  be  made  for  his  indem- 
nification. 

[4.]  We  see  no  sufficient  reason  why  the  long  dialogue 
which  was  held  at  sundry  times  and  places  between  Lyon  and 
Lewis  should  not  the  whole  of  it,  be  admissible.  Lewis  un- 
derstood distincly  what  Lyon  charged.  He  had  an  oppor- 
tunity of  speaking  and  denying  it.  It  was  calculated  to  call 
forth  a  reply  from  one  so  situated,  and  yet,  to  many  things 
said,  he  was  silent — others  he  answered.  His  passiveness 
must  be  construed  into  acquiescence  as  to  the  rest.  Indeed 
he  admitted  the  main  facts,  and  justified  himself  upon  the 
ground,  that  it  was  necessary  to  get  the  will  made  to  disin- 
herit the  Phillipses.  This  was  a  feigned  reason,  and  Lewis 
was  too  intelligent  not  to  have  known  it 

[6.]  We  come  now  to  the  charge  of  the  Court 

Respecting  the  sanity  of  the  testator,  the  Court  charged 
that,  "  be  the  testator  wise  or  unwise,  yet  he  was  capable  of 
willing  his  property  unless  totally  deprived  of  reason."  It 
is  complained  that  the  rule  thus  stated,  as  to  the  standard 
or  measure  of  testamentary  capacity,  is  wrong. 

We  are  not  prepared  to  say  that  even  this  language  is  too 
strong.  The  English  Courts  say  upon  this  subject,  "  Courts 
will  not  measure  the  degree  of  understanding,  and  say  that  a 
weak  TD^BXiy  provided  he  is  out  of  the  reach  of  a  commission, 
may  not  give  as  well  as  a  wise  man,"  and  case  upon  case  can 
be  cited  which  go  to  the  extent  of  deciding  that  unless 
the  failure  of  understanding  be  quite  total,  reaching  to  the 
testator's  forgetfulness  of  his  immediate  family  and  property, 
he  is  not  disqualified  from  making  a  will.  The  weak  have 
the  same  rights  with  the  prudent  and  strong-minded,  to  dis- 
pose of  their  property;  and  if  imbecihty,  and  not  a  total  ab- 
sence or  perversion  of  mind,  should  constitute  inability  to 
act,  it  is  impossible  to  draw  any  clear  line  of  demarcation — 
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one  which  would  be  practicably  available.  At  the  same 
time,  I  would  add,  that  weakness  of  mind,  which  does  not 
amount  to  testamentary  incapacity,  may  be  given  in  evi- 
dence,  for  the  purpose  of  showing,  that  the  testator  might, 
for  that  reason,  be  more  easily  influenced  by  others.  Nay, 
more,  if  it  be  made  out  by  proof,  that  a  dominion  is  acquired 
by  any  person  over  a  mind  of  sufficient  sanity,  for  general 
purpases,and  of  insufficient  soundness  and  discretion  to  regu- 
late his  afiairs  in  general,  yet  if  such  a  dominion  or  influence 
were  acquired  over  him,  to  prevent  the  exercise  of  such  dis* 
cretion,  it  would  be  equally  inconsistent  with  the  idea  of  a 
disposing  mind,  and  would  certainly  destroy  the  will 

The  Courts,  after  all  that  has  been  said  and  written  upon 
this  subject,  have  shed  but  little  additional  light  upon  the 
old  English  rule.  Their  disquisitions  have  served  to  furnish 
materials  for  digests  and  treatises ;  still  the  rule  is,  if  the  tes- 
tator be  not  lunatic,  idiot  or  non  compos  mentis^  he  may 
make  a  will,  so  far  as  capacity  is  concerned. 

.The  Court  further  instructed  the  jury,  that  as  to  the  char- 
acter of  the  influence,  which  would  invalidate  a  will,  that  it 
must  amount  to  ^^force  and  fear."  It  is  objected  that  this  is 
too  strong. 

Upon  this  point  also,  no  tangible  distinction  can  be  attain- 
ed The  only  test  is,  is  the  testator's  free  agency  destroyed? 
Does  he  cast  a  stealthy  and  timid  glance  at  the  party  control- 
ing  him,  and  seem  to  breathe  freer  in  his  absence  ?  Who  has 
not  seen  the  down  trodden  wife  cower  and  tremble  under  the 
look  of  her  lord  ?  One  thus  subjected  to  the  dominion  of  an* 
other, should  scarcely  ever  be  allowed  to  make  a  will  in  thdr 
favpr.  But  Mr.  Williams  uses  the  very  words  employed  by 
Judge  Worrill,  he  says :  ^  There  must  be  proof  that  the  acl 
was  obtained  by  force  and  coercion,  by  importunity  which 
could  not  be  resisted,  that  it  was  done  merely  for  the  sake  (if 
peace,  that  the  mptive  was  tantamount  u^/orce  andftat!^  \ 
fVm^s  on  Exr,  39. 

The  only  ^tbac  paint  made  upon   the  charge  is,  tbal  .lh« 
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Court  instructed  the  jury  that  ^  if  by  acts  of  kindness,  Lewis 
(the  goardian,)  procured  the  will  to  be  made,  that  will  not 
Titiateit  If  he  provided  him  wiih  horses,  money,  jewelry, 
and  fine  clothes,  with  a  view  to  procure  the  testator  to  make 
a  will  in  his  favor,  that  will  not  amount  to  such  undue  in- 
fluence as  to  vacate  the  wilL" 

Perhaps  of  itself  it  would  not  Certainly  it  would  not,  as 
between  persons  occupying  a  different  relation  toward  each 
other,  than  that  ofguardian and  ward;  and  not  necessarily 
perhaps  even  in  that  case,  provided  the  indulgence  shown  to 
the  ward  was  such  as  was  justifiable,  considering  his  estate 
an<)  condition  in  life.  But  it  will  never  do,  for  this  or  any 
other  Court,  to  endorse  the  doctrine  that  a  guardian  may 
squander  the  property  of  his  ward,  in  procuring  for  him  in- 
jurious indulgences,  and  that  for  the  purpose  of  inducing  the 
ward  to  give  him  his  property.  Whether  the  articles  referred 
to  in  the  charge  were  suitable  for  the  ward,  we  cannot  say. 
A  young  man  at  his  age  and  of  his  fortune  is,  in  my  opinion, 
entitled  to  wear  a  gold  watch,  to  have  fine  clothes,  to  keep 
his  gun  and  dog ;  and  I  would  say  his  horse  and  buggy,  es- 
pecially considering  that  he  was  an  invalid.  The  proof  in 
the  record  is  silent  as  to  the  extent  of  this  expenditure,  some 
allusion  is  made  to  it  by  the  testator  himself,  in  the  second 
item  of  his  will,  in  which  he  says  : 

"I  have  received  money  and  property  from  ray  guardian, 
John  L.  Lewis,  for  which  he  has  no  receipt  It  is  my  will 
and  desire,  that  my  executors  do  allow  him  a  credit  for  ten 
thousand  dollars,  without  requiring  any  vouchers  from  him; 
and  also,  that  they  allow  him  credit  for  his  account  for  any 
ELoney  paid  out  for  clothes,  board,  education  and  traveling 
expenses,  horses  and  other  things  for  me^  on  his  making  affi- 
davit to  the  same.  And  also,  to  give  him  credit  for  any  receipts 
which  have  not  already  been  exhibited  and  allowed  by  the 
Coiurt,  and  to  allow  him  commissions  on  all,  as  if  the  same 
had  been  passed  by  the  Court  of  Ordinary,"  &.c. 

.  We  must  think  the  charge  upon  this  point,  without  qual- 
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ification  or  explanation  was  too  broad :  the  influence  of  a  hus* 
band  over  his  wife,  who  has  a  separate  estate  to  dispose 
of  by  will,  an  attorney  over  his  client,  and  a  guardian  otct 
his  ward,  arc  all  looked  upon  with  the  same  suspicion  and 
disfavor  by  the  Courts. 

In  Hu^neniii  vs,  BaseJey^  14  Ves,  273,  The  first  head 
note  is  "voluntary  settlement  by  a  widow  upon  a  Clergyman 
and  his  family  set  aside,  as  obtained  by  undue  influence 
and  abused  confidence  in  the  defendant,  as  an  agent  under- 
taking the  management  of  her  affairs,  upon  the  principles  of 
public  policy  and  utilit^'^,  applicable  to  the  relation  of  guttr- 
dian  andwardy 

So,  Sir  Samuel  Romily,  and  the  eminent  counsel,  who 
argued  that  case,  contended  that  the  authorities  against  per- 
mitting a  transaction  of  bounty,  to  take  efiect  between  per- 
sons standing  in  certain  relations  are  numerous,  and  that 
amongst  those  relations,  that  of  guardian  and  ward  is  not  for 
this  purpose  confined  to  persons  so  related  in  a  strict  sense, 
as  under  an  appointment  of  guardian  by  will  or  by  order  of 
the  Court,  but  that  the  rule  included  any  person  placing  him- 
self in  that  situation.     lb  279,  280. 

Thus  it  will  be  perceived,  that  the  abuse  of  influence  grow- 
ing out  of  the  relation  of  guardian  and  ward,  is  put  uniform- 
ly as  requiring  more  watchfulness  than  any  other,  and  any 
gift  from  the  ward  to  the  guardian,  will  be  more  thoroughly 
scrutinized  and  sifted  than  any  other. 

The  case  oi Pierce  vs.  Waring^  cited  in  Crray  against  ManS' 
field.  1  Ves.  Sen.  379,  is  a  striking  illustration  of  this  doctrine, 
Waring  was  guardian  of  a  Mr.  Hall,  who  lived  with  him,  had 
horses,  dogs,  &c.,  kept  by  him  ;  Hall's  visitors  were  all  enter- 
tained at  Waring's  own  house,  when  Hall  stood  candidate  for 
Ludlow.  After  coming  of  age,  Hall  made  Waring  a  gift  of 
jESOOO  East  India  stock,  for  bis  many  kindnesses  and  s^ri- 
ces.  Hall  was  satisfied  with  the  gift  and  did  not  dispnte  i^ 
but  his  representatives  after  his  death  brought  a  bill  to  set  it 
sida    There  was  no  proof  of  imposition,  the  only  eiicum^ 
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Stance  was  by  conjecture,  as  if  Hall  did  not  know  what  the 
stock  was  worth.  The  Lord  Chancellor,  November  13, 1745, 
set  it  aside,  upon  the  general  principle,  not  upon  the  not 
knowing  that  it  was  worth  more,  but  that  it  was  a  considera- 
tion for  which  he  would  be  allowed  nothing  in  that  Court ; 
that  it  was  a  dangerous  example,  and  he  would  not  endorse  a 
gift  to  be  obtained  on  these  circumstances  after  the  coming  of 
age. 

Similar  examples  could  be  adduced  to  an  indefinite  extent. 
But  it  is  insisted  that  this  doctrine  applies  to  deeds,  and 
not  to  wills.  Wherefore?  Why  to  the  one  more  than  the 
other  ?  These  adjudications  are  put  upon  the  ground  of  pub- 
lic policy.  Is  there  any  difference  in  this  respect  between 
deeds  and  wills  ?  In  Waring's  case,  Lord  Hard  wick  said, 
**  Waring  had  been  concerned  as  guardian,  and  as  soon  as  the 
infant  came  of  age,  made  up  the  account  and  retained  that 
gratuity  to  himself,  the  same  influence  of  the  guardian  con- 
tinuing, being  done  when  his  effects  were  to  be  delivered  over.' 
2  yes.  Sen.  260.  Was  not  this  influence  existing  much 
more  potentially,  while  the  ward  of  Lewis,  was  still  a  minor, 
and  the  relation  of  guardian  still  subsisted  ?  W^ill  a  deed 
made  even  after  the  ward  has  come  of  age  be  set  aside,  and 
a  will  made  during  the  infancy,  not  be  questioned  ?  Counsel 
have  submitted  no  authority  to  justify  any  such  distinction. 
I  have  met  with  none.  On  the  contrary,  in  Ingram  vs.  Wy- 
atty  3  English  Ecc.  Hep.  167, 1  find  these  very  cases,  which  I 
have  cited,  and  others  quoted  by  Sir.  John  Nicholl,  to  show 
in  cases  of  wills  with  what  particular  jealousy  and  anxiety. 
Courts  will  guard  all  persons  occupying  these  fiduciary  rela- 
tions, from  the  abuse  of  that  influence  which  must  necessa- 
rily result  from  it  That  an  infant  of  fourteen  years  and  up- 
wards is  capable  of  disposing  of  his  personal  estate  by  will, 
is  a  well  settled  doctrine  of  the  common  law.  Testaments  of 
this  sort  are  rare  however,  not  because  it  seldom  happens  that 
minors  have  property  to  dispose  of,  but  because  they  are  gen- 
erally willing  that  the  wise  disposal  of  the4aw  should  take 


676  SUPREME  COURT  OF  GEORGIA. 

Wood  vs.  McQuire^H  children. 


its  course,  and  tlie  feeling  of  the  country  is  against  it*  Still, 
if  one  chooses  to  exercise  thisright,  he  is  entitled  to  do  so.  I 
do  insist  however,  that  considering  the  want  of  discretion  in 
minors,  which  may  appear  from  the  disposition  actually  made 
of  their  effects,  as  well  as  from  other  circumstances,  the  Court 
should  exercise  great  caution  in  seeing  to  it,  that  all  is  right, 
especially  when  the  estate  has  been  diverted  from  the  chan- 
nels, which  the  law  has  established.  In  such  a  case,  the  law 
will  be  still  more  jealous  to  protect  the  unwary  against  undue 
control,  especially  where  a  relation  of  confidence  like  that  of 
parent  and  child,  husband  and  wife,  client  and  attorney, 
guardian  and  ward,  exists. 

Judgment  reversed. 


No.  106. — Willis  Wood,  plaintiff  in  error,  vs.  Millt  Mc- 
Guirb's  Children,  defendants  in  error. 

[1.]  Where  the  contiouanees  of  the  party  hare  been  exhausted^  it  is  at  the  dia- 
cretion  ol'  the  Court  whether  it  wiU  gr9,nt  a  further  continuance  at  its  own 
instance,  having  a  due  regard  to  the  proper  administration  of  justice. 

[2.]  Papers  are  produced  under  notice,  when  directed  to  parties  or  their  coun- 
sel ;  when  in  the  possession  of  others,  they  must  be  reached  by  a  m^wna  dm- 
tet  tfcum, 

[3.]  It  is  too  late  to  object  to  the  want  of  aerviee  of  tntenrogmtorie*,  atfler  tlie 
trial  has  commenced,  where  the  interrogatories  have  been  in  ofBce  for  several 
years,  and  have  been  read  without  objection  on  two  former  trials. 

[4.]  Where  one  of  several  plaintifis  in  ejectment,  conveys  his  interest  in  the 
premises  'during  the  pendebcy  of  the  suit,  the  action  tnky  stiU  proceed  n  Us 
namei  to  reoover  the  ioterest. 

ip,]  The  statute  of  Henry  8th,  against  the  aale  of  pretended  .titles,  ius  aevar 
been  adopted  in  its  stringency,  by  the  Courts  of  this  couutry,  but  in  a  modified 
form  only,  so  as  to  allow  the  grantee  of  a  deed  made  during  adverse 
•ion,  to  use  the  name  of  the  grantor  to  proteOt  or  enfiirce  his  righte. 
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[6.]  Where  A  by  verbal  a|p>eeinent  sells  to  B  one  half  of  a  lol  of  land^  B  goes 
into  possession  and  remains  a  few  weeks,  paying  no  part  of  the  purchase  mo- 
ncv,  and  upon  being  sued  joialiy  with  A  lor  the  preuu>e.»',  surrenders  up  the 
possession  to  A  and  abandons  immediately  the  occupancy  : 

Htldj  That  the  whole  land  as  well  as  the  megtu  proAl:*  may  bf  recovered  of  A. 

Action  to  recover  land  and  mesne  profits,  from  I5i])b  Supe- 
rior Court.     Tried  before  Judge  Powers, May  Term,  1856. 

This  was  an  action  brought,  in  the  form  prescribed  by  Act 
of  1847,  by  the  children  of  Milly  McGuire,  against  Willis 
Wood,  and  William  Johnston,  to  recover  lot  of  land  No.  68, 
in  the  fourth  district  of  originally  Houston,  now  Bibb  county, 
and  for  mesne  profits. 

The  defendants  pleaded  : 

1st  The  general  issue. 

2d.  The  statute  of  limitations. 

3d.  (By  way  of  amendment,)  That  since  the  commence- 
ment of  this  suit,  one  of  the  plaintiffs.  Daniel  J.  McGuire, 
has  conveyed  his  interest  in  the  land  in  dispute,  by  deed,  da- 
ted 30th  January,  1855. 

The  case  being  called  for  trial,  William  H.  Calhoun  war- 
rantor, vouched  to  appear  and  defend,  moved  for  a  contin- 
uance, on  the  ground  of  the  absence  of  L.  N.  McGuire,  one 
of  the  plaintiffs  of  record,  who  had  been  subpoenaed  to  ap- 
pear and  be  examined  as  a  witno.«5<!,  but  who  failed  to  attend. 

It  was  admitted  that  defendants  had  had  two  consecutive 
continuances,  neither  of  which  was  for  providential  cause, 
next  preceding  this  Term  of  the  Court,  and  since  said  case 
had  last  been  to  the  Supreme  Court. 

The  Court  refused  the  application  for  a  continuance,  and 
this  constitutes  the  first  ground  of  the  motion  for  a  new  trial. 

A  notice  to  produce  a  deed  for  the  premises  in  dispute 
from  Lovick  N.  and  Absalom  B.  McGuire  to  William  H. 
Calhoun  ;  also,  a  deed  from  Calhoun  to  Benjamin  H.  Gray, 
had  been  served  upon  Stubbs  and  Hill,  attorneys  for  defend- 
ants. 
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In  response  to  the  notice,  Mr.  Stubbs  stated  that  he  had  had 
said  papers,  and  had  them  when  notice  was  served,  that  he 
had  not  received  them  from  either  of  the  defendants,  Wood  or 
Johnson,  but  from  William  H.  Calhoun;  who  was  then  in 
Court,  and  on  whom  a  subpoena  duces  tecum  had  been  served, 
and  that  he  had  returned  said  papers  to  Calhoun,  who  was 
then  in  Court  with  them,  and  that  defendants.  Wood  and 
Johnson,  were  also  in  Court  ready  to  answer  said  notice  and 
subpoena. 

The  Court  required  Mr.  Stubbs  to  get  the  papers,  and  or- 
dered Calhoun  to  deliver  them  up  in  Court. 

In  obedience  to  this  order,  Mr.  Stubbs  produced  the  papers 
and  delivered  them  to  the  plaintiffs'  counsel.  Stubbs  object- 
ing to  said  order.  And  this  constitutes  the  second  ground  of 
the  motion  for  a  new  trial. 

In  the  course  of  the  trial,  plaintiffs'  counsel  offered  to  read 
the  answers  of  Milly  McGuire  to  interrogatories.  Defendants 
objected  to  the  reading  of  the  answers  upon  the  ground, 
that  there  had  been  no  legal  service  of  said  interrogatories 
upon  defendant  or  waiver  thereof.  It  appeared  that  a  waiver 
of  notice  was  indorsed  upon  the  interrogatories  signed  by 
Poe  &  Nesbit,  defendant's  attorneys,  but  who  were  not  in 
fact  defendant's  attorneys,  and  were  now  representing  plain- 
tiffs. By  way  of  explanation,  James  A.  Nesbit,  of  the  said 
firm  of  Poe  &  Nesbit,  stated  in  his  place,  that  Johnson,  one 
of  the  defendants,  soon  after  suit  was  brought,  spoke  to  him 
in  reference  to  defendingv  the  case.  Never  employed  him, 
but  spoke  to  him  with  a  view  to  employ  him,  and  consulted 
with  him  for  that  purpose.  Never  said  anything  more  about 
it,  and  Mr.  Poe  is  now  here  as  plaintiffs'  attorney.  Mr.  Poe 
stated  that  he  was  employed  by  plaintiff  after  said  waiver 
was  signed. 

It  was  admitted  that  the  interrogatories  and  answers  had 
been  in  Court  ever  since  May  Term,   1853,  and  were  read 
without  objection,  on  all  the  former  triala 
The  Court  overruled  the  objection   and  admitted  the  an- 
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swers.    And  this  ruling  constitutes  defendant's  third  ground 
for  new  trial. 

Plaintiffs  then  offered  in  evidence  the  will  of  Thomas  Rai- 
ney,  deceased,  and  proposed  to  read  therefrom  the  following 
clause,  to-wit  : 

"I  will  syid  bequeath  to  my  grand-children,  the  children  of  * 
Milly  McGuire,  their  heirs  and  assigns  forever,  lot  or  parcel 
of  land  containing  202J  acres,  known  by   lot  No.   68,  in  the 
4th  district  of  Houston  county." 

To  the  introduction  of  which  will  as  evidence,  defendant 
objected,  on  the  ground,  that  there  was  no  order  of  any  Court 
admitting  the  same  to  record.  The  oath  of  the  subscribing 
witness  was  attested  by  the  Clerk  of  the  Court  of  Ordinary, 
purporting  to  be  done  at  a  regular  Term  of  the  Court,  but  no 
evidence  that  the  Justices  or  either  of  them  were  present 
The  Court  overruled  the  objection,  and  admitted  the  will; 
and  this  constitutes  defendant's  fourth  ground  for  a  new  trial 

Upon  the  close  of  the  testimony,  the  defendant's  counsel 
requested  the  Court  to  charge  the  jury  as  follows : 

1st  If  the  jury  believe  Willis  Wood  to  have  been  in  exclu- 
sive possession  of  the  west  half  of  the  lot  of  land  at  the 
commencement  of  the  suit,  holding  the  same  under  contract 
of  purchase,  the  plaintiffs  having  dismissed  their  action  as  to 
the  said  Wood,  they  cannot  in  this  event,  find  as  to  said  west 
half  in  favor  of  the  plaintiffs  or  either  of  them;  and  this,  al- 
though they  may  believe  that  Wood,  subscfiucntly  to  the 
commencement  of  said  suit,  may  have  abandoned  such  con- 
tract or  possession,  and  disclaimed  title  thereto. 

2d.  That  if  the  jury  believe  the  possession  of  the  defendant 
at  the  commencement  of  the  said  suit  was  not  adverse,  and 
that  Daniel  McGuire  has  conveyed  his  title  to  said  lot,  no  re- 
covery can  be^had  in  this  suit  for  said  Daniel's  interest 

3d,  And  if  such  conveyance  is  proved,  then  no  such  re- 
covery, can  be  had,  whether  he  did  or  did  not  hold  adversely 
at  the  time  of  such  conveyance. 
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Which  charge  the  Court  refused  to  give,  but  chained  the 
jury,  "That  although  the  defendants  may  have  held  under 
McGuire  and  in  subordination  to  the  plaintifiis^  title,  so  as  to 
defeat  the  operation  of  the  statute  of  limitations  ;  yet  after 
suit  brought,  the  possession  of  defendants  was  adverse,  and 
a  deed  made  by  Daniel  McGuire,  after  suit  brought  for  his 
share  of  the  premises  is  void,  and  conveyed  no  title  out  of 
him,  and  cannot  be  set  up  by  defendants  to  defeat  a  recovery 
as  to  him,  and  if  you  find  for  the  plaintiffs,  find  four-fifths  of 
the  premises  and  mesne  profits,  in  favor  of  the  plaintiffs,  and 
one  fifth  in  favor  of  defendants,  as  against  Lovick  N.  McGuire, 
he  having  sold  all  his  interest  before  suit  brought'' 

Which  charge,  and  refusal  to  charge,  constitutes  defend- 
ant's fifth  ground  for  a  new  trial. 

In  the  progress  of  the  argument  of  counsel  to  the  jury,  and 
while  the  last  counsel  for  plaintiff  was  addressing  them,  they 
moved  to  amend  the  declaration,  by  striking  out  the  name  of 
Willis  Wood,  as  one  of  the  defendants,  which  the  Court  per- 
mitted, no  objection  being  made  by  defendant's  counsel 

The  jury  found  in  favor  of  four  of  the  plaintiffs,  the  undi- 
vided four-fifths  of  the  premises  in  dispute,  and  thr^  hun- 
dred and  thirty-nine  dollars,  mesne  profits ;  and  as  against 
Lovick  N.  McGuire,  the  remaining  plaintiff,  in  favor  of  de- 
fendant, the  other  undivided  fifth  part  of  said  premises. 

Defendant  by  his  counsel  moved  the  Court  for  a  new  trial, 
upon  the  grounds  already  stated,  and  because  the  verdict  was 
contrary  to  law  and  the  evidence. 

After  hearing  ai^ument,  the  Court  overruled  all  the  grounds 
taken  in  the  rule  nisi,  and  refused  a  new  trial 

To  which  decision  coimsel  for  defendant  excepted,  and 
assigns  the  same  as  error. 

Stubbs,  Hill  &  Tract,  for  plaintiflMn  error. 
Lanieb  &  Anderson,  for  defendants  in  error. 
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B^  the  Court. — LrMPKiN,  J.-  delivering  the  opinion. 

* 

[l.]  This  case  had  been  continued  twice.  It  was  in  the 
discretion  of  the  Court  to  continue  it  again,  or  not  Could 
the  testimony  of  Lovick  McGuire  have  been  available  had 
he  attended  Court,  we  should  have  been  of  the.  opinion,  that 
the  circumstances  attending  his  absence,  would  have  justified, 
if  not  absolutely  required,  a  postponement  of  the  cause.  But 
the  object  of  his  evidence  was  to  impeach  his  mother.  To 
do  this,  the  foundation  had  first  to  be  laid  by  examining  her. 
Interrogatories  had  been  taken  out  for  this  purpose,  which 
had  not  been  executed  and  returned.  Hence  the  testimony 
of  young  McGuire  would  have  been  immaterial;  and  consid- 
ering the  length  of  time  this  case  has  been  in  Court,  we  are 
not  disposed  to  overrule  the  Circuit  Judge  in  refusing  the 
continuance. 

Litigation  in  our  Courts  is  too  protracted,  and  it  has  been 
truly  said,  that  justice  when  it  comes,  is  so  burdened  with 
expense,  that  injustice  were  scarcely  worse.  Some  of  the 
cases  on  this  docket  by  their  repeated  recurrence,  are  almost 
coeval  with  this  Court  This  should  noi  be.  This  case  has 
been  tried  three  times.  It  has  been  here  three  times.  And 
yet,  its  substantial  merits  were  developed  at  first  No  new 
fact  or  feature  has  been  disclosed  since.  Upon  the  very  point 
to  which  the  testimony  of  Milly  McGuire  the  mother  relates, 
to-wit :  The  acknowledgment  of  Calhoun,  that  he  knew  when 
he  was  buying  this  land,  that  the  title  was  in  Absalom  Mc- 
Guire's  children ;  is  not  that  fact  patent  upon  the  deed  which 
he  took  ?  He  takes  a  conveyance  from  the  father  as  "  pa- 
rent,'' and  from  Lovick  McGuire,  as  the  only  child  that  had 
come  of  age !  And  suppose  he  did  not  know  it,  the  proof 
shows  that  Absalom  McGuire  never  pretended  to  claim  this 
land  as  his  own.  All  the  children,  except  one,  were  minors. 
They  sued  for  the  land  willed  them  by  their  grand  father, 
so  soon  as  they  attained  their  majority.     It  may  be  a  hardi 
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case  upon  Mi:  Calhoun.    It  would  be  more  ao  tot  these  chil- 
dren to  lose  their  land  devised  to  them  hj  their  ancestor. 

[2,]  Was  the  Court  right  in  forcing  the  custody  of  the  title 
papers  from  Mr.  Stiibbs,  who  obtained  them  from  Calhoun  ? 
If  Calhoun  be  considered  as  a  party  to  the  case^  being  war* 
rantor  of  defendants'  title,  and  he  seems  to  have  acted  the 
part  of  a  qtuui  party,  at  least,  there  was  nothing  wrong  in 
the  ruling.  If  otherwise,  it  is  questionable  whether  the  Court 
did  not  transcend  its  just  authority,  in  conveying  the  papers 
from  the  possession  of  Mr.  Stubbs.  Notice  to  produce  pa- 
pers, is  applicable  we  suppose  to  parties  and  their  counsel ; 
otherwise  they  must  be  reached  by  a  subpcma  duces  tecum. 
Still  the  deeds  are  produced  and  read  and  are  lawful  testi- 
mony, whether  obtained  properly  or  improperly.  Brother 
Hill  says,  had  he  been  present,  he  should  have  stood  upon 
his  professional  privilege,  and  refused  to  deliver  the  papeni 
Brother  Stubbs  thought  he  could  better  serve  the  interest  of 
his  clients,  in  the  Court  House  and  his  office,  than  within 
the  four  walls,  and  surrendered  up  the  documentsL 

[3.]  As  to  service  of  the  interrogatories  for  MiUy  McGuiiei 
it  turns  out  that  Messrs,  Poe  &  Nesbit,  who  acknowledged 
service,  never  were  the  attorneys  of  the  defendants.  They 
had  been  spoken  to,  or  one  of  them,  Mr.  Nesbit,  and  expect- 
ing to  be  employed,  acknowledged  service.  Had  the  objection 
been  taken  in  time,  it  would  have  been  good.  But  it  came 
loo  late.  The  interrogatories  had  been  in  Court  several  yeara. 
They  had  been  read  on  both  the  previous  trials  without  ob^ 
jection.  Besides,  it  does  not  appear  that  the  defendant  was 
ignorant  of  this  defect  in  the  service. 

[4.]  Two  objections  are  made  to  the  chaise  of  the  Court 
There  was  testimony,  that  Daniel  McGuire,  onetof  the  pfatin- 
tifis,  since  the  commencement  of  the  suit,  had  conveyed  his 
interest  in  the  land.  It  was  insisted  there  could  be  no  reco¥- 
ery,  as  to  him.  The  possession  of  the  defendant  being  adr 
verse  at  least  from  the  bringing  of  the  action,  was  of  course 
'  adverse  when  tliis  transfer  was  made.    If  Daniel  McGuire's 
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deed  was  roid  under  the  statute  of  Henry  Sth,  then  there 
could  be  no  doubt  but  that  he  was  entitled  to  recover,  not- 
withstanding the  sale.  But  suppose  it  were  valid,  might  not 
his  name  be  retained  on  the  docket  to  enable  his  grantee  to 
reeover?  He  was  entitled  at  any  rate,  to  the  mesne  profits 
Aat  had  accrued  up  to  the  time  of  his  parting  with  his  title. 

[5.]  I  would  remark,  that  the  Courts  in  this  country  have 
never  enforced  the  statute  of  Henry  8th,  in  its  stringency, 
but  in  a  modified  form  only,  and  accompanied  with  a  prac- 
tice, which  makes  it  amount  to  but  little ;  while  they  have 
pretty  uniformly  held,  that  a  conveyance  made  during  ad- 
Terse  possession,  was  void.  They  have  invariably  permitted 
the  feoffee  to  use  the  name  of  the  feoffor,  to  protect  and 
enforce  his  rights;  and  this  the  real  party  in  interest  has  fre- 
quetly  to  do,  apart  from  the  statute,  on  account  of  the  absence 
or  deficiency  of  some  link  in  the  owner's  chain  of  title ;  he 
is  often  compelled  to  fall  back  and  lay  a  demise  in  the  name 
of  some  previous  conveyance.  In  case  of  notes,  indeed  in 
relation  to  every  other  interest,  the  true  party  has  not  unusu- 
aHy  to  shelter  himself  under  the  name  of  a  nominal  party^ 
and  this  may  generally,  if  not  always,  be  done  with  this  qual- 
ification, that  the  defendant  is  not  thereby  to  be  deprive  of 
any  benefit  of  def^ice,  as  against  the  actual  party  in  interest 

[6.]  The  last  error  complained  of  is,  in  allowing  a  recove- 
ry of  four-fifths  of  the  entire  lot  Johnson,  who  claims  under 
Calhoun,  through  Gray,  made  a  verbal  contract  with  Wood, 
to  let  him  have  the  west  half  of  the  land ;  a  line  of  divis- 
ion was  drawn,  and  Wood  cleared  a  few  acres ;  in  less  than 
a  month  the  writ  was  served,  and  he  surrendered  to  Johnson 
and  abandoned  the  premises. 

We  are  inclined  to  think,  that  it  was  right  to  recover  of 
Johnson  the  whole  lot  as  well  as  the  mesne  profits.  Wood 
oertainly  Inade  none.  His  contract  with  Johnson  was  not 
•Qch  as  could  have  been  enforced  upon  a  bill  for  specific 
performance.  No  part  of  the  purchase  money  had  been 
paid,  and  it  was  immediately  rescinded  by  mutual  consent 
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Some  of  the  doctrine  upon  this  subject  goes  very  far.  It  has 
been  held,  that  a  successful  plaintiff  in  ejectment  is  entitled 
to  recover,  not  only  so  much  of  the  premises  sued  for,  as  was 
m  possession  of  the  defendant  at  the  institution  of  the  suit, 
but  for  any  extension  of  possesion  within  plaintiff's  claim, 
pendente  lite.  ( Taylor  vs.  Cor^  2  B.  Manroe,  436.)  John- 
son stepped  into  Wood's  shoes,  substituted  himself  for  Wood, 
gind  thus  voluntarily  and  knowingly  took  upon  himself  all 
the  consequences.  He  made  himself  defendant  instead  of 
Wood,  quoady  this  portion  of  the  land.  It  is  certainly  more 
just  that  Johnson  should  pay  the  fnesne  profits,  than  that  any 
part  of  them  should  be  recovered  of  Wood. 

Upon  the  whole,  we  think  it  best,  that  there  should  be  an 
end  to  this  controversy. 

Judgment  affirmed. 


Jjo.  107. — Edward  B.  Young,  assignee  &c,  plaintiff  in  error 
vs.  James  Harbison,  and  another,  administrators,  &a,  de- 
fendants in  error. 

{l.J  By  the  'ali  section  of  ihe  Act  of  January  1852,  iL  U  provided,  "That  whea 
any  cause  shall  be  sent  baok  to  the  Superior  Courts  by  the  Supreme  Court, 
the  same  shall  he  in  order  for  trial  at  the  first  Term  of  the  said  Superior 
Court  next  after  the  decisioa  of  the  said  Supreme  Court.  And  when  eMi^r 
party  may  have  exhausted  their  cbntinoancea  oa  the  appeal,  the  aaid  Siye^ 
rior  Courts  shall  have  full  power  and  authority  to  grant  one  continuance  to 
said  parly,  as  the  ends  of  justice  may  require.'^ 

HrU.  that  the  parly  is  eniitled  to  one  continuance  only,  under  the  Act. 

[2.]  While  the  bills,  answers  and  exhibits,  in  an  equity  ca«e,  cMi  pr^Ye  notMlig^ 
of  themselvea,  a»  U>  what  was  adjudged  ben»een  the  parties,  still  they  Me 
adoiis^ible  in  evidence,  as  the  foundation  for  the  decree,  as  without  ihom  the 
decree  itself  could  establish  nothing,  snd  the  whole  may  be  oflered  toother 
or  consecutively. 
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[&)  Qnestiwiv  tbM  hav«  been  directly  made  and  eolemnly  adjudicated  by  tbB 
Court,  between  the  same  parties,  canoot  bo  brought  up  oa  another  writ  of 
error  for  reviewal. 

Assessment  of  damages,  in  Randolph  Superior  Court 
Tried  before  Judge  Kiddoo,  November  Term,  1856. 

The  Irwinton  Bridge  Company,  under  their  charier,  gran- 
ted by  the  Legislature  of  the  State  of  Georgia,  at  November 
Session  1837,  were  authorized  to  appropriate  the  land  neces- 
sary for  an  abutment  for  their  bridge  on  the  Georgia  or  east 
bank  of  the  Chattahoochee  river;  and  a  proceeding  was  au- 
thorized to  ascertain  and  assess  the  value  thereof;  in  the 
event  of  a  disagreement  between  said  Company,  and  the 
owners  of  said  land. 

The  parties  not  being  able  to  agree,  the  persons  selected  as 
appraisers,  assessed  the  damages  at  ten  dollars. 

The  owners  of  the  land, — the  Harrisons — appealed  to  the 
Superior  Court,  and  at  April  Term,  1854,  of  said  Court,  the 
jury  assessed  the  damages  at  §13  07.  To  this  verdict,  and 
the  rulings  and  decisions  made  by  the  Court  during  the  trial, 
Young,  the  appellant,  excepted,  and  the  case  coming  up  be- 
fore the  Supreme  Court,  the  same  was  reversed  and  sent 
back  for  a  new  trial.    See  17  Geo,  I?ep.,  p.  30. 

The  case  again  came  on  to  be  heard  in  the  Superior  Court 
of  Randolph  county  at  November  Term,  18.57,  and  being 
submitted  to  a  jury,  they  returned  a  verdict  in  favor  of  the 
Harrisons,  the  owners  of  the  land,  for  twelve  thousand  dol- 
lars. 

Plaintiff  in  error  moved  for  a  new  trial,  on  the  following 
grounds : 

1st,  Because  the  Court  erred  in  refusing  to  allow  respon- 
dent to  cojitinue  the  case  upon  sufficient  showing  submitted: 
The  Court  holding  that  by  the  6th  section  of  the  Act  of  Jan- 
uary, 1852,  said  case  having  been  once  continued  for  provi- 
dential cause,  and  once  by  respondent  since  it  had  been  sent 
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back  by   the  Supreme  Court    Respondent  waa  not  entitled 
to  any  other  orfnrther  continuanea 

f  d.  Because  the  Court  erred  in  rejecting  as  evidenoe,  the 
HII  in  Chancery,  with  the  anawets  and  exhibits  thereto,  of- 
fered in  evidence  by  respondent 

3d.  Because  the  Court  erred  in  admitting  all  diat  part  of 
the  testimony  of  David  Kaigler,  John  McNabb^  Jacob  Snuth 
and  others,  having  reference  lo  the  value  oldie  ursnt  piopsr- 
ty  in  the  city  of  Eufaula,  and  the  increase  <Hr  deereas^  of  the 
trade  of  Eufauk  by  reason  of  the  building  of  said  bridge 

4th.  Because  the  Court  erred  in  refusing  to  alkyw  tfie  i^ 
dpondent  to  ask  Daniel  Kaigler,  if  he  had  bem  called  upon  at 
the  time  the  Irwington  Bridge  Company  first  ooeu^ied  the 
land  to  appraise  the  same  as  a  bridge  site,  at  what  amn  he 
would  have  valued  it 

5th.  Because  the  Court  erred  in  reluaing,  when  asked  by 
counsel  fbr  respondent,  to  charge  therjary,  that  the  Haitisons 
are  entitled  to  recover  damages,  or  the  value  of  the  land  aaa 
bridge  site,  to  be  estimated  by  its  condition  or  valne  wiien  die 
Act  of  incorporation  was  passed,  or  prior  to  the  buili^  of  the 
bridge.  The  Court  char^g  the  proper  time  to  be,  i;^henihe 
site  was  taken  by  the  company.  Second,  in  mhaing  to 
chaige,  that  said  damages  or  value  is  lo  be  estimated  witfiout 
taking  into  consideration  the  franchise  or  right  to  build  and 
have  the  bridge ;  that  while  the  title  to  tile  land  was  in  the 
Harrisons,  the  franchise  or  right  to  build  the  toU^uridge  was 
in  the  State,  and  there  remained  until  die  Act  of  inoorpota> 
tion  conferred  it  upon  the  Bridge  Company,  and  (baft  said 
grant  to  the  company  does  not  m  law  whaniee  the  vaki^  of 
the  location  as  a  bridge  site'to  the  Harrisona  Third,  in  re- 
fusing to  charge,  that  the  Hamsons  were  entitled  fo  Mcover 
the  damages  or  value  of  a  bridge  site,  and  for  all  oth»  pur- 
poses to  which  they  could  appropriate  it,  ex6ejp(t  *aii£f  im* 
apective  of  the  franchise  or  right  to  build  the  bridge.  Fourth, 
in  refusing  to  chaige,  that  the  increased  or  decreased  value 
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of  the  o(fc«r  parts  of  the  HarriaoDs'  land  because  of  ibe 
building  of  the  bridge,  for  ware«hottse«  wharfs  and  other  pur- 
posesy  and  the  increased  or  decreased  yalue  of  the  property 
in  Bnfaula,  is  not  to  be  taken  into  coosideration  to  increase 
or  diminish  the  damages  or  yalne  of  the  land  on  which  the 
bridge  is  boilt  Fifth,  in  refiising  to  ohaige,  that  the  ex- 
tmme  western  boundary  of  the  Harrisons'  land  is  at  the  top 
(rf  tiie  river  bank — the  eastern  bank.  Sixth,  in  refusing  to 
^ehaige,  that  high  water  mark  on  the  eastern  bank  of  the 
river  is  the  boundary.  Seventh,  in  refusing  to  cbatge,  that 
Ae  boundary  is  at  lew  water  mark  on  the  eastern  bank, 
fiigbth,  in  refusing  to  charge,  that  it  is  at  the  middle  or 
dmsad  of  the  riven  Ninth,  in  refusing  to  charge,  that  in 
estiinating  the  value  of  the  site,  as  a  bridge  site  to  the  Bridge 
Company,  they  are  to  take  into  consideration  the  building, 
lebualding,  repairing  and  keeping  in  repair  and  maintaining 
the  bridge,  and  that  they  are  also  at  liberty  to  take  into  con* 
aid^caiion  the  nature  of  the  investment,  its  risks  lia,  in  con* 
aefuenee  of  fire,  water  and  decay. 

[The  Judge  did  ctu^ge  the  jury,  that  they  might  considw 
what  the  building  and  repairing  ought  reasonably  to  hare 
-oost^^Ejnnoo,  J.} 

6th.  Because  the  verdict  is  contrary  to  law. 

7th:  Because  the  verdict  was  eontmry  to  evidence. 

8th.  Because  the  damages  are  excessive. 

9th.  Because  the  >damages  assessed  are  unauthorized  by 
the  evidence  in  the  casa 

The  presiding  Judge  refused  the  motion  for  a  new  trials 
and  counsel  ier  respondents  excepted. 

Hixxs  Holt,  for  plaintiff  in  error. 

SxAxoair  Joirxs,  for  defendants  in  error. 
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JJy  the  Court. — Lumpjun,  J.  delivering  the  opinion. 

[ij]  Was  the  Court  right  in  refusing  the  continuance  in  this 

It  seems  that  the  continuances  of  Young  were  exhausted 
ti^fose  the  c^e  was  heretofore  broughtio  this  Court.  It  bad 
been  continued  twice  at  his  instance  since  it  was  sent  back; 
one  of  the  times  for  Providential  cause.  Was  the  partp ,uader 
IJbese  circumstances,  entitled  to  another  continuanee  ?  The 
ground  upon  which  the  application  was  made  does  noiap^ 
peaj:  in  the  bill  of  exceptions.  In  the  rule  nisi  fos:  a  new 
tcial,  it  is  assumed  that  it  was  upon  a  sufficient  showing. 
But  this  motion  was  disallowed  by  the  Court  The  Judgeesn 
hardly  be  said, therefore,  to  have  sanctioned  the  eoccectiiasaef 
this  assumption.  In  Hatch  va.  The  State^  18,  Gcl  Hqj.  460, 
will  be  found  this  remark.  ^Perhaps  the  Court  was  not 
jqiffiniftntly  guarded  in  the  remarks  made  concerning  the  tak- 
ing down  of  the  testimony,  if  imked  theg  were  made.  Thtff 
are  not  in  the  bill  of  exceptions  proper,  but  appear  by  way 
of  recital  in  one  of  the  grounds  taken  for  a  new  trial,  wheth- 
er the  motion  being  overruled,  the  Judge  is  to  be  undemtoed 
as  endorsing  the  truthfulness  of  all  the  facts  assumed  in  the 
application  for  a  new  trial,  is  somewhat  questionable." 

The  doubt  thus  intimated,  is  considered  not  at  all  question- 
able by  my  brother,  and  it  would  seem  to  be  hardly  feiir  to 
a  Judge,  to  hold  him  responsible  for  the  truth  of  the  fads  sta- 
ted  in  a  rule  nisi  merely,  which  has  been  disallowed  by  the 

Court. 

But  waiving  this  conclusion,  what  is  the  proper  consttue- 
tion  to  be  put  upon  the  Act  of  1852,  pamphlet  p.  214.  The 
6th  section  provides  that,  "when  any  causeshall  be  sent  back  to 
the  Superior  Court,  by  the  Supreme  Court,  the  same  shall  be 
in  order  for  trial  at  the  first  Term  of  the  said  Superior  Court, 
next  after  the  decision  of  the  said  Supreme  Court,  and  where 
either  party  may  have  exhausted  their  continuances  on  the 
appeal,  the  said  Superior  Court  shall  have  full  power  and  au- 
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tbortty  to  grant  one  continuance  to  said  party,  as  tbe  ends  of 
justice  may  require." 

I  know  not  that  language  can  speak  plains  than  thi$doaa 
If  one  means  one,  then  tiie  Court  has  discharged  its  duty  nn- 
der  the  law.  Were  it  necessary  to  justify  the  rea^oiaableness  of 
the  statute,  it  were  easy  to  do  so.  But  when  the  words  of  an 
ac4  are  so  plain  and  palpable,  I  have  always  felt  that  it  wa« 
unjust  to  its  authors  to  make  aii  argument  to  vindicate  it.  Tbe 
will  of  the  Legislature  must  in  all  such  cases,  stand  for  a 
season. 
[2.}  Young,  tile  respondent  then  offered  in  evidence,  the  origi- 
nal  bill  in^equity,  (between  these  parties)  answers,  and  exhib** 
its  (copies  of  which  are  attached  to  the  bill  of  exceptions  and 
naade  a  part  of  the  brief  of  the  testimony,)  to  the  admissibility  of 
wbich  appellants  objected,  which  objection  was  sustained  by 
tbe  Court.  It  is  to  be  regretted  that  this  exception  is  not 
more  fully  presented,  bdth  as  it  respects  the  object  for  which 
the  testimony  was  offered,  as  well  as  the  ground  upon  which 
it  was  objected  to,  and  ruled  out  by  the  Court«  From  the  ar*- 
gument,  we  infer  that  the  respondent,  Young,  sought  tointro^ 
duce  this  record,  that  it  might  be  relied  on  as  a  bar  to  any 
other  or  further  recovery  by  the  Harrisons,  either  as  compen** 
sation  for  their  land,  or  damages  by  way  of  mesne  profita 
It  was  clearly  not  admissible  for  this  purpose  in  this  proceed*^ 
ing.  In  this  view  of  it,  therefore,  the  objection  was  well  tak- 
en, and  the  rejection  of  the  record  by  the  Court  was  proper, 
JSut  while  we  hold  that  it  was  not  admissible  to  be  used  a« 
an  estoppel,  still  we  think  it  was  competent  testimony  in  mit^ 
igation  of  damage  ;  foF  the  verdict  should  have  been  for  the 
value  of  the  laud  at  the  time  it  was  taken,  with  interest 
thereon  to  the  date  of  the  judgment  If  however,  the 
owners  have  already  received  fifteen  hundred  dollars  on 
this  account,  and  the  record  may  serve  to  establish  that  fact, 
then  the  present  verdict  if  found  upon  the  above  basis,  should 
be   diminished  to  say  the  least  of  it  by  that  amount.  . 

Upon  a  suggestion  which  fell  from  one  of  the  Court,  the 
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mliag  of  the  Ckeuit  Judge  is  sought  to  be  maintaioed,  be- 
OM»e  the  deoree  Tendered  on  the  bill  referred  to^  was  not 
tendered  in  eridenee,  as  a  part  of  the  reoHd,  and  it  is  true 
Ihat  the  bill  of  exceptions  specifies  only  that  the  bill,  answer 
and  exhibits  were  offered.    That  the  decree  was  intended  to 
be  inclvded,  is  more  than  probabla    It  comes  up  in  the  trans- 
eiipt  of  the  record  or  rather  in  the  brief  of  testimony,  annexed 
ID  the  bill  of  exceptions.    But  take  the  case  literally  as  it  is 
Wfittes^  and  concede  that  the  decree  was  omitted,  still,  the 
bill|  answer  and  exhibits  were  legal  proof,  so  far  as  they  went, 
and  were  indispensably  necessary  to  lay  the  foundation  for 
the  decrea    The  testimony  might  have  been  offered  altogeth- 
er,  ijfr  in  detached  pavcela    Without  the  bill,  answer  and^- 
hibitSy  the  decree  of  itself  would  hare  established  nothing ;  no 
tnore  than  those  {headings  would,  without  the  decree.    The 
direct  would  have  been  supplied  instanter,  for  the  decree  was 
a  pazt  ef  the  record.    At  any  stage  of  the  case,  the  oversight 
ceuld  have  been  remedied ;  we  feel  assured  from  this,  that 
|he  omissicm  to  mention  the  decree,  was  not  thegzonndupon 
whioh  the  record  was  objected  to  or  repelled 
•    Taking  the  case  then  as  it  stands,  and  considering  the  ma- 
lorilility  of  this  evidence,  we  feel  constmined,  however  rela^ 
lantly,  to  send  this  back  for  another  hearing,  unless  the  ap- 
«peUant8  will  write  off  from  their  judgmoit  all  antecedent 
lodgments  for  the  value  of  their  land,  as  well  as  damages  for 
the  u^  and  occupation  of  the  same ;  and  we  do  this,  not  be* 
eanse  we  are  dissatisfied  with  the  verdict  on  the  score  of  cx- 
cessiveness,  but  upon  the  strictly  legal  view  which  we  have 
attempted  to  present  of  it  ^ 

We  shaU  deoUne  entering  updn  the  discussion  of  any  of 
the  other  points  made  in  this  record.  Not  that  they  have 
beenoveriooked,on  the  contrary  we  have  traced  carefully  the 
history  of  this  litigation  from  its  origin  to  the  present  time. — 
We  have  analyzed  each  case,  as  heretofore  exhibited  in  the 
reports  of  this  Court,  the  points  made  and  decided  ;  so  as  lo 
ascertain  accumtely  the  true  state  of  this  protracted  eon* 
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troversy.  But  we  find  that  many  of  the  exceptions  aie  ubo 
important,  such  as  those  relating  to  the  testimony  of  Kaigki^ 
McNaby  Smith  and  others ;  many  of  them  are  untenable  and 
me  rea  adfuiUeaia  between  the  parties,  and  conseqiiendy 
improper  to  be  brought  up  in  another  writ  of  error  for  the 
Judgment  of  this  Court — such  as  the  rights  cd  the  riparian 
proprietors,  &a  We  regret  to  see  the  attempt  so  frequeody 
made  to  evade,  under  some  pretence  or  another,  the  judg^ 
ment  of  this  Court  already  solemnly  pronounced  between  the 
same  parties  in  the  cause. 

Should  this  case  be  retried,  I  would  take  occasion  to  ob»* 
serve  that  while  the  opinion  in  17M  Oeargia  Reports pag€  80 
was  designed  merely  to  amplify  and  iUustntte  the  views 
of  the  Court  in  the  9th  volume,  page  359,  still  to  avoid 
the  confusion,  inconvenience  and  embarrassment  resulling 
from  entering  into  such  minutia  of  details,  we  would  advise 
that  the  witnesses  be  examined,  simply  and  directly  as  to  tfa» 
whole  worth  of  the  land  taken  from  the  Harrisons,  by  the  In 
winton  Bridge  Company,  and  for  all  purposes  to  which  it  may 
be  appropriated.  The  witnesses  in  forming  their  opinion, 
have  the  right  to  cast  over  in  their  mind  allthecircumsttinces 
which  should  influence  them  in  making  the  estimata  That 
18  a  matter  for  them,  under  the  rules  of  law,  as  laid  down  by 
this  Court  To  the  value  thus  ascertained,  and  to  be  compu- 
ted at  the  time  the  property  was  seized,  should  be  added, 
fhe  interest  to  the  date  of  the  trial,  and  this,  in  the  judgment 
of  this  Court  will  be  the  true  criterion  and  basis  of  the 
diet  to  be  rendered.       • 

Judgment  reversed  with  dnrectkms 
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No.  108. — BIbb  County  Loaw  Association,  plaintiff  in  er- 
ror, vs.  Alexander  Richards,  defendant  in  error. 

||.]  The  origin  and  history  of  Boildiog  and  Jjamt  AMociations  and  llicir  mo^W 
of  operation. 

[2.J  Are  their  loans  usurions  apart  from  their  Charters?  i^n^r^, 

[2^]  An  act  of  the  Legislature  incorporating  a  Building  and  Loan  AKsociation, 
by  their  Constitution  and  By  Laws,  without  the  same  beini^  emI)odied  in  the 
act,  is  constitutional  and  valid. 

[4.]  If  the  charter  of  the  Bibb  County  Loan  Association  be  valid,  and  the 
proceedings  against  one  of  its  members  be  in  accordance  therewith,  it  wiUbe 
inaiolained  and  enforced  by  the  Courts.  , 

Foreclosure  of  Mortgage  in  Bibb  Superior  Court.  Decis- 
ion by  Judge  Allen,  December  Term,  1856. 

This  was  a  proceeding  instituted  by  the  Bibb  County  Lo«& 
Afisociation,  against  Alexander  Richards,  a  member  of  said 
Association,  to  foreclose  a  mortgage  on  a  house  and  lot  in  the 
city  of  Macon. 

The  mortgage  was  executed  to  the  Association,  as  security 
i&t  tfee  payment  of  a  bond  of  which  the  following  is  a  copy, 
to-wit : 

State  of  Georgia,  Bibb  County. 

Know  all  men.  by  IheseprestnfSj  1  hat  I,  Alexander  Richarcb, 
of  the  said  State  and  county,  am  held  and  firmly  boiuid  unto 
William  S.  Williford,  Treasurer  of  the  Bibb  County  Losm 
Association,  his  successors  in  office  and  assigns,  in  the  jast 
and  full  sum  of  two  thousand  dollars,  for  the  urue  payment 
of  which,  I  bind  myself,  my  heirs,  executors  and  adminis- 
trators, firmly  by  these  pcesenls.  Sealed  with  my  seal  and 
dated  the  20th  day  of  June,  1854. 

The  condition  of  the  above  obligation  is  suchy  That 
whereas,  I  the  said  Alexander  Richards,  have  this  day  pro- 
cured an  advance  of  two  thousand  dollars  on  the  ten  shares 
of  stock  which  I  hold  in  said  association,  from  the  Bibb 
County  Loan  Association,  under  the  Constitution  and  By- 
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Laws  thereof.  Now,  should  I,  the  said  Alexander  Richards, 
my  heirs  and  executors  or  administrators,  well  and  truly  pay 
to  the  said  Association,  so  long  as  it  shall  continue  to  exist, 
the  sum  often  dollars  monthly,  on  its  regular  day  of  meeting, 
being  installments  due  on  said  stock,  on  which  an  advance 
was  so  procured  as  aforesaid,  and  the  further  sum  of  ten 
dollars  monthly  as  aforesaid,  on  the  same  day,  as  interest  on 
said  advance,  then  this  obligation  to  be  void,  otherwise  of  full 
effect, 

ALEXANDER  RICHARDS,  [L.  S.] 

Sealed  and  delivered  in  the  presence  of 
E.  Massenet, 
Geo.  S.  Oliver,  Not.  Pub. 

The  mortgage  was  of  the  same  date  with  the  bond ;  recited 
that  it  was  made  to  secure  the  payment  of  the  instalments 
and  interest  mentioned  in  this  bond ;  and  conditioned  to  be 
void  upon  the  payment  of  said  installments  and  interest,  as 
conditioned  and  provided  for  in  said  bond. 

On  the  same  day,  Richards  executed  an  assignment  to  the 
Association  of  his  ten  shares  of  stock  as  collateral  security,  - 
for  the  payment  of  the  bond  and  mortgage,  but  agreeing 
nevertheless,  to  pay  the  monthly  installments  on  said  shares 
as  required  by  the  rules  of  the  Association,  and  the  interest 
on  said  advance. 

The  defendant  pleaded : 

1st  That  the  Association  was  not  a  body  corporate,  and 
could  not  as  such  institute  and  maintain  this  suit 

2d.  That  he  had  fully  paid  all  that  was  legally  due  on  said 
bond  and  mortgaga 

3d.  That  the  same  were  usurious. 

Plaintiff  first  introduced  in  evidence  the  bond  and  mort- 
gage and  assignment. 

Plaintiff  next  offered  in  evidence  a  printed  copy  of  the 
Constitution  and  By-Laws  of  the  Association,  which  by  con- 
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genty  was  admitted  in  lieu  of  the  originals  ;^It  was  also  ad* 
mitted  that  the  Treasurer  had  proved  the  o^ianization  of  the 
Association  as  therein  set  forth,  prior  to  their  application  to 
the  Inferior  Court  for  a  charter,  as  authorized  by  statute ;  de- 
fendants counsel  reserving  the  right  to  except  to  the  legality 
of  this  proving  by  oral  testimony  of  such  facts. 

The  following  certificate  of  the  Treasurer  was  by  consent, 
received  in  evidence,  to- wit: 

Macon,  Gra.,  Nov.  22,  1856. 
This  is  to  certify  that  the  actual  advances  made  to  the 
members  of  the  Macon  Building  and  Loan  Association  from 
its  commencement  to  3d  November,  1856,  have  been  at  an 
average  of  46  ld-16ths  percent  premium ;  and  to  the  mem- 
bers of  the  Bibb  County  Loan  Association  from  its  com- 
mencement to  20th  November,  1856,  at  an  average  of  a  frac- 
tion over  48{  per  cent  premium. 

W.  S.  WILLIFORD, 
Treasurer  of  the  Associations. 

Macon, 46  13-16. 

•-...-.      48} 


The  records  from  the  Inferior  Court  of  Bibb  county,  show- 
ing the  application  of  the  association  for  a  charter  and  the 
order  granting  it,  were  admitted  in  evidence,  by  consent ;  de- 
fendant reserving  the  right  to  except  to  the  equity  and  rele- 
vancy of  the  testimony. 

It  was  further  admitted  that  the  Constitution  and  By-Laws 
were  printed  by  order  of  the  association,  and  a  copy  furnish- 
ed to  each  member,  defendant  among  the  rest,  before  they 
signed  said  Constitution  and  By-Lawa 

Plaintiff  also  read  in  evidence  the  Act  of  the  L^slature, 
passed  at  the  session  of  1855-6,  incorporating  the  association. 

The  case  was,  by  agreement  of  counsel,  submitted  to  the 
presiding  Judge  to  pronounce  judgment,  without  the  inter- 
vention of  a  jury,  who  sustained  the  pleas,  and  granted  the 
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rule  absolute  only  for  the  sum  of  ^975,  being  the  amount  of 
the  bond,  less  the  amount  paid  by  defendant  as  installments 

and  interest 

And  plaintiffs'  counsel  excepted  to  said  judgment  and  de- 
etsioD,  and  assigns  the  same  as  error. 

Lanisb  &  Akdkrson;  and  Bailst,  for  plaintiff  in  error. 

Nbsbits,  for  defendant  in  error. 

By  the  Court. — Lumfxin,  J.  delivering  the  opinion. 

My  first  purpose  was  to  consider  two  questions  only,  viz ; 
1st  Is  the  act  of  incorporation  constitutional  and  valid? 
And,  2d.  Did  the  charter  authorize  the  contract  from  whicli 
Richards  seeks  to  be  relieved  ? 

Reflecting,  however,  upon  the  novelty  and  importance  of 
the  matters  involved  in  this  case,  and  the  learning  exhibited 
in  its  discussion,  I  have  concluded  to  take  a  more  extended 
view  of  the  points  in  controversy. 

From  a  work  published  in  1854,  by  Mr.  A.  Cummings, 
Jr.,  Boston,  upon  Building  Associations,  it  seems  that  these 
associations  originated  with  the  Earl  of  Selkirk,  in  Scotland, 
in  1815.  The  motives  of  their  founder  were  purely  benevo* 
lent,  and  the  experiment  was  eminently  successful  on  ac- 
count of  the  beneficial  influence  they  exerted  upon  the  in* 
dustrious  classes ;  they  soon  attracted  the  attention  of  the 
British  public ;  and  they  have  spread  and  multiplied  in  that 
country,  to  an  incredible  extent  In  1836,  the  British  Parliar 
ment  passed  an  act,  affording  the  most  ample  facilities  for 
their  formation  and  control 

-  In  the  year  1836,  twenty-one  years  after  the  first  one  was 
established  in  Great  Britain,  the  first  association  of  this  kind, 
caDed  ^The  Brooklyn  Building  and  Mutual  Loan  Fund 
Association,"  was  organized  in  Brooklyn,  New  York ;  and 
ttoxxx  that  time  they  have  continued  to  spread  from  State  to 
State,  and  City  to  City,  until  at  present,  they  pervade  every 
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portion  of  the  Union.  They  number  already  some  sixteen 
in  Georgia.  That  they  have  improved  Cut  towns  by  leading 
to  the  erection  of  a  number  of  new  buildings,  furnished  ma- 
ny fttmilies  with  homes  of  their  own,  that  could  not  other- 
wise have  possessed  them ;  given  a  considerable  impulse  to 
mechanical  enterprize,  and  in  many  other  ways  promoted  the 
prosperity  and  welfare  of  the  communities  where  they  exist, 
is  undoubtedly  trua  But  whether  they  will  continue  to  be 
entitled  to  the  epithet  of  the  **  poor  man's  exchequer,"  and 
whether  they  will,  as  they  promise  to  do,  enable  every  man 
to  become  his  own  landlord,  will  depend  entirely  upon  the 
manner  in  which  they  conduct  their  busines&  Under  esdst- 
ing  regulations,  I  have  been  led  seriously  to  doubt  this.  The 
interest  of  the  borrower^  as  well  as  the  accamulator,  will 
have  to  be  sedulously  regarded  and  protected ;  otherwise  they 
will  forfeit  the  public  confidence  and  cease  to  prosper.  If  all 
the  members  were  borrowers,  and  such  was  the  original  idea 
upon  which  these  associations  were  founded,  the  plan  would 
work  well.  But  in  every  such  association,  a  lai^e  nunkbo' 
of  the  stockholders  do  not  join  with  the  view  of  taking  loans, 
but  for  the  purpose  of  investing  their  money  where  it  will 
yield  a  profitable  return.  These  are  called  accumubUan; 
"while  they  share  in  the  profits  of  the  institution,they  contri- 
l)ute  nothing  to  produce  them;  and  as  a  necessary  conse- 
quence, the  borrowers  have  to  pay  a  larger  interest  to  make 
a  given  rate  of  dividends,  than  they  wo«ld,  if  they  produced 
these  dividends  6nly  for  themselves. 

To  those  who  feel  curious  to  investigate  this  subject  more 
thoroughly,  I  would  refer  them  to  a  small  volume  published 
in  Charleston  in  1852,  on  the  *^  Mutual  Benefit  of  Buildittg 
and  Loan  Association :"  and  also  to  a  book  recently  pub- 
lished in  Connecticut,  which  is  replete  with  all  the  learning 
upon  this  mysterious  scheme.  And  to  which  is  added  by 
the  author  who  was  two  years  a  Director  of  one  of  those 
associations,  a  model  plan  for  their  management ;  the  oyera- 
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tioiis  of  which  he  confidently  believes,  will  secure  results 
uniformly  equitable  to  all  parties. 

This  is  a  brief  outline  of  the  origin  of  Building  and  Loan 
Associations.  Their  friends  and  advocates  who  claim  for 
them  an  antiquity  older  than  the  Chistian  era,  insist  that  they 
are  peculiarly  propitious  to  the  poor,  by  stimulating  them  to 
save  small  sums  from  the  grog-shop  and  the  gambling  house, 
and  to  purchase  with  their  hoarded  earnings,  happy  homes 
for  themselves  and  families;  and  that  the  terms  upon  which 
they  procure  help  for  this  purpose,  are  such  as  they  could 
get  no  where  else ;  and  not  so  hard  as  those  exacted  by  mo- 
nied  men  who  will  not  give  long  indulgence  to  any,  especial- 
ly those  in  straitened  circumstances.  That  another  object 
which  they  subserve  is,  to  supply  a  place  of  safe  deposit  for 
the  savings  of  the  stockholder  in  which  they  are  entitled  to  re- 
ceive lawful  interest,  which  is  not  allowed  by  Banking  and 
other  corporations. 

On  the  other  hand,  it  is  asked,  why  so  much  complication 
and  mystery  about  a  system  designed  for  the  benefit  of  the 
masses,  especially  the  poor  and  the  humble  ?  That  it  is  all 
for  the  purpose  of  concealing  the  repulsive  interest  which 
they  charge.  That  nothing  can  be  understood  of  its  work- 
ings, except  that  it  produces  most  gratifying  gains  to  the  cap- 
italist  who  invests  his  money  in  it  to  accumulate.  That  the 
borower  once  in  the  web  may,  like  the  little  fly,  struggle  in  vain, 
to  escape  the  entanglement  That  the  roof  which  he  hoped 
would  have  sheltered  him,  crumbles  beneath  the  mortgage 
that  overspeads  it.  That  the  sooner  these  institutions  are 
abolished  the  better. 

I  here  dismiss  these  preliminary  observations,  leaving  the 
utility  and  danger  of  Building  and  Loan^Associatious  to  puz- 
zle wiser  heads  than  mine,  as  they  have  done  hitherto. 

The  following  is  the  Constitution  and  By-laws  of  the  Bibb 
County  Loan  Association,  by  which  it  was  incorporated. 

VOL.   XXL  38. 
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Constitution  of  the  Bibb  County  Loan  Association^  adop^ 

ted  June  ^thy  1854. 

Rules. — 1st.  Reading  and  taking  action  on  minutes  of  pre* 
vious  meeting. 

2d.  At  8}  o'clock  from  April  to  September,  inclusive,  and 
at  7^  o'clock  from  October  to  March,  inclusive,  the  busi- 
ness ol  loaning  shall  commence,  and  continue  until  all  the 
funds  on  hand  are  disposed  of 

3di  Loans  shall  be  sold  as  follows:  ^1,000  shall  be  piit 
up,  and  the  successful  bidder  shall  be  privileged  to  take  the 
lesser  sum  of  800,  600, 400  or  200  dollars,  at  his  option. 

4th.  The  successful  bidders  shall  be  required  to  hand  in 
to  the  Secretary,  on  the  night  of  meeting,  the  number  of  the 
lot,  and  description  of  the  property  proposed  to  be  mort- 
gaged. 

Note, — It  is  expected,  that  members  being  successful  bid- 
ders, will  present  their  papers  to  the  Solicitor'for  examination, 
within  twenty-four  hours  after  the  monthly  meeting. 

Officers. — A.  R.  Freeman,  President ;  T.  R,  Bloom,  Dan- 
iel F.  Clark,  E.  C.  Granniss  and  J.  M.  Boardman,  Directors; 
W.  S.  Williford,  Treasurer  and  Secretary  ;  Lanier  &  Ander- 
son, Solicitor. 

Constitution. 

Article  i. — Title  and  Object. — ^This  Association  shall  be 
entitled  the  Bibb  County  Loan  AssoeicUion,  and  shall  have 
for  its  object,  the  accumulation  of  a  fund,  by  the  monthly 
subscriptions  or  savings  of  the  members  thereof,  to  assist 
them  in  procuring  for  themselves,  such  real  estate  as  they  may 
deem  desirable. 

Article  it. — Mpnbers. — Section  1.  Any  persons  legally 
qualified  to  hold  property  may  become  members  of  this  A»> 
sociation. 

Section  2.  Each  stockholder,  for  each  share  of  stodt  by 
him  or  her  held,  shall  pay  the  sum  of  one  dollar  in  paY  fiiiid% 
on  subscribing,  and  the  same  amount  on  or  before  6  o^dod^ 
pb  m^  of  the  third  Thursday-  of  each  and  every  month  tiiev^ 
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after,  to  the  Treasurer,  or  such  other  person  or  persons  as 
shall,  from  time  to  time,  by  the  laws  and  regulations  of  the 
Association,  be  authorized  to  receive  the  same,  until  the  val- 
ue of  the  whol^  stock  shall  be  sufficient  to  divide  to  each 
share  of  stock  the  sum  of  two  hundred  dollars.  Seven  per 
cent  interest  shall  be  allowed  to  all  shareholders  who  make 
advance  payments  for  six  months  or  longer. 

Section  3.  When  each  stockholder,  for  each  and  every 
share  of  stock  by  him  or  her  held,  shall  have  received  the 
sum  of  two  hundred  dollars,  then  this  Association  shall  de- 
termine and  close ;  provided^  always,  that  any  stockholder 
having  obtained  an  advance,  in  the  manner  prescribed  un- 
der Article  viii.,  shall  be  debited  in  his  account  with  the  pre- 
mium paid  thereon. 

Section  4.  Should  any  stockholder  fail  to  meet  his  or  her 
dues,  as  often  as  the  same  shall  be  payable,  as  aforesaid,  he 
or  she  shall  forfeit  and  pay  the  additional  sum  of  ten  cents 
foi  every  such  failure,  and  for  each  dollar  thus  unpaid ;  the 
same  to  be  charged  with  the  monthly  dues. 

Section  5.  Should  any  stockholder  neglect  or  refuse  to  pay 
his  or  her  monthly  dues  or  fines,  for  more  than  three  months, 
the  shares  shall  be  forfeited  to  the  Association,  and  shall  be 
offered  for  sale  in  such  manner  as  the  Directors  may  deter- 
mine. ^ 

Section  6.  Should  any  stockholder,  not  having  received 
an  advance,  wish  to  withdraw  from  the  Association,  he  or 
she  shall  be  entitled  to  receive  from  the  Treasurer,  the 
amount  of  dues  actually  paid,  first  deducting  all  fines  and  ar- 
rearages, with  his  or  her  proportionate  part  of  any  losses  and 
expenses  sustained ;  provided,  however,  that  no  stockholder, 
wishing  to  withdraw,  gives  less  than  one  month's  notice  to 
the  Directors  of  such  intention. 

Transfer  of  stock  may  at  any  time  be  made  in  the  presence 
of  the  Treasurer,  attested  by  his  signature ;  but  no  such  trans- 
fer shall  be  valid  until  all  arrearages  or  fines  that  may  be  due 
upon  said  stock  shall  have  been  fully  discharged    Such 
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one  election  and  another,  the  Board  of  Directors  shall  have 
power  to  supply  the  vacancy. 

Article  iv. — President. — It  shall  be  the  duty  of  the  Presi- 
dent to  preside  at  all  meetings  of  the  Association,  and  of  the 
Board  of  Directors ;  to  preserve  order ;  to  sign  all  drafts  on 
the  Treasurer,  when  ordered  by  the  Board  of  Directors;  and 
to  perform  all  other  duties  usually  pertaining  to  his  office. 

He  shall  have  power,  with  the  concurrence  of  two  of  the 
Board  of  Directors,  to  call  a  special  meeting  of  the  Associa- 
tion whenever  he  may  deem  it  advisable. 

Article  v. — Treasurer. — It  shall  be  the  duty  of  the  Treas- 
urer to  receive  all  moneys  paid  into  the  Association  ;  and  to 
pay  all  orders  drawn  upon  him  by  authority  of  the  Board  of 
Directors,  when  signed  by  the  President  and  countersigned 
by  the  Secretary.  He  shall  receive  and  hold  in  trust,  for  the 
Association,  all  bonds,  mortgages,  polices  of  insurance,  and 
other  papers  in  connection  with  property  upon  which  money 
is  loaned,  first  giving  his  receipt  therefor  to  the  Secretary.  It 
shall  be  his  duty,  and  he  is  hereby  empowered  to  give  releas- 
es and  acquittance  for  all  sums  of  money  paid  to  the  Associ- 
ation upon  any  bond,  note,  mortgage,  or  other  security,  and 
if  necessary,  acknowledge  satisfaction  of  the  same  on  record. 
He  shall  keep  accurate  accounts  with  the  stockholders,  and 
of  all  monies  paid  into  the  Association.  His  books  shall  be 
subject  to  the  inspection  of  the  Board  of  Directors ;  and  he 
shall  be  prepared  at  all  times,  to  inform  the  members  of  the 
state  of  their  accounts,  and  at  the  annual  meeting  furnish  a 
detailed  statement  of  the  finances  of  the  Association.  He 
shall  give  satisfactory  bonds  for  the  faithful  performance  of 
his  duties ;  shall  receive  such  compensation  for  his  services 
as  the  Board  of  Directors  may  determine ;  and  at  the  expira- 
tion of  his  term  of  office,  deliver  over  to  his  successor  all  mo- 
nies, books  and  papers  in  his  possession  belonging  to  the  As- 
sociation. 

Article  vi. — Secretary. — It  shall  be  the  duty  of  the  Secre- 
tary to  keep  correct  minutes  of  the  proceedings  of  the  Associ- 
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tion,  and  of  the  Board  of  Directors,  and  record  the  same  in  a 
book,  or  in  books  provided  for  the  purpose.  He  shall  attest 
all  orders  drawn  on  the  Treasurer  for  the  payment  of  money, 
under  the  authority  of  the  Board  of  Directors ;  and  notify  the 
Directors  and  stockholders  of  their  monthly  and  annual  meet- 
ings, by  advertisement  in  one  or  more  newspapers,  at  the  ex- 
pense of  the  Association.  He  shall  have  charge  of  all  books 
and  papers  belonging  to  the  Association,  except  such  as  are 
entrusted  to  the  Treasurer,  and  deliver  up  the  same,  in  good 
condition,  to  his  successor  in  office.  The  oliice  of  Treasurer 
and  Secretary  may  be  filled  by  the  same  person. 

Article  vii. — Directors, — Section  1.  It  shall  be  the  duty 
of  one  or  more  of  the  Board  of  Directors  to  meet  statedly,  ou 
the  third  Thursday  evening  of  each  and  every  month,  (at  such 
place  as  the  Board  may  appoint,)  with  tlie  stockholders,  to 
dispose  of  the  funds  according  to  the  Constitution,  and  to  con- 
duct the  business  of  the  Association  generally. 

Section  2.  They  shall  hold,  on  the  Monday  after  the 
monthly  meeting,  a  special  meeting,  and  other  meetings  as 
often  as  may  be  necessary,  for  the  consideration  of  securities 
offered ;  and  sliall  be  empowered  to  appoint  a  Solicitor  for 
the  Association,  whose  business  it  shall  be  to  examine  all  ti- 
tles, and  draw  up  ull  ])apers  in  connection  with  said  securi- 
ties. And  in  no  case  sliall  an  order  be  drawn  on  the  Treas- 
urer fur  an  appropriation,  until  the  necessarj^  searches  in  the 
courts  of  record  shall  have  been  made,  and  the  Solicitor  certi- 
fies to  the  satisfactory'  character  of  the  security  offered 

The  charge  for  investigating  titles,  and  preparing  all  neces- 
sary mortgage  deeds  and  instruments  in  favor  of  the  society, 
shall  not  in  any  case  exceed  the  sum  of  $5,  unless  under  spe- 
cial circumstances,  when  the  fee  shall  be  determined  by  the 
Directors.  The  Solicitor's  charge  shall  be  paid  by  the  mem- 
bers on  whose  account  they  are  incurred,  or  deducted  out  of 
the  money  they  may  be  entitled  to  receive  for  any  share  or 
shares  in  advance,  in  the  mode  hereafter  prescribed. 

Section  3.  A  majority  of  the  Board  of  Directors  shall  con- 
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stitute  a  quorum.  They  shall  be  empowered  to  fill  all  vacan- 
cies that  may  occur  in  their  number,  and  to  adopt  any  regu- 
lations for  their  government  not  disagreeing  with  this  Consti- 
tution. 

Section  4,  They  shall  from  time  to  time  inspect  the  books 
and  accounts  kept  by  the  Treasurer,  and  shall  order  a  full 
statement  of  the  affairs  of  the  Association  to  be  annually  pre- 
pared by  that  officer,  at  least  seven  days  before  the  annual 
general  meeting  of  the  members,  at  which  meeting  such  state- 
ment shall  be  submitted,  after  having  been  first  audited  and 
signed  by  three  members  of  the  Association,  selected  by  the 
Board. 

Section  5.  Any  order  on  the  Treasurer  must  be  sanctioned 
by  a  majority  of  the  Board,  and  signed  by  the  President  and 
Secretary. 

Article  viil — Advances, — Section  1.  Each  stockholder, 
for  each  and  every  share  of  stock  he  or  she  may  hold  in  the 
Association,  shall  be  entitled  to  purchase  an  advance  of  stock 
of  two  hundred  dollars,  and  no  more ;  provided,  however, 
that  no  stockholder  shall  receive  an  advance  to  the  amount 
of  more  than  one  thousand  dollars  at  any  one  monthly  meet- 
ing, if  any  other  stockliolder  present,  not  having  received  an 
advance,  shall  bid  for  it  at  an  e([ual  [)remiuni. 

Section  2.  The  amount  pal  J  into  the  treasury  each  month, 
shall,  at  the  monthly  meeting  of  the  menj])crs,  be  sold  to  the 
highest  bidder  or  bidders  among  them ;  provided  the  same 
be  not  sold  under  par,  and  be  secured  by  real  estate  fully 
equal  in  value  to  the  net  sum  advanced.  Should  it  so  occur 
that  the  funds  of  the  Association  remain  unproductive  and 
uncalled  for,  for  the  space  of  one  month,  the  Directors  are  au- 
thorized to  loan  what  may  be  on  hand  to  others  than  stock- 
holders, if  it  be  safely  invested,  and  repaid  witliin  one  year. 
And  should  a  balance  remain  after  any  monthly  meeting  of 
the  Association,  the  Directors  shall  have  power  to  loan  the 
same  on  good  security,  to  be  repaid  within  ninety  days. 

SxcTioN  3.  Any  stockholder  taking  an  advance  shall  allow 
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to  be  deducted  the  premium  oflfered  by  him  or  her  for  the 
same ;  and  shall  secure  the  Association  for  such  advance,  by 
bond  and  mortgage,  and  policy  of  insurance,  on  any  buil- 
dings there  may  be  on  the  premises,  renewed  annually  at  his 
or  her  expense.  He  or  she  shall  further  pay  all  costs  that 
accrue  for  examining  titles,  drawing,  acknowledging,  record- 
ing, and  releasing  all  papers  in  connection  with  said  security. 

Section  4.  Foreachadvanceof  two  hundred  dollars  made 
to  a  stockholder,  one  share  of  stock  shall  be  assigned  as  col- 
lateral security.  In  case  of  failure  to  oflFer  sufficient  security 
for  an  advance,  within  one  month  from  the  date  of  purchase, 
the  month's  interest  shall  be  charged  to  said  purchaser,  to- 
gether with  all  costs  and  charges  for  the  examination  of  titles, 
and  his  or  her  right  to  such  purchase  cease. 

Section  5.  Any  stockholder'  taking  an  advance  shall  pay 
to  the  Treasurer,  in  addition  to  his  or  her  monthly  dues  for 
shares,  one  dollar  per  month  for  each  share  on  which  such 
advance  is  made,  or  at  the  rate  of  six  per  cent,  per  annum  on 
the  whole  amount,  including  the  premium. 

Section  6.  No  stockholder  shall  be  entitled  to  an  advance 
who  is  in  arrears  to  the  Association,  and  no  property  out  of 
tlie  limits  of  Bibb  County  taken  as  security  for  an  advance. 

Section  7.  Should  any  stockholder,  having  received  any 
portion  of  his  or  her  stock  in  advance,  neglect  or  refuse  to  pay 
any  or  all  of  his  dues  to  the  Association,  for  three  successive 
months,  then  the  Directors  may  compel  payment  of  principal 
and  interest  by  instituting  proceedings  on  the  bond  and  mort- 
gage, according  to  law. 

When  any  sale  shall  take  place  of  any  property  mortgaged 
to  the  Association,  the  Directors  shall  have  power  to  retain 
and  apply  so  much  of  the  purchase  money  as  would  be  re- 
quired to  redeem  the  property,  pursuant  to  the  provisions  con- 
tained in  the  ninth  article  of  this  Constitution,  together  with 
all  other  payments,  monies,  and  expenses  due  to  the  Associ- 
ation, and  shall  pay  the  surplus  thereof  to  the  mortgagor. 

Section  8.  In  the  event  of  the  death  of  a  stockholder  who 
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has  received  any  portion  of  his  or  her  stock  in  advance,  the 
heirs  or  It^al  representatives  of  the  deceased  shall  be  entitled 
to  continue  his  or  her  relation  to  the  Association,  the  proper 
change  of  name,  &c.,  being  first  made  in  the  security  papers ; 
or,  should  they  not  be  able  or  wiling  to  do  this,  then  the  Di- 
rectors shall  act  as  in  the  case  above  specified,  with  this  dif- 
ference— the  heirs  or  legal  representatives  of  the  deceased  be- 
ing entitled  to  receive  the  actual  amount  he  or  she  may  have 
paid  on  his  or  her  shares,  first  making  any  deduction  for 
fines,  arrearages,  or  proportion  of  losses  and  expenses  sus- 
tained, with  which  he  or  she  may  be  chargeable. 

Article  ix. — Sale,  Substitution^  or  Release  of  Mortga- 
ges.— Section  1.  Should  any  stockholder  who  has  executed 
a  mortgage  to  the  Association,  be  desirous  of  selling  the 
mortgaged  property,  subject  to  the  mortgage,  he  or  she  shall 
be  at  liberty  so  to  do,  with  the  consent  of  the  Directors,  upon 
first  duly  transferring  the  shares  secured  by  said  mortgage  to 
the  intended  purchaser ;  and  upon  such  transfer  being  com- 
pleted, and  all  arrears  due  to  the  Association  from  the  mort- 
gagor being  paid,  and  the  conveyance  to  the  purchaser  execu- 
ted, such  purchaser  shall  thenceforth  become  liable  to  pay  all 
the  monthly  dues  and  interest  paj'^able  in  respect  of  such 
shares ;  and  the  Directors  may  grant  to  the  original  mortga- 
gor, and  at  his  or  her  cost  and  charges,  a  release  from  all  fu- 
ture liability  in  respect  thereof. 

Section  2.  It  shall  be  lawful  for  any  stockholder,  having 

executed  a  mortgage  in  favor  of  the  Association,  to  substitute, 

at  his  or  her  own  expense,  and  subject  to  the  approval  of  the 

.  Directors,  any  other  real  estate,  as  security  to  the  Association, 

in  lieu  of  that  originally  mortgaged. 

Section  3.  Should  any  stockholder  desire  to  have  his  or 
her  property  discharged  from  mortgage  before  the  Association 
shall  have  regularly  terminated,  he  or  she  shall  be  allowed  so 
to  do,  by  paying  into  the  hands  of  the  Treasurer  such  a  sum 
of  money  as  shall,  at  the  rate  of  premium  the  funds  are  then 
selling,  produce  the  same  monthly  payment  of  interest  as 
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that  which  said  stockholder  bad  been  previously  paying  in 
his  or  her  advance ;  provided  such  sum  shall  in  no  case  be 
less  than  the  net  amount  aptually  received  by  him  or  her; 
and  provided  further,  that  no  release  shall  be  given  until  the 
money  paid  for  such  release  shall  have  been  sold,  and  the  se- 
curity oflered  for  the  same  be  approved  by  the  Directors,  and 
the  papers  connected  therewith  duly  executed ;  such  share- 
holder paying  all  costs  connected  with  the  redemption  of  the 
mortgaged  property. 

Article  x. — Fines. — In  addition  to  the  fines  mentioned  in 
the  fourth  section  of  the  first  article,  the  Treasurer  and  Secre- 
tary, for  neglecting  to^  attend  to  any  of  the  annual  or  special 
meetings,  or  the  meetings  of  the  Directors,  shall  be  fined  for 
each  and  every  such  neglect,  the  sum  of  jjl,  unless  he  gives 
satisfactory  excuse,  to  be  judged  by  the  Directors. 

Article  xl — Constitution. — This  Constitution  can  only 
be  altered  or  amended  at  an  annual  meeting,  and  by  a  majori- 
ty of  the  votes  represented  or  present ;  and  at  least  one 
month's  notice  of  the  proposed  alteration  must  be  publicly 
given. 

Article  xn. — Number  of  shares. — The  capital  stock  of  this 
Association  shall  be  1500  shares.  But  the  Directors  shall 
have  power  to  issue  a  new  series  of  stock  at  such  times  as 
they  may  deem  expedient ;  Provided,  the  series  shall  be  at 
least  six  months  apart,  and  not  less  than  800  shares  in  a  se- 
riea  Shareholders  in  any  new  series  shall  not  share  in  the 
profits  of  a  previous  series. 

Thus  it  will  be  seen  that  the  capital  of  this  institution  is^ 
not  limited  as  other  chartered  corporations  usually  are,  but 
the  interest  which  a  member  has  in  it  is  estimated  by  the 
term  ^^ stock,"  of  which  each  share  has  an  ultimate  value  of 
two  hundred  dollars.  The  payments  made  to  the  associa- 
tion are  levied  monthly.  When  a  person  proposes  to  become 
a  member  he  determines  how  many  dollars  he  will  paf 
monthly,  in  order  to  enjoy  its  benefits.    If  he  agrees  to  pay 
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one  dollar  per  month,  his  interest  in  it  is  one  share  of  stock, 
and  so  on — each  share  of  stock  for  which  an  individual  sub- 
scribes requiring  him  to  pay  one  dollar  each  month. 

When  a  member  has  subscribed  for  any  stock,  he  must 
continue  to  pay  one  dollar  monthly  for  each  share  until  his 
payments  and  bis  part  of  the  gains  of  the  association 
amounts  to  two  hundred  dollars  for  each  share,  which  sum 
is  then  paid  to  him  by  the  association. 

The  money  which  tl  e  members  pay  on  account  of  stock, 
either  by  monthly  or  advance  payments,  the  institution  loans. 
The  premium  on  loans,^3onstitute  the  gains  of  the  institution. 
The  time  required  for  stock  to  mature,  that  is  to  accumulate, 
until  each  share  is  worth  two  hundred  dollars,  when  the  as- 
sociation terminates,  is  supposed  to  range  from  eight  to  ten 
years. 

Now,  Richards  being  a  member  of  the  Bibb  County  Loan 
Association,  and  holder  of  ten  shares  therein,  bid  off  02,000 
at  one  of  the  regular  meetings  of  the  association,  at  fifty-one 
dollars  and  one-quarter  per  cent  premium.  This  premium 
being  deducted  he  received  in  cash  §975.  To  secure  the 
fulfillment  of  the  obligations  which  the  reception  of  this  ad- 
vance imposed  upon  him,  he  transferred  to  the  association 
ten  shares  of  his  stock,  and  executed  his  bond  and  mortgage 
in  accordance  with  the  constitution  and  by-laws.  The  con- 
ditions of  the  bond  and  mortgage  are,  that  if  he  shall  con- 
tinue to  pay  monthly  the  amount  which  he,  as  a  member 
of  the  association,  had  agreed,  when  he  became  a  member 
to  pay  as  installments  on  said  stock,  to  wit:  ten  dollars;  and 
^should  in  addition  thereto,  pay  ten  dollars  per  month  so  long 
as  the  association  should  exist,  as  interest  on  said  advance, 
then  the  bond  and  mortgage  should  be  of  no  effect. 

Is  this  contract  usurious  ? 

This  question  has  been  repeatedly  discussed  in  the  Courts 
of  England.  The  first  reported  case  upon  the  subject  is 
that  o{  Silver  et  al  vs.  BameSy  37  B.  C.  L,  Rep.  335.  The 
facts  of  the  case  were  these :  Under  the  society  by-laws,  SO 


608  SUPREME  COURT  OF  GEORGIA. 


Bibb  Coanty.  Loan  Association  vs.  Richarda. 


pounds  was  put  up  at  auction^  to  the  highest  bidder. 
Barnes,  the  defendant,  bid  fifteen  pounds,  seventeen  shill- 
ings and  six  pence ;  and  gave  his  note  with  security  for  the 
payment  of  the  80  &  on  demand  with  five  per  cent,  interest 
But  instead  of  paying  down  his  bid  of  15j£  17s  and  6d,  by 
die  rules  of  the  society,  it  was  to  be  paid  by  monthly  install- 
ments of  two  shillings  upon  every  ten  pounds  of  the  money 
advanced,  until  each  installments  should  amount  to  the 
said  premium  of  15X  17s  and  6d  called  in  the  by-laws  ^^The 
additional  subscription."  So  that  he  gave  at  the  rate  of  17 
per  cent,  per  annum  for  the  use  of  the  80£y  about  twenty 
months.  But  this  was  not  all  he  paid.  For  by  the  8th 
nile  or  by-law  of  the  society,  recited  in  the  case,  he  pays  oth- 
er two  shillings  per  mouth  on  every  ten  pounds  of  stock,  it 
being  the  monthly  installment  on  stock,  which,  if  reckoned 
as  so  much  paid  for  the  use  of  the  money  advanced,  as  coun- 
sel for  Richards  contends  in  this  case,  would  make  another 
twelve  per  cent,  which  added  to  the  seventeen  would  be  twen- 
ty nine  per  cent  per  annum,  or  double  what  Richards  pays. 

Yet,  this  was  held  to  be  no  usury;  and  this  decision  has  been 
repeatedly  approved  by  the  British  Courts.  Vice  Chancellor 
Parker,  in  Burbidge  va.  Cotton^  said  "he  was  not  aware  that 
the  authority  of  this  case  had  ever  been  doubted,"  and  it  was 
approved  by  Parke  B,  in  Cut  bill  ve.  Kingdom^  8  E,  L.  4r  B* 
Bep,  62. 

There  are  connected  with  this  question,  many  interesting 
principles,  such  as  whether  a  sale  can  be  construed  to  be  a 
loan,  and  whether  the  dealings  with  the  funds  of  the  partner- 
ships are  not  exempt  firom  the  operation  of  the  usury  laws,  un- 
less in  both  of  these  cases  they  are  a  mere  contrivance  to  evade 
these  laws,  2  fFm.  BL  859;  14,£.  C.L.  fi.80;  3i6. 109;  3 
ar.  jff.538;  4  East.  55;  7  Wend.  569;  3  Camstock,  344;  4tA. 
672;  4  Denio  264;  C/dttyon  Con.  704;  2  Brown  891  ;  Cott 
on  Part.  33-37;  Cowper  793;  4  T.  B.  358;  4  Eng.  Ch.  Btp. 
64;  7  Eng.  C.  L.  B^  314:  8  Eng.  L.  and  Eg.  57;  31  Eng. 
Oh.  87. 
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I  have  examined  carefully,  the  only  case,  either  in  Eng- 
land or  in  the  United  States,  relied  on  by  coiinse  for  Mr. 
Richards,  namely,  The  Mechanic's  and  fVorking  tnen^s  Mu- 
tual Savings  Bank  and  Building  •Association,  vs.  John  Wil- 
cox and  others  decided  by  the  Supreme  Court  of  Connecticut, 
October,  1855,  and  reported  in  Mr.  Franklin's  book,  already 
referred  to  at  page  90.  It  does  not  militate  at  all  against  this 
case  in  any  particular.  The  Court  conceded  that  it  was  ap- 
parent that  the  Legislature  intended  to  authorize  an  associa- 
tion, formed  under  the  statute,  to  receive  a  compensation  in 
addition  to  the  legal  rate  of  interest,  for  a  loan  of  money  made 
to  one  of  their  members;  that  is,  a  bonus  in  addition  to  the 
legal  rate  of  interest.  Nor  would  the  Court,  on  that  account, 
have  set  aside  the  transaction.  The  Court  put  its  judgment 
upon  the  ground,  that  the  terms  imposed  on  the  borrower 
were  not  authorized  by  the  charter,  and  the  departure  con- 
sisted in  this:  That  the  charter  which  authorized  a  bonus  on 
a  loan,  required  that  all  the  bonus  should  be  taken  at  once, 
so  that  the  party  who  borrowed  might  then  know  what  he 
was  paying.  That  while  he  borrowed  a  thousand  and  had 
to  pay  a  bonus  of  20  per  cent,  or  in  other  words,  to  return  two 
hundred,  he  would  know  that  he  got  but  eight  hundred  dol- 
lars, whereas,  in  the  case  before  the  Court,  the  association 
had  made  the  bonus  payable  in  three-fourth  per  cent,  monthly 
installments,  which  the  law  did  not  authorize. 

Thus  it  will  be  perceived,  that  the  Bibb  County  Loan  Asso- 
ciation, did,  as  a  matter  of  policy,  just  what  the  Connecticut 
Court  say  ought  to  be  done.  Mr.  Richards  paid  the  whole 
amount  of  the  bonus  at  one  time.  This  was  one  of  the  con- 
ditions upon  which  he  took  the  loan,  if  he  had  it  at  all. 
Thus  he  could  see  the  character  of  the  transaction  and  judge 
of  his  ability  to  borrow  money  upon  such  terms.  The  mo- 
ney that  he  might  borrow,  would  be  worth  lawful  interest,  it 
might  be  supposed,  to  him  or  any  one  else,  and  he  could  de- 
termine for  himself  whether  he  could  so  invest  it  as  to  afibrd 
to  pay  a  bonus  for  it,  and  how  much.    The  policy  of  these 
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associations^  no  doubt,  is  to  allow  the  lender  to  charge  the 
borrower  something  for  the  accammodatioriy  while  he  is  only 
considered  as  paying  legal  interest  for  the  use  of  the  mo- 
ney. 

I  am  not  prepared  to  justify  even  this  policy.  I  believe^ 
myself,  that  the  whole  subject  demands  that  legislative  en- 
quiry which  it  has  not  hitherto  received ;  in  order  that,  if 
there  be  no  corrective  for  past  inadvertences,  the  system  may 
be  so  supervised  as  to  prevent  peril  and  mischief  for  the  fu- 
ture. 

Perhaps  the  best  ai^ument  in  support  of  this  transaction, 
is  the  risk  and  uncertainty  attending  the  result  Stock  is  put 
up  at  auction,  the  terms  of  sale  are  distinctly  understood  and 
a  sale  and  purchase  is  made,  taking  into  view  all  the  contin- 
gencies attendant  on  the  society,  whether  of  prosperity  or  ad- 
versity, during  the  few  or  many  years  of  its  existence.  The 
stock  may  be  worth  a  premium,  or  it  may  be  a  dead  loss  at 
the  end  of  the  operation.  This,  each  must  decide  for  him- 
selC  If  he  concludes  to  take  half  now  for  them,  that  is,  one 
hundred  dollars  for  stock  now,  nominally  worth  two  hundred 
dollars  six.  eight  or  ten  years  hence,  who  has  any  right  to  say 
he  judges  foolishly  ?  So  m  the  part  of  the  association,  they  run 
the  hazard  of  losing  all  The  debts  of  the  concern  may  ab- 
sorb all  their  funds,  including  Richards'  bond  and  mortgi^, 
so  that  installments  paid  in,  out  of  their  private  funds,  and 
paid  to  Richards  for  his  worthless  stock,  in  advance,  and  the 
six  per  cent  additional  installment,  is  a  total  loss,  not  only  to 
tlie  body  corporate,  but  to  each  individual  member. 

It  will  be  seen  by  the  constitution  and  by-laws,  there  are 
various  and  uncertain  soutces  of  revenue  and  profit  as  well 
as  causes  of  loss.  It  may  so  happen,  and  that  from  the  pto- 
Tisions  of  the  by-laws,  that  in  one  year  afbr  Richaids  gels  his 
advance,  the  assodation  is  enabled  to  pay  each  stockholder 
fSOO  in  full  and  dosa  In  that  event  Richards'  advaaee 
wvHrid  be  Httle  less  than  agiatnity,  afiar  dedueting  one  or  two 
annual  inc/tallments  of  six  fw  cent^  the  balance  he  pafs  boi 
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a  cent  for ;  say  he  purchases  an  advance  of  one  share^  at  a 
premium  of  one  hundred  dollars,  he  receives  one  hundred, 
and  has  paid  two  installments  of  twelve  dollars,  making 
twenty-four  dollars,  which  deducted  from  one  hundred 
leaves  seventy-six  dollars,  for  which  he  has  never  paid  a  dol- 
lar; and  such  is  the  result,  if  for  any  cause,  the  association 
comes  to  an  end — for  it  will  be  remembered  that  he  is  bound 
to  pay  nothing  but  installments,  and  these  only  so  long  as 
the  association  exists.  Who  can  say,  therefore,  that  such  in- 
stallments will  amount  to  more  than  the  advance  he  received 
with  lawful  interest  The  time  and  amount  of  his  ultimate 
payments,  depend  upon  so  many  contingencies,  that  it  is  ut* 
terly  impossible  for  any  arithmetical  skill,  indeed  anything 
short  of  absolute  perscience,  to  foretell  the  result 

But  I  forbear  to  press  this  examination,  but  recur  to  the 
two  questions  originally  propounded,  and  that  is,  first,  did 
the  charter  authorize  the  contract  from  which  Richards  seeks 
to  be  relieved  ?  And  secondly,  is  the  act  of  incorporation  it- 
self constitutional  and  valid  ? 

It  is  unnecessary  to  discuss  the  first  point  It  is  not  dis* 
puted,  but  that  the  advance  was  made,  and  the  bond  and 
mortgage  taken  in  strict  accordance  with  the  constitution  and 
by-laws  of  the  association.  These  sanction  the  transac- 
tion ;  and  their  terms  have  been  rigidly  pursued.  For  failure 
to  do  this,  as  we  have  seen,  was  the  Connecticut  case  decid- 
ed against  the  association.  No  one  will  deny  but  that  it 
was  competent  for  the  Legislature  to  grant  to  this  or  any 
other  corporation,  the  privilege  of  advancing  money  to  its 
own  members,  at  usurious  interest  Has  the  general  assembly 
done  this  ? 

This  association  had  already  been  incorporated  by  the  In- 
ferior Court  of  Bibb  county,  under  the  act  of  1843,  and  the 
act  of  1845,  amendatory  thereof,  Cobb  542  543.  But  not  sat- 
isfied with  this,  they  obtained  from  the  last  Legislature  a 
confirmatory  act,  which  is  as  follows :  <*That  Azel  R.  Free- 
man, and  others,  naming  them,  their  successors  and'  assigns^ 


618  SUPREME  COURT  OF  GEORGIA. 

Bibb  County  Loan  Associatioa  vs.  Richards. 


be  and  they  are  hereby  made  and  created,  a  body  politic  and 
corporate,  for  the  purposes  of  their  association ;  and  under, 
and  according  to  the  constitution  and  by-laws,  heretofore 
adopted  by  them,  to  be  known  &c."  And  by  the  fourth  sec- 
tion, it  is  further  enacted  :  ^That  all  ttie  transactions  of  the 
said  BibbCounty  Loan  Association,  had  by  and  with  the  mem- 
bers thereof,  whilst  acting  under  and  by  virtue  oi  the  author- 
ity of  the  Inferior  Court  of  said  county,  incorporating  the 
same  according  to  said  constitution  and  by-laws,  be  and  they 
are  hereby  declared  and  made  valid,  and  binding  in  law." 
Pamphlet  •Acta  432.  The  ground  taken  by  counsel  for  Rich- 
ards is,  that  in  as  much  as  the  constitution  and  by-laws  of 
the  association  are  not  embodied  in  the  aet,  but  adopted  by 
reference  merely,  that  they  were  not  read  three  times,  and  on 
three  separate  days,  in  each  branch  of  the  General  Assembly, 
before  the  act  was  passed,  as  required  by  the  17th  section  of 
the  first  article  of  the  constitution,  and  that  consequently  the 
act  is  void.  I  remark,  the  act  itself  was  read  as  required  by 
the  constitution.  At  any  rate,  nothing  is  alleged  to  the  con- 
trary. It  does  not  appear,  but  that  the  constitution  and  by- 
laws of  the  association,  were  also  read  simultaneously  with 
the  statute  on  each  separate  day,  and  in  each  separate  branch 
of  the  Legislature.  The  fair  presumption  in  favor  of  a  co- 
ordinate department  of  the  government  is,  that  they  were. 
Certainly  the  Legislature  acted  intelligently  in  the  matter,  and 
perfectly  understood  what  they  were  doing. 

Be  X\^oX  as  it  may,  the  Legislature  knowingly  or  othennnse, 
did  incorporate  this  association,  as  they  have  done  some  six- 
teen others  in  the  State  within  the  last  few  years,  by  their 
constitution  and  by-laws.  Could  they  do  this  ?  While  I 
may  question  the  wisdom  and  prudence  of  this  species  of  Leg- 
islation, I  do  not  for  a  moment  doubt  its  validity  ;  should 
the  Court  hold  otherwise,  no  one  can  foresee  the  consequen- 
ces that  would  follow.  It  is  a  leap  in  the  dark,  which  I  for 
one,  am  unwiUing  to  take  ;  set  aside  this  charter  upon  this 
ground,  and  hundreds  of  acts  coming  down  from  1777,  to  the 
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praseot  time^  and  uoder  which  the  most  important  rights 
have  spnmg  up,  would  ba^e  to  be  declared  void  There  has 
not,  I  venture  to  say,  been  a  session  of  the  Legislature  when 
similar  statutes  have  not  been  passed.  Not  only  acts  and  by- 
laws of  commissioners,  and  other  associations  of  men  in  the 
various  counties,  clerks  and  sherifis  and  other  officers,  but 
also  defunct  and  expired  laws,  the  laws  of  England,  Y^pid 
deeds  and  o&er  contracts  deeds,  destroyed  &e»,  have  been 
renewed,  sanctioned,  adopted  and  declared  valid  and  binding, 
without  incorporating  such  acts,  laws,  by-laws,  contracts 
and  deeds  in  the  statute.  It  is  enough,  so  far  as  the  law  is  con- 
cerned, that  it  can  be  made  certain."  Id  cerium  tat  quod 
ceriwn  reddi  potesif  is  a  maxim  alike  applicable  to  statutes 
as  to  judgments ;  deeds  and  other  acts  of  men,  as  well  as 
contracts  and  wills,  often  require  parol  evidence  to  execute 
them.  An  act  grants  a  right  of  ferry  to  a  corporation  and 
natural  person.  There  are  two  or  more  of  the  same  name  in 
the  same  place,  claiming  the  franchise,  aliunde  proof  alone 
can  solve  the  difficulty. 

Suppose  the  Legislature  were  to  adopt  the  Bible  as  a  part 
of  the  law  of  the  land  Would  the  act  be  void,  unless  the 
whole  of  the  Old  and  New  Testament  were  embodied  in  the 
statute  ?  Suppose  it  were  to  declare  that  the  levitical  degrees 
as  set  forth  in  the  Old  Testament  should  fix  the  relationship, 
within  which  marriage  might  or  might  not  be  contracted. 
Or  suppose  it  were  to  say,  that  Mr.  G^eenleaf 's  Treatise  on 
Evidence  should  be  the  guide  of  the  Courts  in  settling  the 
rules  of  the  testimony.  It  is  needless  to  multiply  illustra- 
tions. The  position  is  untenable  and  impracticable,  our  Leg- 
islature has  by  one  sweeping  act,  declared  the  whole  of  the 
ordinances  of  one  of  our  cities  valid  and  of  binding  force* 
These  ordinances  fill  a  volume  of  some  five  hundred  pages, 
and  yet  it  is  probable  that  not  one  of  them  was  read,  certainly 
not  one  of  them  is  inserted  in  the  amendatory  act  In  glanc- 
ing over  the  pamphlet  of  the  last  session,  for  different  objects, 
my  eye  rested  on  an  act,  directing  the  Ordinary  of  Talbot 
VOL.  XXI  39. 
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county,  to  pay  Wm.  L.  Owen,  two  acconnts  finr  teadung  poor 
duUien,  wMek  toereJUed  in  tie  OnUnar^s  office,  of  ToUot 

Set  asidethis  charter  and  you  eTiscerate  the  Digests'  and 
Slatate  books  of  the  State.  Nay,  more  !  you  annni  unqnes* 
tionably,  the  adopting  act  of  17M,  and  wiA  it  go  the  common 
and  statnte  law  of  England,  heretofore  of  force  in  this  Slate. 
And  aftor  all,  these  charters  are  private  affiiirs,  binding  alone 
between  the  members,  and  not  affecting  the  community  at 
luge,  but  in  a  single  instance,  and  that  is,  when  the  funds  of 
the  association  remain  unproductive  and  uncalled  for,  for  die 
space  of  one  month, the  directors  are  authorized  to  loan  what 
may  be  on  hand  to  others  than  stockholde'rs,  if  it  be  safely  in- 
vested and  repaid  in  one  year.  At  any  rate,  does  it  lie  in  the 
mouth  of  Mr.  Richards'  who  as  a  member  of  this  association 
asked  the  Legislature  to  sanction  their  constitution  and 
by-laws,  to  repudiate  the  act,  after  having  receivedits  benefits, 
under  the  pretence  that  his  contract  with  his  fellows  was  not 
read  three  times  in  each  House,  for  the  edification  of  the 
members.  Of  course  the  principles  of  this  case  apply  equally 
to  the  Macon  building  and  Loan  Association  incorporated 
7th  February  1854,  see  pamphlets  378-'9. 

Bennino,  J.  concurring. 

Were  the  charters  of  these  two  associations  valid? 

If  they  were,  a  new  trial  ought,  as  a  matter  of  course,  to  be 
granted  ;  for,  in  what  the  associations  have  done,  they  have 
only  followed  their  charters. 

The  charters  were  valid  if  the  acts  of  the  L^islature  re- 
ferring to  them  were  valid.  One  of  these  acts  was  as  follows: 
**  That  the  members  of  the  Macon  Building  and  Loan  Asso- 
ciation, of  the  city  of  Macon,  their  successors  and  assigns,  be 
and  they  are  hereby,  made  and  created,  a  body  politic  and 
corporate,  for  the  purpose  of  their  association,  and  under  the 
constitution  and  by-laws  heretofore  adopted  by  them,  with 


MACON,  JANUARY  TERM,  1857.  615 

Bibb  Goumy  Lou  AMoeiatioii,  Tt.  RiolMtrds. 

power  te  aoe  and  be  sued,  and  lo  make  and  adopt  all  sooh 
rales  and  regulationa,  and  amendments  of  their  said  consti* 
tution  and  by-laws  as  tb«y  may  deem  advisable,  with  power 
to  leeeiYe  and  hold  and  dispose  of  any  and  all  pix>p- 
eity,  conveyed  or  mortgaged  as  security  for  any  loan  or  debt; 
and  no  member  of  said  association  shall  trans£sr  any  portion 
of  his  or  her  shaiesor  mterest  therein  without  consent  of  the 
directors,  unless  all  debts  and  loans  due  from  him  or  her 
shall  be  paid    ^ets  18M,  379. 

The  other  (tf  the  two  acts  was  the  same  as  this,  muiaiU 
muiandis.    Jicia  of  1856, 432. 

Were  these  two  acts  valid  ?  It  was  said  that  they  were 
not,  and  for  two  reasons. 

Ist  That  the  constitutions  to  which  they  refer  had  not 
been  read  three  times  along  with  them  in  the  Legislature. 

Sd.  That  they  had  to  depend  for  their  application  to  their 
subjects,  on  parol  evidenca 

But  those  constitutions  do  not  make  any  part  of  the  acta 
The  acts  are  entire  without  the  constitutiona  One  writing 
may  refer  to  another,  without  making  that  other  a  part  of  it- 
sell  A  writing  may  refer  yo  an  object  other  than  another 
writing,  as  a  man,  or  a  lot  of  land.  In  such  a  case  it  is  im- 
possible  that  the  objects  can  become  a  part  of  the  writing. 
If  the  object  referred  to  be  a  writing,  there  does  not  exist 
this,  impossibility,  it  is  true ;  but  then,  neither  does  there, 
exist  any  necessity  that  the  writing  "referred  to  should  be- 
come a  part  of  the  writing  that  refers  to  it 

Again,  if  we  say  that  an  act  of  the  Legislature  referring 
to  another  act,  or  other  thing  in  writing  is  void,  provided  the 
thing  referred  to  be  not  read  three  several  times  with  the  act, 
we  shall  have  to  say  that  many  acts,  and  some  of  them  very 
important  ones,  are  void. 

Take  the  adopting  act  of  1784.  That  act  adopts  a  great 
number  of  statutes,  British  and  Colonial,  to  say  nothing  of 
the  whole  body  of  the  ^  common  law ;''  and  does  so  merely 
by  referring  to  them,  and  that  in  a  way  painfully  general. 
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Moi  otte  of  t\\e  ada|>ted  acts  wasread  three  times  ta  the  Leg- 
ililstttfe  at  the  time  when  the- aitoptingaiet  wM:Ofi  its  passags. 
The  constitution  of  1777>  equally  vnA  the  piesent  oonaiitt^ 
11011^  required  ^  all  laws  and  ordiMUices'Mo  ^be  read  three 
iiiM&^'     W4Mei^9  Bigi  9. 

It  IS  not  one  tione  in  maaiy  that,  in  an  amenda^'  act,  ihe 
sdaended  ast  is  reohed  verbatim,  and  therefore  not  one  tkne 
tft  many,  that  the  amended  act  is  read  three  times. 

There  are  many  acts  referring,  in  a  general  way,  to  the 
charters,  and  the  oidinanoes  of  aranidpal  corporations ;  there 
are  acts  referring,  in  a  general  way,  to  deeds^  grants,  assign* 
in^its,  registrations.  It  is  useless  to  go  further  in  this  direc- 
tion. The  consequence  of  holding  theae  two  acts  Toid  be^^ 
eimse  the  constittttions  to-  which  they  refer,  were  not  read 
three  times  in  the  Legislature,  would  be  serioua 

Parol  evidence  is  admissible,  in  otder  to  apply  a  statute  to 
its  subject,  in  the  same  way  iu  which  it  is  admissible  to  ap» 
ply  any  other  writing  to  its  subject  This  is  a  doctrine  of  ne* 
oessity.  Suppose  a  statute  be  passed  in  favor  of  John  Smith, 
soldien  Is  not  evidence  of  any  sort  admissible  on  the  qnes* 
tton,  whether  the  claimant  under  the  act  is  the  right  John 
Smith? 

J  think  the  two  acts  were  constitutional 

McDonald,  J.  dissenting. 

Alexander  Richards,  on  the  90th  day  ot  June,  1854,  execu- 
tad  a  mortgage  to  William  S.  Williford,  Treasurer  of  the  Bibb 
Ooimty  Loan  Association,  on  certain  real  estate  in  the  dty  of 
>iaooa;  The  mortgage  recites  that  the  said  Ridiards  had, 
aeeordiii^  to  the  constitution-  and  byJaws  of  said  assoeiafioB, 
procured  an  advance  and  borrowed  &om  said  associaiioo  dM 
Jost  and  full  sum  of  two  thousand  dolhus. 

On  die  day  of  the  dale  of  the  mosfgage,  Alexander  lUeb- 
«Ms  assigned  to  the  mortgagee  im  shares  df  the  capiiai  stock 
of  said  asseoiation  as  coll«teral  seeuffityy  to  pay  tfie  soMmoii^ 
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gjKgBj  and  enemed  a  bmud  on  the  sanve  day,  to  the  said 
■Ditgagee,  ia  the  penalty  of  two  tfaonsand  dollars,  to  be  iroid 
oa  the  paymant  by  said  Richaf <h  to  said  as80o)aitio&,  so  long 
as  Jt'shotdd  continiie  to  exist,  the  aam  of  ten  dollars  monlhiy) 
on  Its  i^fular  day  of  meeting,  being  instalmentB  due  on  said 
atoek^  on  which  an  adronce  was  to  be  procnrad,  and  tea  doU 
km  monthly,  as  afowsaid^  on  the  same  day,  as  intmeat'Oneaid 
adTaooe;  The  condition  of  the  mortgage  is,  that  if  the 
■aortgageor,  his  heirs,  exeontois,  administiatoiis  or  assigns  shall 
pay  to  the  Treaanrer  of  theasaoeiatien,  his  snccesaois  in  oflee^ 
and  assigns,  the  sum  of  ten  dollars  monthly,  on  the  regular 
day  of  the  meeting  of  said  aasoeiation,  being  iastalmenta  ea 
ten  skaies  of  stock  in  said  association,  on  which  he  has  pre- 
cncad  an  advance  as  aforesaid,  from  said  aasoeiation,  so  long 
as  said  association  shall  continue  to  exist;  and  the  fiirther 
sum  of  ten  dollars,  monthly  as  aforesaid,  on  the  same  day,  as 
inleiest  on  said  advance,  according  to  the  tenor  and  true  in- 
tent and  meaning  of  his  bond,  bearing  even  date  with  the 
said  mortgage,  and  ia  accordance  with  the  constitution  and 
by-laws  of  said  association.  A  petition  had  been  filed  to 
foreelose  the  mortgage,  to  which  the  defendant  filed  twp 
pleas :  ist.  That  the  mortgage  and  the  bond  it  was  given  to 
secure  were  founded  on  an  usurious  consideration.  8d, 
That  the  plaintifi*  was  not  a  corporation.  On  these  pleas  the 
case  came  on  to  be  heard,  at  November  Term,  1566.  The 
cause  was  submitted  to  the  presiding  Judge  for  his  decision, 
witliani  dM  aid  of  a  jury,  upon  a  statement  of  fttou  agreed 
upon  by  the  parties.  After  reading  the  petition,  rule  nisi, 
mortgaga,  bond  and  transfer,  (he  plaintiff  gave  in  evidence,  a 
printed  copy  of  the  constitution  and  by-laws  of  the  assoeia- 
lioii,  Mwmn  lo  be  sach  by  William  S.  Wiliifbrd,  Treasurer  of 
the  asaoeiatioa;  aad  it  was  agreed  tha«  the  said  copy  was  a 
copy  of  the  original  oonstitution'  and  by-laws  of  said  associa- 
tion, and  that  it  was  organized  as  therein  set  forth,  prior  to 
their  apphcalian  to  the  inferior  Ooart  for  a  charter  under  the 
general  Act  of  the  Le^riatare,  auUioriaing  auoh  preeeedUngS) 
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Ike  oMTtificaies  of  theTieawrer  shomng  Ifeie8«?eml  adraaoes 
leceived  by  the  defeodftot  fnmi  both  sodeiieSf  aod  also  itt  la 
tlia  aTenge  rale  of  premium  bid  fcHr  advaneea  in  boih  aocia- 
tiee  from  tiieir  date  to  the  80th  NoTember,  1856;  also  the 
reooid  showing  the  petition  to,  and  the  order  of  die  Inferior 
Comrt  granting  the  charter*  The  conaCitotion  and  by*law8  of 
the  a980ciati<m  were  printed  by  ita  ordei^  and  a  copy  was 
famished  to  each  of  ils  members^  and  to  the  ddimdant 
among  them,  and  a  copy  was  furnished  to  the  dufendant 
before  he  signed  the  constitution  and  by*laws.  There  were 
three  certificates  of  the  Treasurer  before  the  Court  The  first 
diows  that  the  ayerage  premium  paid  by  members  of  the 
Macon  Building  and  Loan  Association  fi>r  advances  made  to 
them  from  its  commenceaoent  to  the  3rd  NovembMr,  1856, 
was  46  3-16  per  cent,  and  by  members  of  the  Bibb  Coanty 
Loan  Association  from  its  commencement  to  aoth  November, 
1656^  an  average  of  a  fraction  over  lorty-eight  and  three* 
eights  per  cent 

.  The  second  certificate  shows,  that  ou  the  15th  of  June^ 
1854,  Alexander  Richards  had  subscribed  in  the  Bibb  Conn* 
ty  Loan  Association,  under  the  constitution,  for  fiirty  shares 
oi  the  stockj^  that  on  the  fifteenth  of  June,  he  took  an  advance 
of#d,000  at  51  1«4  per  centpremium,  that  01,025  were  re- 
tained as  premium  and  #975  paid  him  in  cash ;  and  by  the 
18th  of  January,  1855,  he  had  received  08,000  of  advances^ 
on  which  the  cash  paid  to  him  was  #3,528,  and  cash  retained 
as  premium  was  #4,471  50,  and  that  he  had  paid  by  the  18th 
of  October,  of  the  the  same  year,  #1,159  instalments  and  in* 
terest  The  Infeiior  Court  of  Bibb  County  passed  the  older 
of  incOTporation  on  the  lOth  day  of  June,  1864^  It  is  not  sla^ 
ted  in  the  rec<»d  how  long  previously  theieto  the  aasoetatioa 
bad  been  ^ganized.  On  hearing  the  argaaaentein tfiia ^eaae, 
theCowrt  passed  an  order^  that  eadh  and.aU  of  the  defond* 
antte  pleas  be  sustained. 

The leoord sets  out  mere  fiiUy  the decisienof  die passt^^ 
di|]^Jiidge»  and  shows  that  he  decided  d      • 
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I8t  That  tfie  Bibb  County  Loan  Association  is  not  a 
partaendiip* 

ScL  That  neither  the  act  of  incorporation  granted  by  the 
Inftnrier  Court  of  Bibb  Countf  ,  nor  that  granted  by  tiie  Legis- 
latUB  of  Georgia,  authorized  said  association  to  advance 
or  loan  money  to  its  members  under,  and  according  to  the 
constitution  and  by-laws  of  said  association,  because,  in  the 
judgineiit  of  the  Court,  they  constituted  no  part  of  either  of 
saddads. 

dd  That  the  advance  to  defendimt  to  secure  which  his 
bond  and  mortgage  were  given,  was  a  loan  of  money  by  said 
association  to  said  defendant  at  an  usurious  rate  of  interest, 
ta*wit :  at  a  rate  of  seven  per  centum  per  annum,  in  violation 
of  the  statute  against  usury.  The  judgment  of  the  Court  was 
that  the  plaintiff  recover  of  the  defendant,  the  amount  only 
actually  advanced  to*  him,  to-wit :  nine  hundred  and  seventy- 
five  dollara,  less  the  amount  the  defendant  had  actually  paid 
plaintiff  as  installments,  and  interest  under  and  by  virtue  of 
the  bond  aad  mortgage.  There  is  but  one  sweeping  exception 
to  the  "rulings''  of  the  Court.  The  majority  of  the  Court  are 
of  opinion  that  the  decision  of  the  Court  below  was  wrong, 
and  reverse  it  I  am  of  opinion  that  it  was  right,  in  the  main 
point  especially,  and  that  the  judgment  he  rendered  in  the 
caise  was  in  accordance  with  the  law.  I  shall  proceed  to  as- 
sign my  reasons. 

According  to  die  view  which  I  take  of  this  case,  it  is  not 
material  whether  the  Bibb  County  Loan  Association  be  a 
partnership  or  not  In  either  case  the  presiding  Judge  had 
a  fight  to  dmw  his  own  inference  as  to  the  intention  of  the 
parties  in  organising  it,  and  contracting  as  they  did.  I  will 
remark,  however,  that  if  it  be  a  corporation,  and  it  had  au- 
thoiity  to  make  such  contracts,  under  the  charter,  there  being 
no  lack  of  c<)nstiluitionnl  power  in  the  Legislature  to  grant 
such  a  charter,  with  the  powers  which  the  association  exer- 
cised in  this  case,  the  contract  is  lawful  and  ought  to  be  en- 
forced   If  the  contract  be  authorised  by  the  charter  and  the 
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cbacter  be  eonstitutioDal,  wd  ka  pmviiiooB  «Mie.ui  ocmiict 
with  the  statute  against  usury,  even  if  the  latter  statute  ffOs- 
hibited  it,  the  conHaet  is  lairftil,  fat,  aa  to  thn  iastitutfan, 
the  law agaist  nsurf  in  that case^  wsauld berefMaML  Butif 
the  association  be  a  partaanhip  and  not  a  oaipataltoD,iiha 
contract  is  asunoua»  A  pac^enbip  has  no  auore  sight  or  an*- 
tboritjr  to  violate  the  statute  against  usury  than. an  t»fiMriJii> 
al,  and  whatever  wonjd  aiaount  lo  usury  in  the  o^ttiMt  of 
an  individual,  would  be  usury  in  a  contract  made  by  a  pait- 
nacsbip^  Our  statute  against  usury  dedaaes  that  no  peison 
or  persons  whatsoever,  shall  take  dinactly  or  ioNhrocdy,  for 
loan  of  any  monies,  wares^  merohaiiittte  or  oommodiliea 
whatsoever,  above  the  value  of  eight  poeads  fer  the  (forbear- 
ance of  100  pounds  for  a  year,  and  so  aAcr  thai  rale  fn  a 
gEsater  or  lea^w  sum,  or  for  a  longer  or  diorter  time ;  and 
that  all  bonds,  contmcts  and  aasuranosa  whataoever,  mada 
for  the  payment  of  any  piancipal  or  moMy  to  be  Jeat,  eovia> 
named  tp  be  perfonned  upon,  whereupon  or  wheraby  there 
shall  he  reserved  ortaken  above  die  rale  of  eight  foanda  in 
the  hundiied,  shall  be  utterly  void.    Frmce  dM. 

In  order  to  rend^  a  contract  usurmis  three  thiaga  wmi 
cwcor: 

ist.  There  must  be  a  loan  either  ea9re89  or  impUed. 

jid.  There  mast  be  an  understanding  that  Uie  money  leal 
shall  be  returned  at  all  eventa    Con^^  on  Umupf^  .156. 

3d.  There  must  be  an  underalptpduig,  not  only  ithat  ti|e 
nnoney  lent  ohall  be  returned,  but  that  for  suc|h  loan  a  gwaiir 
ii^teiest  than  seven  per  cent,  aball  be  pwd. 

It  is  insialed  by  the  pUintiff  in  ionof  t^  there  mi9<noJoaiiflo 
I^cbards,  bjQtan  advance  upon  hia#«o<dc«i94>iiiobaw4af  ^foa* 
tion  of  lusialasestitt  the  partnerehip.  Tt^#t|^,^ibaaaiaej»* 
tioj;^ is^evidencepfitsi  purpose  ^ndiiM9|assi  jft4itt^9fbbOaMh 
ty  J^miTi.  AasocijKtiQa  If  a  uu^^^iit^^.yfi^ 
pcMPtia^  of  hi9  94ock  jin  a4F»n^  ntgM  V  i«ft)seT4P  i^r  Mf 
or  ,iai  of  hi^  du^  to  ,^9.  asjm9<»tW^  fm  |lm9  4HmMriM 

nK^th/By^hediMptors  fsqr  ^m^jmmx^toim'Mp^ 
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intereBf,  by  instituting  proceedings  on  the  bond  and  moit- 
gHge,  aeeording  te  law.    §  7,  ^t.  6  Constitution. 

TkemoTtgege  feekes  that  Richafd8<had  procured  an  ad- 
Tanee  and  iarr&wed  from  Ae  aseociatian  two  thousand  doU 
tens.  The  terms  ^advanced^  and  ^bonowed''  are  used  as 
conTsrtible  tanns.  The  stock  is  transferred  as  collateral  secu- 
rity to  pay  his  bond  and  mortgage.  The  penalty  of  the  bond 
is  two  tiiousand  dollars.  In  some  sections  of  the  constitu- 
tion Ae  person  taking  an  advance,  as  it  is  called,  is  spoken  of 
as  iravrng  purchased  an  advance  upon  his  stock,  which  im- 
plies that  fae  is  still  the  owner.  In  another  section  this  ex- 
pression is  used,  ^shenld  any  stockholder,  having  recerved 
any  pordon  of  his  stock  in  advance,  neglect  or  refiise,''  ftc, 
which  implies  that  instead  of  purchasing  an  advance  of  the 
stock,  the  association  had  purchased  up  his  stock.  I  have 
referred  to  the  constitntion,  mortgage,  bond  and  transfer  suf*- 
ficiently' to  show  that  it  was  a  loan  to  Richards  of  the  amount 
that  he  received.  It  is  called  an  advance,  a  purchase,  a  re- 
ceiving his  slock  in  advance,  it  is  spoken  of  as  a  loan,  the 
principal  VLiid  the  interest  is  spoken*  a(y  and  the  mortgage  re- 
cites that  he  borrowed, 

Thare  is  an  undertaking  that  the  money  shall  be  retumed 
at  all  eventa  The  bond  and  mortgage  are  given  fer  what  is 
called  an  advance  on  ten  shares  of  stock.  On  this  advance, 
ahhough  be  has  transferred  to  the  association  the  ten  shares, 
he  is  to  pay  monflily,  as  installmen  ts^  ten  debars  as  long  as  the 
association  contrfraes  to  exist,  and  ten  dollars  mK)nth!y  on  the 
same  day,  as  interest  As  the  shares  of  stocAr  are  transferred 
as  coUateml  security,  that  is  the  contract,  he  is  entitled  to  the 
dividends,  or  in  other  words,  the  association'  is  bound  to  ap- 
ply them-  as  they  accrue,  in  payment  for  the  stock  which  they 
hold.  When  each  stockholder  for  each  and  every  share  cff 
stock  held  by  him,  shall  have -received  two  hundred  dollars, 
then  the  association  shttll  determitie  and  tdose.  IHie  as«#ci- 
atidn  claims  to  hold*  the  transferred  shares  as  collateral  secu- 
rity only.  They  are  nominally  Richards'  shares,  to  preserve  the 
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vitality  of  the  partneishipyas  we  arenow  coomderiag  it,  oatil  be 
receives  two  hundred  dollars  on  each  shaic^  by  his  oira  pay- 
ments of  instalhnents,  and  the  accrual  of  bis  dividends^  but 
really^  they  belong  to  the  association  until  the  full  ao^ount  of 
#9,000  dollars  is  paid,  and  he  pays  also  the  interesttf^  that 
sum  at  six  p^  centum  per  annum.  The  money,  then,  is  to 
be  paid  at  all  events. 

That  there  was  an  understanding  that,  on  the  loan,  a  great- 
er sum  than  seven  per  cent  interest  is  to  be  paid,  is  apparent 
in  the  evidence  befoie  us,  most  palpably.  The  record  states 
that  Richards  received  an  advance  of  $2flW>,  on  the  15th  day 
of  June,  at  a  premium  of  51|^  per  cent.,  that  the  association 
deducted  $lfi25  for  this  premium  and  paid  him  #975,  net 
cash,  as  it  is  called  in  the  record.  So  that  Richards  received 
$915  in  money.  He  was  to  have  it  at  51^  per  cent  premi* 
um*  He  gave  his  bond  and  morlgage  for  two  thousand  dol- 
lars, which  makes  the  premium  on  the  sum  actually  received 
by  him  amount  to  a  fraction  more  than  11105  128-975  per 
cent  By  the  third  section  of  the  eighth  article  a  stockholder 
taking  an  advance,  is  to  allow  the  premium  othxed  by  him 
to  be  deducted.  That  is,  instead  of  receiving  the  02,000  and 
giving  his  note,  or  otherwise  receiving  the  premium,  it  is  to 
be  diKM>unted,  and  he  takes  a  sum  which,  with  the  premiam 
added  thereto,  at  the  rate  bid,  will  make  the  sum  purchased. 
Aocording  to  the  terms  of  this  contract,  theiefogre,  Bichaids 
oiJ^ht  to  have  received  01,322  31-100^  and  a  fraction  otol 
He  agreed  to  pay,  additionally,  six  per  cent  on  the  #2^090 ; 
mose  than  12  per  cent  on  the  amount  received,  and  besides 
all  this,  he  paid  the  ejqpense  of  examijodng  hia  titleto  the  pro- 
perty  OMNttg^iged,  &c. 

I£  this  association  was  gotten  up  for  tha  purpose  of  loaaiog 
mcMiey  at  usury,  and  the  plan  of  efiiacting  this  wpa  •  cetttn- 
vance  to  evade  the  usury  laws,  the  associatioQ^aaapaitner- 
ship^  is  iU^al,  and  its  contracts  cannot  be  enfbreed» .  It  is 
n0t  necessary,  however,  to  go  into  that  (pmftioQ  heiei    It  is 


.  » 
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not  made  in  the  record,  and  Ike  decision  of  th^  Court  below 
was,  that  it  is  not  a  partnerslup. 

It  was  insisted  in  the  argument  before  us,  that  this  oontiaot 
is  not  usurious,  because  the  transaction  is  anak^us  to  post- 
obit  contracts,  which,  it  is  said,  are  not  usurious.  They  ars 
not  necessarily  usurious,  but  they  may  be,  and  they  may  be 
enquired  inta  In  the  case  of  iScoit  vs.  Loydy  9th  PeierSf  445, 
Chief  Justice  Marshall  says,  ^that  the  purchase  of  an  annuity 
or  rent  charges,  if  a  bona  fide  sale,  has  never  been  considered 
usurious,  though  more  than  six  per  cent  profit  be  secureoL 
Yet  it  is  apparent  that,  if  giving  this  form  to  the  contract  will 
afford  a  cover  which  conceals  it  from  judicial  investigation, 
the  statute  would  become  a  dead  letter.  Courts  therefore, 
perceived  the  necessity  of  disregarding  the  form,  and  examin- 
ing into  the  nature  of  the  transaction.  If  that  be  in  fiict  a 
loan,  no  shift  or  device  will  protect  it"  This  association,  as 
ingeniously  guarded  as  it  is,  in  its  several  points,  by  having 
them  so  adjusted  and  put  together,  that  decisions  of  the 
Courts  on  special  cases  may  be  invoked  to  protect  it  against 
the  charge  of  usury  in  its  transactious,  to  contract  with  one  of 
its^members,  is  nevertheless  open  to  investigation ;  and  if  in 
the  judgment  of  those  whose  duty  it  is  to  pass  upon  it,  on  the 
evidence,  the  whole  matter  was  a  scheme  to  evade  the  law  of 
usury,  or  that  a  contaract  for  an  advance  was  no  more  than  a 
loan,  and  its  being  put  in  that  form  was  a  device  only,  for  the 
san»  purpose,  it  cannot  stand.  ^  To  them  that  lend  money," 
says  Lord  Cope,  ^my  caveat  is,  that  neither  directly  nor  indi'* 
rectly,  by  art  or  cunning  invention,  they  take  above  ten  (sev«- 
^1  here)in  the  hundred;  for  they  that  seek,  by  sUght,  to  creep 
out  of  these  statutes,  will  deceive  themselves  and  repent  in 
the  end."  Oo.  Lit.  4  a.  If  the  object  be  to  lend  for  usuri- 
ous intesest,  and  that  object  can  be  established  either  fs&m 
the  contract  itself,  or  by  extrinsic  evidence,  the  contract  canr 
not  stand  as  made.  It  must  yield  to  the  opoation  of  the  law. 
If  in  a  partn^ahip,  a  loan  at  usury  is  made  to  a  member  of 
the  firm,  under  cover  of  an  advance  upon  his  interest  in  the 
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coneern,  if  proved^  it  can  no  ibdiq  itwd  than  can  a  lMfi'i» 
a  third  person.    Is  it  a  lending?  is  it  nsufioos?  aie  ike 


The  case  of  SUoer  n^  Butms^  Slih  Bng.  Com.  Lam 
Sip.  395,  is  lefinrredto  as  an  autbcHity  that  it  ia  not  a  iiindiilg^ 
dierefiwe  not  usuriousy  that  it  was  a  dealing  with  thepaftner** 
ship  fund,  that  the  defendaat  had  an  inteiest,  and  that  it  ww 
not  a  loan,  and  it  saenis  to  go  to  that  ealeiit  Butthst  ease 
also  aettlea  that  whether  it  was  or  not,  was  a  question  peeper 
finr  the  JQFjr,  and  that  the  Judge  who  tried  it  properly  left  it 
to  them.  It  is  clearly  infeiable  fiom  the  ease  tfiat  if  the  jmy 
bad  fooad  the  note  there  to  hare  been  usufioue,  the  Comt 
would  not  have  disturbed  the  yeidict  But  that  case  is  not 
law  in  this  State.  The  law  against  usury  is  ▼iitually  ie» 
pealed  by  that  decision^  and  leaders  of  money  in  England  and 
dsewheie,  where  that  authority  is  respeetad,  who  have  bean 
mast  studious  of  devices  to  evade  the  statute  against  ueuiy, 
hvre  in  that  decision,  a  license  to  set  it  at  nau^t 

if  a  jury  had  been  empannelled  in  diis  case,  and  Ihe  pna- 
siding  Judge  at  the  trial,  had  summed  up  the  evidence  m 
them,  poedaely  as  it  is  stated  in  this  record,  giving  no  i^in^- 
ien  to  themes  to  what  had  been  proven,  and  keeping  stricliy 
within  his  peovince  under  the  stsdute^aad  had  simply  lefctred 
the  question  to  tliam,  whether  the  contact  was  a  lending, 
and  whether  the  plan  adopted  to  saake  the  loan,  if  a  kian,wnB 
a  device  to  evade  the  Qsuiy  laws,and  if  it  was,  the  contmct  was 
void,  eseept  as  to  the  sum  of  money  actually  advanced,  a|id 
the  jury  had  found  it  to  be  a  lending  and  usury,  the  Ceoft 
could  not  have  felt  itself  aathonaed  to  set  the  verdict  asida^ 
as  being  contrary  to  either  laiw  or  evidence.  By  the  consent 
of  parties,  the  Judge  in  this  casej^  becanvs.  the  jury,  as  well  as 
Judge,  and' as  such  he  bad  «•  rigivt  to  pass  judgm«it  on  die 
intent  of  the  parties,  and,  ther^re,  under  the  partneieUp  a»^ 
pect  of  the  case,  the  judgment  ought  to  stand.    Jaekaan  fm. 

I  will  now  proceed  to  coni^ider  tfie  case undertlie dtartons 
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whieh,  the  assoetation  olaims^  erect  it  into  a  c^Mrporalion. 
The  Legislature,  in  December,  1843,  passed  a  general  act  ii>- 
corporating  eompantes  in  advance.  This  act  was  amended 
in  ld4^«  The  fust  act  cxmfined  iilself  to  a  certam  speoified 
class  of  corporations.  The  second  aotext^Mled  it  to  all  kinds 
except  Banks  and  insiiranoe  companies..  By  these  acts 
persons  who  desired  to  have  thoBWoives  inoorpc^iated  for  any 
porpoee,  with  the  above  exceptions,  are  required  to  petition 
in  writing  the  Superior  or  Inferior  Oourt  of  the  county  where 
the  association  may  be  formed,  or  desire  to  transact  business, 
setting  forth  the  object  of  their  association,  and  Ae  privilege 
tttey  may  desire  to  exercise,  together  with  the  name  and  style 
by  i^ieh  they  desire  to  be  incorpotaled.  The  act  requires 
the  Court  to  which  the  petition  is  made,  to  pass  a  rule  or  or<- 
der  directing  it  to  be  put  on  the  minutes  of  the  Court.  The 
act  then  incorporates  the  petitioners  with  power  to  use 
a  common  seal,  to  contract  and  be  contracted  'with,  to  sue 
and  be  sued,  to  answer  and  be  answered  unto  in  any  Court 
of  law  or  equity,  to  appoint  such  officers  as  they  may  deem 
necessary,  and  to  make  such  rules  and  regulations  as  they 
may  think  proper  for  theit  awn  government^  not  contrary  to 
life  laws  of  this  Stata  They  are  restricted  from  making  con^ 
traets,  purchasing  or  holding  property  of  any  kind,  except 
such  as  may  be  absolutely  necessary  to  carry  into  effect  the 
object  of  their  incorpbratioa 

The  petition  must  set  forth  the  object  and  privileges  of  the 
corporation,  for  if  they  are  not  found  there  they  do  not  have 
them.  The  Courts  have  no  authority  to  jfran/ a  charter.  Their 
power  begins  and  ends  wiA  hearing  the  petition,  and  direct- 
ing it,  by  rule  or  order,  to  be  put  on  the  minutes  of  the  Coufrt 
The  order  of  the  Court,  in  this  case,  contains  a  grant,  but 
tltttt  does  not  vitiate  it  The  petition  was  ordered  to  be  re- 
corded. The  balance  of  the  order  is  merely  surplusage  and 
void. 

The  petition,  then^  must  be  refeti^d  to  for^the  power  and 
fMuUies  desired  by  the  aaeoeiation,  lAd  the  act  mijmt  be  look- 
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ed  to,  and  by  an  examination  of  its  provisions,  it  most  be  de- 
termined to  what  extent  these  powers  and  faeuhies  are  oon- 
ftrpsd.    The  privileges  the  petitioners  ask  for  are: 

1st  To  accumulate  a  fiind  by  the  monthly  subscription  or 
savings  of  the  membera 

2d  By  means  of  this  fund,  to  procure  for  themselves  such 
real  estate  as  they  may  deem  denraUe. 

3d.  To  conduct  the  association,  in  the  way  such  associa- 
tions, (to wit :  associations  to  accumulate  fauds  to  buy  land,) 
are  usually  conducted. 

4th.  That  they  may  be  incorporated  for  the  said  purposes  un- 
der the  constitution  and  by-laws  theretofore  ad<q>ted  by  them, 
and  to  make  and  adopt  all  such  rules  and  regulations  and 
amendments  of  their  said  constitution  and  by-laws,  that  they 
might  deem  advisable,  not  conflicting  with  the  laws  of  Uie 
State. 

5th,  To  have  power  to  receive  and  hold  and  dispose  of  all 
property  conveyed  and  mortgaged  to  said  association,  as  se- 
surity  for  any  loan  or  debt,  according  to  the  statute  in  such 
cases  made  and  provided. 

There  is  nothing  in  the  statute  to  prohibit  them  from  ac- 
cumulating a  fund,  and  the  statute  is  the  law  of  their  organi- 
zation as  a  corporation,  from  the  monthly  savings  or  sub- 
scriptions of  its  members.  But  to  procure  or  purchase  with 
the  fund  thus  accumulated,  such  real  estate  as  the  associa- 
tion may  deem  desirable,  is  prohibited  by  the  act  incorporat- 
ing companies  in  this  manner.  It  declares  expressly,  that 
corporations  created  by  that  act,  shall  make  no  contracts  at 
purchase,  or  hold  any  property  of  any  kind,  except  such  as 
may  be  absolutely  necessary  to  carry  into  effect  the  object  of 
its  creation.  The  object  of  this  prohibition  was  to  prevent  the 
accumulation  of  money  to  monopolize  property  of  any  kind. 
It  need  not  be  said  that  the  object  is  to  collect  together  lunds 
to  be  disposed  of  to  individual  stockholders,  on  better  terms 
than  they  could  be  obtained  elsewhere,  for  the  purchase  of 
real  estate  ibr  themselves  individually.    It  is  not  so  expressed , 
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The  eonstitution  of  the  association  does  not  so  provida 
What  is  acquired  under  the  charter,  must  be  acquired  as 
corporaiis  property.  The  constitution  and  by-laws  of  the  as- 
sociation, which  came  up  with  the  record,  and  which  they 
claim  to  contain  the  powers  of  the  corporation,  show,  that  it 
is  any  thing  else  but  a  corporation  to  aggregate  a  fund  from 
the  savings  or  subscriptions  of  the  stockholders  to  purchase 
land  for  the  benefit  of  individual  members  of  the  association. 
The  case  before  us  is  a  pretty  good  illustration  of  its  workings, 
purposes  and  objects,  to  wit :  to  loan  money  to  the  members 
on  the  hardest  terms,  impose  on  the  unfortunate  note  bor- 
rower, all  the  expense  incident  to  securing  the  money  loan- 
ed, and  requiring  of  him  security,  ample  security  on  real  es- 
tate, by  mortgage  for  the  amount  he  receives,  prosecute  his 
mortgage  when  he  fails  to  pay,  and  wind  up  his  affairs,  and 
in  this  manner  acquire  his  real  estate,  or  such  part  thereof  ^as 
they  may  deem  desirable."  This  is  the  mode  of  ^  procur- 
ing" real  estate  for  which  the  constitution  and  by-laws  pro- 
vide. The  charter  is  explicit  It  declares  that  it  shall  hold 
no  property,  except  such  as  may  be  absolutely  necessary  to 
carry  into  effect  the  object  of  their  incorporation.  The  ex- 
ception specifies  the  extent  of  their  authority  to  hold  real  es- 
tate or  any  kind  of  property.  If  it  be  a  corporation  to  manu- 
facture, it  may  purchase  real  estate  sufiicient  for  the  buildings 
houses  of  the  operatives,  &c.,  teams  if  it  require  them,  &c. 
If  the  corporation  were  to  take  a  mortgage  on  any  kind  of 
property  to  secure  a  debt  to  it,  and  on  the  foreclosure,  it 
should  become  the  purchaser  to  pay  its  debt,  it  would  not 
violate  the  prohibition,  unless  it  continued  to  hold  on  to  it, 
under  circumstances,  which  showed  that  the  corporation  had 
resorted  to  that  proceeding  as  a  cover  for  obtaining  property 
in  contravention  of  the  charter.  In  ordinary  cases,  if  a  corpora- 
tion subject  to  the  same  prohibition  were  to  do  all  this,  it  would 
be  a  question  whether  it  could  be  made  a  ground  of  defence  by 
the  party  who  executed  the  mortgage,  or  whether  the  State 
alone  could  use  it  on  a  proceeding  for  the  forfeiture  of  the 
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qharter.  The  mortgagor  certainly  could,  not  avail  bimaeif 
of  suck  a  defence,  uutil  by  tbe  practices  of  tbe  association  in 
tbus  acquiring  and  holding  property,  it  had  gone  'through 
the  process  of  lending,  takingmortgages,  foreclosing  and  pur- 
chasing, as  a  means  of  obtaining  property,  to  such,  an  extent 
as  to  amount  to  a  violation  of  its  charier,  and  then  it  is  ex- ' 
tremely  questionable.  But  aside  from  all  this,  the  powers 
exercised  by  this  corporation,  are  under  its  constitution  and 
by-laws,  and  not  under  the  charter.  The  constitution  au- 
thorizes the  sale  of  advances  on  stock  to  the  highest  bidder, 
which  I  have  shown  is  only  a  lending  at  usurious  interest 
or  at  least  it  was  so  in  this  case.  Such  a  lending  is  contrary 
to  the  laws  of  this  State ;  and  the  rules  and  regulations 
which  authorize  it,  are  cantrary  to  the  laws  of  this  State, 
and  under  the  act  of  the  Legislature,  are  no  rules  or  r^u- 
lations.  When  the  petition  was  presented  to  the  Inferior 
Court,  they  had  a  right  to  presume  that  the  petitioners  had 
not  run  counter  to  the  laws  of  the  State  in  adopting  their  rules 
and  regulations. 

But  there  is  another  grave  objection  to  this  charter,  even 
if  the  constitution  and  by-laws,  or  their  rules  and  r^^lations 
are  a  part  of  it  What  powers  does  the  corp(H:ation  possess, 
regarding  it  in  this  light  ?  The  rules  and  regulations  show 
how  persons  may  become  stockholders,  how  the  fund  shall 
be  raised  and  how  it  shall  be  disposed  of  The  fund  when 
raised  is  to  be  advanced.  The  advance  is  to  be  made  to  him 
who  bids  highest  The  price  bid  is  to  be  deducted  from 
the  advance,  and  then  interest,  at  six  per,cent,  is  to  be  paid  on 
the  aggregate  of  the  advance  and  the  price  paid  for  it,  which 
is  called  the  premium.  This  is  a  loan  and  nothing  elsa 
The  borrower,  for  he  is  so  styled,  executed  a  mortgate  to  pay 
his  installments  on  the  stock,  and  the  interest,  the  coipo- 
ration  collecting  the  dividends,  as  they  accrue,  and  this  must 
continue  until  the  advance  and  premium  are  both  paid, 
which  pays  the  money  loaned  and  the  usury.  This  is  the 
sum  of  the   powers  of  the  corporatioo,   and  what   does  it 
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jmouutto?  It  i9  abaok*  Theise  are  Ibne  kiaife  of  banfai, 
l»  wit :  banks  of  deposit,  banks  of  diseouQt^  and  banks  i  of 
eisenktioa  This  assoeialion,  by  whatever  name  it  may  -bp 
catted,  i$  a  bank  of  discount  Its  namO|  however,  is  appro- 
priate to  sueh  an  institution.  ^  The  Bibb  County  J>afi  Aai- 
soQiafion."  The  act  grants  no  charter  to  such  institutifms. 
On  the  contiary,  it  specially  excludes  tbeoL  Hence,  I  tbiiihy 
first,  that  the  association  can  exercise  no  powers  as  a  corpc^ 
ration,  under  the  order  of  ttie  Inferior  Court,  and  second,  thai 
if  it  could,  the  rules  and  regulations  being  contrary  to  law, 
under  which  it  claims  to  be  a  corporation,  are  void. 

It  is  insisted,  that  if  this  advanft^e,  mortgage  &c.  be  void 
under  the  order  granted  by  the  Inferior  Court,  the  act  of  5tli 
of  March,  1856,  makes  them  valid.  Pamph.  431.  That  is  an 
act  whose  caption  is  to  incorporate  the  LaGrange  L]|^t 
Guards,  the  Bibb  County  Loan  Association  and  the  Screven 
Tro(^[)S,  and  for  other  purposes^*  There  is  not  a  word  in  the 
caption  which  points  to  the  section  which  legalizes  the  tramh 
actions  of  the  association  while  acting  under  the  charter  de- 
rived from  the  Inferior  Court  It  is  one  thing  to  incorporate 
a  company,  and  quite  a  different  thing  to  legalize  the  illegal 
acts  o(  the  persons  composing  that  company,  done  prior  to 
their  incorporation.  The  third  section  of  the  act  completes 
the;  incorporation  of  the  association. 

If  while  under  consideration  in  the  Legislature,  a  member 
had  called  for  the  reading  of  the  part  of  the  act  designed  to 
incorporate  the  association,  the  reading  of  the  third  section 
would  hove  satisfied  the  call ;  and  so  in  regard  tathe  part  incor- 
porating the  La  Grange  Light  Guards,  and  the  Screven 
Troops.  The  Legislative  confirmation  of  illegal  acts  commit- 
ted by  perBons  ,praying  a  charter  uod  then  incorporated^  prior 
to  their  incorporation,  is  no  where  indicated  in  the  title,  and 
that  confirmation  is,  therefore,  ^matter  different  from  what 
is  expressed  in  the  title  of  the  act"  The  phrase  ^for  other  pur- 
poses," does  not  satisfy  the  Constitutioa  The  Constitution  is 
the  work  of  the  people,  and  every  part  of  it  should  be 
VOL,  XXI.  39. 
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'Obsenred  and  be  given  fuU  efiect  to>  as  having  been  design- 
ed for  some  valuable  object  and  no  part  of  the  Con^itatioB 
ehottld  be  more  striedy  regarded  than  that  which  is  inteiMt 
*ed  to  protect  the  people  against  imposttioBs  and  firands 
meditated  npon  their  Legislatora  This  provision  ct  the 
Constttntion  was  intended  to  call  the  attention  of  Leg- 
islators to  die  matter  presented  for  their  considersiioQ 
by  the  simple  reading  of  the  caption  of  the  bill,  at  the 
elerk's  tabla  The  history  of  this  provision  in  the  ooo^ 
scitntion)  is  referred  to  in  the  case  of  the  Mayor  ondMdier^ 
men  ofStwcamah  «f « the  State  of  Oeorgia,  4  Georgia  Bqporie 
98,  and  I  have  no  doubt,*  as  there  stated,  that  its  necessity 
"Vi^as  su^ested  by  the  Yazoo  Act  It  is  not  to  be  found  in  the 
older  Constitutions.  The  title  of  that  famous  or  rath^  in£i^ 
mous  act,  (Watkirie  Digest ^  657 ^  was  '^  An  Act  supplement 
ttury  to  an  act  entitled  'An  Act  for  appropriating  a  pait  of  the 
unlocated  Territory  of  this  State,  for  the  payment  of  the  late 
State  troops,  and  for  other  purposes  therein  mentioned,'  de- 
claring the  rights  of  this  State  to  the  unappropriatad  temtoiy 
thereof,  for  the  protection  and  support  of  the  frontiers  irf'this 
State,  and  for  other  purposes. ''  The  same  expression,  ^and 
for  other  purposes,^'  used  in  the  title  of  the  act,  under  consid- 
eration, was  used  in  that  act,  and  the  gross  imposition  prac- 
ticed on  the  Legislature  in  that  case,  led  to  the  insertion  in 
our  present  Constitution,  of  the  clause  forbidding  the  passing 
of  any  ordinance  or  act  containing  any  matter  different  from 
what  is  expressed  in  the  title  thereof  This  point  was  not 
very  fully  considered  in  the  case  of  Martin  vs.  Broach^  6, 
Oeo.  Bep.  21.  It  was  not  a  point  in  the  case,  and  the  Court 
in  delivering  its  opinion,  speaks  of  it  as  a  suggestion  of  conn- 
sel  only.  An  Act  entitled  ^  An  Act  for  obtain  purposes," 
would  be  equivalent  to  an  act  without  a  title,  and  yet  it 
would  be  as  specific  as  to  the  object  of  the  act,  as  the  expico* 
mm  and  ''other  puiposes,''  would  be  of  a  matter  not  refiuied 
to  otherwise,  particularly  of  the  tide  in  an  act  embracing  var 
rious  objects. 
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It  is  useless  for  me  to  consider  this  case  further,  but  I  will 
remark  in  regard  to  the  third  section  of  the  act,  which  iocM- 
pontes  the  association  anew,  that  I  cannot  consider  that  ajOf 
foweat  is  conferred  here  to  do  any  act  not  warranted, or  which 
is  forbidden  by  the  general  laws  of  the  State.     In  other  words 
that  there  is  no  repeal  of  any  public  statute,  such  as  the  statute 
against  usury,  by  this  act  of  incorporation,  in  favor  of  the 
sociation.    The  constitution  and  by-laws,  adopted  by  an 
sociation  of  persons  for  their  own  government,  in  the  trans^ 
action  of  any  business  they  may  undertake,  are  never  to  be 
presumed  to  be  in  contravention  of  the  laws  of  the  land.    The 
business  they  undertake  is  presumed  to  be  a  lawful  business* 
When  the  Legislature  grants  a  charter  in  general  terms,  '^for 
the  purposes  of  the  association"  these  purposes  are  to  be  con- 
sidered as  lawful  purposes,  and  if  they  are  incorporated  under 
a  constitution  and  by-laws,  theretofore  adopted  by  them,  the 
Legislature  is  not  to  be  presumed  in  granting  the  charter,  to 
have  known  what  the  constitution  and  by-laws  were,  bat 
must  be  considered  as  having  understood  them  to  be  a  con- 
stitution and  by-laws  to  govern  the  members  in  transacting 
the  lawful  purposes  for  which  they  were  incorporated.    By- 
laws are  private  statutes  for  the  government  of  the  corporate 
body,  1  Key  on  Cor,  69.    A  by-law  cannot  be  at  variance 
with  the  general  laws  of  the  country,  Orani  on  Car  76; 
In  respect  to  this  corporation,  the  Genera]  Assembly  knew 
that  the  parties  had  petitioned  the  Inferior    Court,   and 
claimed  to  be  a  corporation  under  the  act  of  1843,  and 
that  act  restricted  their  power  in  making  rules  and  reg- 
ulations for  their  government  to  such  as  were  not  con- 
tmry  to  the  laws  of  the  State,  and  the  Legislature,  I  must 
presume,  passed  the  act  of  1856,  afllrming  l^al  by-laws  and 
constitution  adopted  under  that  act,  and  none  other.    I  can- 
not consent  to  look  into  the  affirmed  antecedent  by-laws  and 
constitution,  for  the  corporate  powers  of  the  body,  any  more 
than  I  could  look  into  such  constitution  and  by-laws,  if  sub* 
sequently  made.    They  are  affirmed  as  constitution  and  by« 
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laws,  and  are  not  affirmed  as  a  g^ant  of  power  or  privilege ; 
the  affirmation  of  what  was  already  made,  is  only  eqniralent 
tD  a  grant  to  make  ;  and  a  grant  to  make  a  constitution  and 
by-laws,  withont  words  of  restriction,  is  not  a  grant  of  power 
4o  make  them  in  violation  of  existing  law. 

What  I  have  said  in  reference  to  the  charter  of  the  Bibb 
"County  Loan  Association,  is  applicable  to  the  Macon  Build- 
ing and  Loan  Association,  as  to  the  powers  it  can  exercise; 
-and  as  to  the  validity  of  those  by-laws,  which  are  repugnant 
'to  laws  of  the  State.  There  is  not  a  word  in  the  constitution 
and  by-laws  in  respect  to  building.  All  the  eneigy  of  theag- 
giegate  corporate  mind,  seems  to  have  been  directed  to  the 
ferming  of  a  plan  of  operations  which  would  evade  the  usury 
laws,  and  of  contriving  an  expedient,  by  which  the  Legislative 
sanction,  and  affirmation  of  the  illegal  scheme  could  be  ob- 
tained. I  think  it  has  failed.  In  a  work  entitled  **S)rstems 
of  Building  Associations  examined,*'  there  is  much  useful  in- 
formation. It  shows  the  origin  of  the  institutiona  That 
they  were  projected  at  first  for  the  laudable  object  of  aiding 
die  poor  in  providing  for  themselves  comfortable  homes ;  but 
it  was  soon  discovered  how  they  might  be  made  instntments 
in  tfie  hands  of  capitalists  of  increasing  their  wealth  by  op- 
pi«8sing'  the  poor.  I  am  sorry  to  say  that  they  never  found 
theii*  way  here  until  they  had  been  in  other  places  per- 
vetted  to  this  wicked  purpose.  It  is  clear  that  the  man  of 
large  means,  who  is  a  member,  never  borrows ;  while  the 
man  in  moderate  circumstances  doea  The  author  of  die 
work  I  have  referred  to,  denominates  those  who  take  no  loans, 
aetumuhUorSj  and  those  who  do,  borrowers.  The  accumula- 
tM9y  he  says,  no  less  than  the  borrowers  share  in  the  profits  of 
4heinstitution,  but  contribute  nothing  to  produce  them,  page 
'%,  He  says,  at  page  14,  that  in  Connecticut,  the  system  has 
dadnced  a  practice  which  has  subverted  the  purpose  it  was 
designed  and  calculated  to  fulfill ;  it  has  been  turned  into  an 
iatftrument  of.gain,  by  those  who  had  no  need  to  share  its 
banoCts,  and  been  made  to  oppress  those  whom  it  was  da» 
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signed  to  relieve  and  assist"    For  the  reasons  then, 

1st  That  the  whole  question  was  submitted  to  the  piesid-^ 
ing  Judge,  by  consent,  and  that  firom  the  facts  submitted  to 
him,  he  had  the  right  to  infer,  that  it  was  the  intent  of  the 
party  to  loan  at  usury ;  and  it  did  loan  at  usury : 

2d.  That,  considering  the  associaton  a  partnership,  the 
transaction  was  not  necessarily  not  usurious,  but  whether  it 
was  or  not,  was  a  question  of  intent  upon  the  agreed  &ct8^ 
which  the  Judge  had  as  much  right,  under  the  agreement  of 
the  parties,  to  find,  as  jury: 

3rd.  That  for  the  reasons  assigned,  I  think  his  inference  of 
intent  firom  the  facts  was  right : 

4th.  Begarding  it  as  a  corporation  deriving  its  authori^ 
under  the  Act  of  1854,  and  thepact  amendatory  of  it,  for  the 
many  reasons  herein  set  forth,  that  it  had  no  power  to  lend 
money  at  all,  and  that  the  by-laws  cannot  be  considered  as  a 
grant  of  power : 

5th.  That  the  act  of  1856,  so  far  as  it  affirms  the  acts  and 
transactions  under  the  proceeding  of  the  Inferior  Court,  and 
its  constitution  and  by-laws,  is  unconstitutional  and  void : 

6th.  That  the  act  of  1856  passed  subsequently  to  the  whole 
transactions  cannot  aid  them,  and  that  that  act  contains  no 
grant  of  power  to  lend  money  at  a  rate  above  seven  per  cent : 
I  am  of  opinion,  that  therefore,  the  judgment  of  the  Court 
b  elow  ought  to  be  affirmed. 
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ACTION. 

1.  If  A.  employs  B.  to  work  for  him  by  the  year  at  stip- 
ulated wageSy  and  the  contract  is  broken  byA.,  B.  has 
one  of  three  remedies,  viz :  To  wait  till  the  expira- 
tion of  the  time,  and  sue  for  the  whole  amount ;  bring 
a  quantum  meruit  for  the  time  he  worked ;  or  bring 
his  action  at^once  for  damages  for  a  breach  of  con- 
tract   Brittvs.  Hajf9y  .  ,  .  •  157 

See  Common  Carriera  5.    Agent    2. 

ACKNOWLEDGEMENT  OF  SERVICE. 
See  Evidence  10. 

ADMINISTRATORS,  EXECUTORS  &c. 

1.  Prior  to  1839,  administration  might  have  been  grant- 
ed in  any  county  in  the  State,  where  there  were  bona 
notabilia  belonging  to  the  intestate.  And  it  will  be 
presumed  in  favor  of  such  grant,  that  proof  was  made 

of  assets  in  such  county.    Boj/ston  et  aL  vs.  Boj/stotij  161 

2.  Notwithstanding  an  irregular,  and  even  illegal  sale 
by  administrators,  a  party  of  full  age  may  so  ratify 
it  by  acquiescence  as  to  make  it  binding  and  effectaal 
Beckham  ne*  Newton,  •  •  •  •  187 

8.  A,  married  B.,  a  widow  with  several  minor  children ; 
by  the  consent  and  counsel  of  the  brothers  of  his  wife, 
A.  received  a  negro  girl,  with  the  understanding  that 

the  debts  of  the  former  husband  were  to  be  paid,  and 
the   children  raised  and  supported    One  of  these 
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brothers,  many  years  thereafter  administered  on  the 
estate  of  the  first  husband,  and  brought  trover  against 
A.  for  the  n^o  and  her  {ncrease.  HeU^  that  the  ad- 
ministrator was  bound  to  account  with  A.  for  the  ex- 
pense of  raising  the  negroes  and  children ;  that  A.  was 
entitled  to  retain,  in  his  hands,  his  distributive  share 
in  right  of  his  wife,  of  the  estate,  and  that  the 
Court  of  the  county  of  his  residence,  had  juris- 
diction of  the  case,  especially,  if  the  co-distributees 
who  Ukeijirise  lived  there,  were  made  co-defendants,  to 
the  bill    Dorsett  vs.  Frith,     .  .  .  M5 

4.  A  will  dk^ted  the  exeicutor  to  sell  4he  residue  of 
the  instate,  and  divide  the  money  thence  aridiiig,«moiig 
fiAx- named  persons.  The  executor  deposited  the  part 
of  the  money  coming  to  one  of  the  six  persons,  an 
adult,  in  a  bank,  where  it  lay,  without  profit  to  the 
executdt,  (for  'i^6tti6' years.  Tbfs"&et  bf  the  executor 
was  done  under  legal  advice,  and  it  had  the  sanction 
of  the  Court  of  Ordinary. 

Held,  That  the  executor  was  not  liable  for  interest 
on  the  money,  while  it  lay  in  bank.  Springer ,  eafr, 
vs.  Oliver 'odm^r,,  •  •  .  517 

See  TVtutee^s  •Accounts. 

ADVERSE  POSSEjSSION. 

I.  A  possession,  that  in  its  commencement  is  not  ad- 
vene^ beewiesiadvehie,  only  vln9n'lhi»'MMMr,'Mnttg'^ 
ingliis  mind«  inimds  It  <io  iMKSbme  tMtfiflne/'dud 
^  jbi^A^^«*otfweb,lrisbhaftgeof  tfifaidy^e^^ 

frae  owner.    Lawson  ei  al,  adm%  vs.  Ctmnfi^AMi,' 
adnir,  .  .  .  .  .  •  454 

■ 

8.  The  re»urvey  of  traot  9f  land,  or  entecingi  for  the  pur- 
pose of  making  a  survey,  is  not  evidence  to  support 
an  adverse  possession.    Dillon  vs.  Maitax-^       •        •  US 

See  Ejectment 


INDSX:  6!n 

AGENT. 

«l.  Bank  agenl  to  collect  money. bound. to  leqpond  in- 
sianier.  Merchant's  Bank  qf  Macon  vs.  Rawb  et  aL 
adm%  ......  269 

2.  Such  agent  collecting  mbney  in  distinct'cases  againsi 
the  same  individual,  although  he  gives  a  single  re- 
ceipt for  moneys  collected,  is  liable  to  an  action  by 
the  Bank  in  each  case.  The  consolidation  of  the 
whole  amount  in  his  receipt  (o  the  debtor,  does  ndt 
constitute  a  contract  with  the  Batik,  ^he  manner  of 
his  Receipting  does  not  change  the  riature  of  hfs  tlat- 
bilfty.    HHd. 

APPEAL. 

« 

1.  Administratpxi  may  i^pwl  without  giving  bond;  and 
ciroiimstances^  sqch  aa  stating  the  caae  and  leay* 
ing  a  blank  to  be  filled  up  with  a  bond  by  the  clerk, 
the  tmns&r  of  the  case  to.  the  appeal  docket,  and  tbeie 
being  no  complaint  that  costs  have  not  been  paid, 
tending  to  show  the  manifest  intention  to  appeal,  apre  . 
a  sufficient  appeal  Merchani's  Bank  qf  Macon  vs, 
Bctuds,  ei  oL  adm'r^  •  «  •  «      .189 

2.  Where  there  are  three  parties  to*  a  ease,  and  the 
righta  ft&d  liabilities  of  each  are  dependant  upon  a 
proper  adjustmenl^of  the  whole  litigation,  an  appeal 
firom  a  general  decree  in  the  case  takes  up  the  entire 
litigation  and  a^l  the  paities  to  it  Smith  et  aL  vs. 
Coffpo'y.em'rs.  .,  •  •  .,  359 

ARBITRATION  A^D  AWARD. 

L  A  submi^ion  of  a  caiii^e  {lending  !n  €ourt,  made  by 
consent  of  parties  to  A.  B.  taid  €.  "The  unaninioiis 
BvHM,  of  whom  in  writing  or  ihe  award  of  A.  or  eitheir 
of  the  others,  duly  returned  to  the  €clurt^  to  be  nULde ' 
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the  judgment  thereof:"  Hdd^  that  the  awaid  of  A« 
and  B.,  two  of  the  reiferees,  was  sufficient.  Carikdgt 
and  Wife  iw,  CtUI^  and  fFife,  .1 

2.  The  death  of  one  of  the  arbitrators,  after  the  award 
is  made,  but  before  it  is  returned  to  the  Court,  will  not 
vitiate  it    Ibid. 

3.  Where  the  arbitrators  are  made  the  Judges  both  of 
the  law  and  facts,  their  award  will  be  valid,  though 
against  law : — nHter,  where  a  case  pending  iu  Court 

^  is  refenU  more  to  the  arbitrators  as  Masters  in  Chan- 
cery than  in  any  other  capacity ;  in  such  case,  the 
Court  will  not  feel  restrained  from  correcting  aa  error 
of  law,  if  one  be  made.    Ibid. 

4.  The  administrator  of  John  Rawls  and  a  certain 
Bank  entered  into  the  following  submission: 

^The  undersigned  have  referred  to  the  decision  of  H. 
and  H.,  the  matter  of  controversy  growing  out  of  the 
agreement  of  which  the  following  is  a  copy,  *We,  the 
undersigned,  do  agree  to  take  each  of  us  an  equal  part 
of  all  the  stock  of  the  Bank  of  Hawkinsville,  which 
our  agent,  Joshua  6.  Moore,  may  purchase  from  Rob- 
ert Collins,  or  the  Insurance  Bank  of  Columbus,  at  the 
prices  which  he  may  agree  upon,  and  to  pay  for  the 
same  a^  required  by  him. 

ERASTUS  GRAVES 
H.  H.  TRAVER, 
J.  O.  MOORE, 
JOHN  RAWLa^ 
And  John  Rawls  having  died,  one  of  the  undersign- 
ed, as  his  administrator,  has  united  in  the  reference  of 
the  question,  of  the  obligation  of  the  contract  on  the 
said  estate  he  represents,  in  conjunction  with  the  other 
party  to  this  instipment,  to  arbitrament^"' 

There  were  no  parties  to  the  submission,  but  the 
admiai^wttoraBAihe  bacfc  i' 
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■ 

Held^  that,  by  this  submission,  the  question,  wheth- 
er the  administrator  was  liable  to  the  bank  under  the 
contract,  was  referred  to  the  arbitrators.  Merchanfs 
Bank  va.  Adwfri^  Rawh.  •  334 

ASSAULT  WITH  INTENT  TO  MURDER. 

L  The  verdict  of  the  jury  finding  prisoner  guilty,  when 
two  persons  embraced  in  the  same  indictment  are 
charged  with  assault  with  intent  to  murder,  and  the 
circumstances  of  the  case  as  proved  on  the  trial,  show 
that  if  death  had  ensued,  the  killing  would  have  been  « 
murder,  will  be  supported  as  warranted  by  the  evi« 
idence.   King  vs.  The  State  MO 

See  Charge  of  the  Courts  12. 

ASSIGNABLE  INTERESTS. 

L  A  contract  by  which  P.  leased  from  R.  a  lot  of  land 
for  five  years,  covenanting  to  build  a  cabin,  and  clear 
twenty  acres  if  he  choose,  and  at  the  end  of  fiveyearS| 
to  pay  R.  0100,  for  the  land,  and  then  title  to  be  made 
by  R.  Held,  that  P's  interest  was  assignable,  and  that 
his  assignee  might  compel  specific  performance  by  R, 
on  showing  a  compliance  with  the  covenants  to  be 
performed  by  P.    Robinson  vs.  Perry  and  Martin.        189 


See  Lease. 


ASSIGNEE. 


1«  To  constitute  one  an  assignee,  the  acceptance  of  as 
welt  as  the  appointment  to  the  trust  is  necessary. 
Bethune  vs.  Dougherty.  .  257 

ATTORNEY  AT  LAW. 

» 

1.  A  note  given  by  a  client  taanatlimiair  atJMr,jbr 


senrices  to  be  rendered  ia  a  8uit|  is  void  thoagh  in  the 
hands  of  an  innocent  transferree.  if  the  attorney  has 
failed  to  attend  to  the  suit  till  judgment — ^being  void  by 
Act  of  1831-     Weedvs.  Bond.  ,        .         .  195 

2.  An  attorney  at  law  is  not  competent  to  testify  in  a 
case  in  which  he  is  emyloyed,  if  he  come  within  the 
provisions  of  the  act  prohibiting  attorneys  from  testi- 
fying in  cases  in  which  they  are  employed,  without  res- 
pect to  the  time  at  which  he  acquired  a  knowledge  of 
the  facts,  by  reason  of  his  having  been  so  employed. 
Merchants  Bank  of  Macon,  vs.  Bawls  ei  al  adnCr.        289 

8.  Facts  communicated  by  a  client  to  his  attorney  dur- 
ing the  existence  of  the  relation  of  attorney  and  client, 
cannot  be  given  in  evidence ;  but  the  attorney  may 
be  compelled  to  answer  whether  the  party  he  repre- 
sents be  fictitious.    Martin  vs.  ^Anderson        .        .301 

BAILMENT. 

1.  If  a  negro  iis  hired  to  work  at  a  particulair  place,  and 
the  hirer  removes  him  to  a  different  place  without  the 
consent  of  the  owner,  it  is  such  a  departure  from  the 
contract,  as  if  a  loss  ensues,  makes  the  hirer  liable. 
CoJRnsvs.  Hilt  chins.  ....         i70 

See  Common  Carriers. 

BANK  AND  BANKING. 

9 

L  The  Planters  &  Mechanics  bank  of  Columbus  is* 
sued  certificates  of  deposit,  of  one  of  which,  the  follow- 
.  ing  is  in  substance,  a  copy : 
^John  Peabody  has  deposited  to  the  credit  of  D.  Mc- 
Dongald,  #6,385, -which  will  te  paid  toiris  order  on  re- 
tain of  diis  certificate,  in  current  bank  notes.** 
HdU^  dialtth]0O0ttifloMa^wtfsfattidd1tf«i0hKidn<rftlie 
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second  section  of  the  act  of  ISST,  to  make  penal  the  is- 
suing &c,  of  bank  bills  &Cy  payable  in  anything  but 
gold  and  silver  coin,  and  was,  therefore,  void.  'Dar-^ 
den  vs.  Bank^s  et  al  •  297 

2.  By  the  expiration  of  the  charter  of  the  Com- 
mercial Bank  of  Macon,  the  liability  of  the  directors, 
under  the  eighth  section,  for  the  payment  of  bills  is* 
sued  in  excess,  became  extinguished.  Moultrie  ei  aL 
vs,  Hoge,  .....  513 


BETTING. 


See  Stakeholder, 


BIDDING. 


See  Sheriffs'  Sale. 


BILLS  OF  EXCHANGE. 

1.  The  acceptor  of  a  bill  of  exchange,  and  a  drawer, 
residing  in  difierentcounties,cannot,  under  the  consti- 
tution, be  sued  in  the  same  action  ;  but  if  bills  of  ex- 
change were  held  to  be  promissory  notes,  then  the  suit 
should  be  brought  in  the  county  of  the  acceptor's  resi- 
dence, who  stands  in  the  place  of  the  maker.  Vinson 
et  aL  vs,  Piatt  and  McKenzie.  .       1 35 

BOND  FOR  APPEARANCE,  (construction  of) 

1.  Abend  dated  ^d,  Jiugust  1855,  and  conditioned  for 
the  appearance  of  a   party  at  a  Court  to  be  held  on 
the  fourth  Monday  in  Jlvgust  next,  is  a  bond  for  ap- 
pearance on  the  fpurth  Mo;iday  in  August  185^ 
Wheeler  et  aL  vs.  The  State.  .  .155 
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BOND  FOR  TITLES. 

1.  Bo  the  words,  ^punctually  pay/'  iu  a  bond  for  ti* 
ties,  make  it  a  forfeit  bond  ?     Quere  ? 

Hudson  vs.  Duke.  •  •  .  •  40S 

2.  Where  the  pajrments  in  a  bond  for  titles  are  speci- 
fied, and  the  condition  is,  that  the  bond  is  to  be  void 
unless  the  payments  are  punctually  made  ;  still,  if  the 
obligor  is  called  upon  within  a  reasonable  time, 
and  the  purchase  money  tendered  or  offered  to  be  paid 
and  the  vendor  refuses  either  to  receive  the  money  or 
rescind  the  trade,  he  will  be  held  to  have  elected  to 
abide  by  the  contract,  and  a  Court  of  Equity  will  de> 
cree  its  execution.    Ibid. 

3.  A  bond  to  convey  land  is  not  a  title ;  but  simply  a 
contract  to  secure  a  title.  Martin  ei  ctL  vs. 
Wright.  .  .  •  .  •  404 

4.  In  actions  on  bonds  for  titles,  the  rule  of  damages  is 
not  the  consideration  paid  for  the  land  and  interest 
Ibid. 

BREACH  OF  CONTRACT. 

■ 

See  fVarranty faction. 

BUILDING  AND  LOAN  ASSOCIATION. 

1.  The  origin  and  history  of  Building  and  Loan  Asso- 
ciations and  their  mode  of  operation.  Sibb  County 
Loan  Association  vs.  RichardSj  .  .  .  592 

2.  Are  their  loans  usurious  apart  from  their  chartos  ? 
Quere.    Ibid. 


k 
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9.  An  act  of  the  Legislature  incorporating  a  Building 
and  Loan  Association,  by  their  Constitution  and  By- 
Laws,  without  the  same  being  embodied  in  the  act,  ts 
constitutional  and  valid    IbitL 

4.  If  the  charter  of  the  Bibb  County  Loan  Association 
be  valid,  and  the  proceedings  against  one  of  its  mem* 
hers  be  in  accordance  therewith,  it  will  be  maintained 
and  enforced  by  the  Courts.    Ibid. 

CA  SA. 
See  Principal  and  Surety. 

CERTIFICATE  OF  PUBLIC  OFFICERS. 

1.  The  certificate  of  a  county  Surveyor  that  a  tract  of 
Land  had  been  surveyed  and  re-surveyed,  is  not  ad- 
missible in  evidence  to  prove  possession.  Dillon  tv. 
Maitox,  .  .  .  .113 

• 

2.  Certificates  of  public  officers  cannot  prove  a  fact : 
they  can  only  authenticate  papers  and  records  attach- 
ed to  their  offices,    Martin  vs.  Jinderaan^  .301 

CERTIORARI. 

See  Justice  of  the  Peace. 

CHARGE  OF  THE  COURT. 

1.  The  charge  of  the  Court  to  the  jury,  must  be  consid- 
ered in  reference  to  the  evidence  given  on  the  trial, 
and  if  the  evidence  justify  it,  the  charge  will  be  sus- 
tained.   King  vsy  The  Staiey  .  .  220 

2.  Two  persons  charged  in  one  indictment  with  assault 


with  intent  to  xniudery  both  using  weapons  which  01117 
prodnce  death,  it  is  no  error  for  the  Court  to  diaige 
the  jury  on  the  trial  of  one  of  them,  that  if  the  prisoner 
was  present  participating  in  the  aSraj  and  attempting 
to  strike  or  inflict  a  blow,  whether  he  struck  or  not,  he 
was  equally  guilty  with  the  person  who  stmck  th^ 
blow.    Ibid. 

3.  A  chaige  not  authorized  by  the  evidence,  ought  not 
to  be  given  on  request  of  a  party  or  his  counsel  Col- 
lins vs,  HutchinSj  .....  270 

4.  Charge  of  the  Court  to  the  jury  that  the  "they  must 
find  for  plaintiff,"  is  a  strong  expression  of  the  opinion 
of  the  Court  on  the  facts,  and  is  error.  Martin  vs. 
Anderson^  ......  301 

5.  In  an  action  for  the  price  of  a  horse,  the  defendant 
pleaded  a  breach  of  the  warranty  of  soundness  of  the 
horse,  in  the  form  of  a  plea  of  total  faihire  of  consid- 
eration, and  also  in  the  form  of  a  plea  of  partial  fail- 
ure of  considemtion.  There  was  evidence  that  might 
be  applicable  to  either  plea. 

The  chaise  of  the  Court  was  such  as  to  exclude  the 
jury  from  the  consideration  of  the  plea  of  a  partial  fail* 
ure  of  consideration. 

Heldj  that  the  charge  was  erroneous.  Skipper  vs. 
Johnson^  .310 

CLAIM. 

1.  On  the  trial  of  a  claim  interposed  on  the  levy  of  an 
execution  issued  on  the  foreclosure  of  a  mortgage  giv- 
en by  one  of  the  partners  on  his  interest  in  the  partner* 
ship,  it  is  competent  for  the  claimant,  being  a  purchas.- 
er  for  valuable  consideration,  to  prove  the  insoivmey 
of  the  partnership  at  the  date  of  the  mortgaga  Shaw 
vs^  McDonald f  .....  385 
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S.  The  declarations  of  a  mortgagor  that  he  has  paid  the 
mortgage,  are  inadmissible,  as  evidence,  on  the  trial  of 
a  claim  of  a  part  of  the  mortgaged  property.    Ibid. 

a.  A  bill  filed  by  one  partner  against  another  and  the 
answer  thereto,  are  inadmissible  to  prove  any  fact,  in 
a  claim  ease;  tending  to  sustain  the  title  to  property, 
the  partnership  bad  sold.    Ihid, 

See  Ejectment  1. 

COMMON  CARRIER, 

1.  A  pommoa  carrier  may,  by  special  contract,  limit  his . 
liability.     Cooper  et  aL  ExoWa  vs.  Berry  ti  ak^    .      «  5S|6 

2.  And  this  contract  may  be  an  implied  one  or  an  ex- 
press one.    Ibid. 

3.  Usage  is  a  fact  which  may  be  resorted  to,  to  show 
that  such  a  contract  is  to  be  implied.    Ibid 

4.  If  the  contract  between  the  shipper  and  the  carrier 
be,  that  the  carrier  is  to  take  from  the  river  side  one 
hundred  bales  of  cotton  or  less,  and  is  not  to  take^more 
than  one  hundred,  and  the  carrier  takes  more  than 
one  hundred,  he  violates  the  contract  and  thereby  in- 
curs a  forfeiture  of  his  right  to  carry  even  one  him- 
dred  bales,  or  less;  but  if  the  contract  be,  that  the  car- 
rier is  to  take  one  hundred  bales  or  less,  in  any  event, 
then,  if  he  take  more  than  one  hundmd,  he  does  not 
thereby  forfeit  his  right  to  carry  one  hundred  or  less. 
Ibid. 

5.  Shippers  brought  aasumpsit  against  carriers  for  los- 
ing the  goods.  The  facts  were  such,  that  it  was  a 
question  whether  the  carriers  got  the  goods  otherwise 

VOL.  XXI.  41. 
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than  as  trespassers.  Heldy  that  even  if  the  carrien 
got  the  goods  as  tr^passers,  still  theybrm  qfihe  action 
was  no  obstacle  to  a  verdict  against  them.    IbiiL 

CONPESSION& 

L  WhathersubsaqueatcanfessionSyi^theBueives  whoU 
ly  unexceptionable,  were  made  under  previous  influ- 
ences still  operating  on  the  mind,  is  a  question  of  &ct 
for  the  jury,  and  not  of  law  for  the  Court  Pin€9  98. 
The  State, 291 

9.  Where  illegal  confessions  ate  admitted,  which,  if 
believed,  would  serve  to  mitigate  rather  than  to  estab* 
Ushtii^'gaik  ctf  the  prisoner,  and  the  proof  is  foB 
wkhout  them,  it  is  no  ground  for  grantiiig  a  new 
trial    IbitL 

CONSTITUTIONAL  LAW; 

L  The  Act  of  1804,  prohibiting  the  Courts  from  enter* 
taining  an  affidavit  of  illegally  to  an  execution  pro- 
ceeding against  a  de&ulting  tax  collector  and  his 
sureties,  is  not  uuconstitutionaL  Eve  eialtfs.  Tke- 
Stattf  •  •  •  •  SO 

t.  The  provision  in  the  State   Constitution  requiring 

ibe  title  to  land  to  b^  tried  in  the  county  where  it  lies, 

does  not  apply,  when  the  title  is  only  incidentally  in- 

'    volved,  and  is  not   directly  put  in  issua    Xojfficn 

d  alvs.  Rojfston,  .       .  1'6I 

CONTINUANCES. 

See  Jhraeiiee  Superior  Courts  1,  2,  4,  7* 

coNTRAqra 

1.  ^  Received  from  Conner  &  Taylor,  of  Macon,  tfve 
hundred  dollars  as  an  advance  on  sundry  bales  of^eol- 
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ton,  to  be  deliyeted  in  their  warehouse  within   thirty 
dayd.     Macon,  11th  January,  1851. 

(Signed,)  VINCENT  T.  HART. 

Held,  That  this  instrument  is  nothing  more  nor  less 
than  a  due  bill  for  money  loaned.  Hart  vs.  Conner^ 
Taylor,  ......  384 

2.  A  eompromise,  when  made  fall  and  complete,  puis 
an  end  to  the  subject  matter  of  controversy,  and  tbm 
parties'  remedy  is  on  the  contract  of  compromisa 
Parker  tw.  BiUgfj  .  •  .  •  .  4iT 

See  Lease,  and  Landlord  and  Tenant. 

CORPORATIONS. 

1.  A  grant  to  a  municipal  corporation,  ^to  make,  ordain 
and  establish  such  by-laws,  rulieSi  regnlations  and  or* 
dinances  as  shall  appear  to  them  requisite  and  neces- 
sary .£01  the  security^  welfare  and  convenience  of  the 
city;  and  for  preserving  the  health,  peace  and  good 
government  within  the  same''— does  not  authorize  the 
passage  of  an  ordinance  prescribing  a  different  mode 
of  trial  and  punishment  of  the  same  offence,  and  in 
addition  thereto,  to  that  provided  by  the  State  law. 
The  Mayor  and  jSldermen  qfthe  city  qf  Savannah  vs;, 

JUiSStJt^  •  •  ■  « 


2.  The  Legislature  cannot  make  a  citizen,  without 
f  OBsent  and  against  his  will,  the  receiver  of  a  broken 
corporation.    Bethune  ps.  Dougherty,  .  891 

S.  By  the  10th  section  of  the  Act  of  1833,  the  city  of 
Macon  was  authorized  to  borrow  0200,000,  and  to 
pledge  the  public  funds  and  property,  and  the  comment 
thereof,  for  the  redemption  of  the  debt ;  and  also  to 
purchase  any  real  or  personal  estate  for  the  use  and 
benefit  of  the  city.    In  September,  1838,  the  city  sub- 
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scribed  for  five  hundred  shares  of  the  stock  of  thf 
Monroe  Railroad  and  Banking  Company;  and  in  1838, 
(he  Liegidatnre  passed  another  act,  in  which,  after  re- 
ferring to  the  fact  of  the  preTious  loan  which  had  been 
authorized,  and  that  the  same  had  already  been  bor- 
rowed and  invested  in  stocks  for  the  purpose  of  inter- 
nal improvement,  it  gave  power  to  contract  another 
loan  of  like  sum,  and  to  pledge  the  Town  commons 
and  public  property  of  the  city  for  the  payment  of  the 
sam& 

'  Heldy  that  by  these  acts,  the  subscription  to  the  stock 
of  the  Monroe  Railroad  and  Banking  Company,  was, 
by  necessary  implication,  recognized  and  ratified. 
fFjfnn  V8.  The   City  Council  qf  Macon^  .  875 

See  Banks  and  Bankings  I  and  2, 

COVENANTS. 

1.  The  Courts  cannot  impose  obiigadonson  parties  not 
warranted  by  their  covenant    Roberts  vs.  WilHnkj  .  .  9T 

See  Lease. 

CRIMINAL  PRACTICE. 

1.  The  defendant  in  a  criminal  case,  is  entitled  to  ap- 
pear and  demand  his  trial,  and  have  said  demand  put 
upon  the  Minutes,  notwithstanding  the  forfeiture  of 
his  bond  for  non-appearance,  provided  there  be  a  jury 
in  the  box,  qualified  to  try  the  cause,  when  the  de- 
mand is  madcL    Hall  vs.  The  State.        .  .      148 

8.  It  is  not  error,  that  the  prisoner  should  be  first  call- 
ed on  to  answer  whether  he  is  ready  for  trial  King 
«s.  TAeState.  .....       22a 

Seie  also,  Pines  vs.  7Ae  State.        ...  .227 
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9L  The  questions  prescribed  by  statute  to  test  die  coib^ 
petency  of  jurors,  to  try  a  particular  case,  are  the  only 
questions  proper  to  be  asked  them,  but  these  ques* 
tions  may  be  so  varied  in  form  as  to  enable  juxon 
properly  to  understand  them.    IbidL 

See  also,  Pines  vs.  The  Siaie.  .        .  M7 

See  Evidence.  3,  4,  5,  6. 

DEMURRER 

1.  The  heirs  of  D.  filed  a  bill  against  H.  alleging  that  H. 
was  indebted  to  D.  at  the  time  of  his  death,  and  that 
D.  left  no  creditors;  and  praying  for  an  account  of  the 
debt  H.  demurred  to  the  bill,  insisting  that  if  liable  at 
all,  he  was  liable  only  to  an  admimstraior  of  D. 

Held,  That  this  was  not  a  sufficient  ground  of  de^ 
murrer.    Drummondvs^  Hardaway,  43S 

See  Equity  Pleading  and  Practice,  1 1. 

DEVISR 

See  fFills. 

DISCOVERY  AT  LAW. 

1.  Whether  a  question  is  pertinent  or  not  under  the 
statutes  to  compel  discoveries  at  law,  must  be  deter- 
mined by  a  consideration  of  the  evidence,  the  question 
is  likely  to  elicit,  with  the  issue  to  be  tried  Roberts 
vs.  Keaton,  .....  180 

S.  Whether  the  Statutes  authorizing  discoveries  at  law, 
have  been  so  complied  with  as  to  entitle  a  party ,  seek-*' 
ing  evidence,  to  an  answer,  the  whole  proceeding  wffl 
be  looked  to  :      The   interrogatories — ^the  issues  to 
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which  the  testimony  is  to  be  read — the  affidavit  of-tlie 
party— the  order  of  the  Judge,  and  the  notice  to  the 
odverse  party.     Ibid. 

DORMANT  JUDGMENTS. 

1.  The  Act  of  1823,  does  not  extinguish  a  judgment, 
except  as  to  its  lien,  and  capability  of  enforcem^it ;  it 
does  not  destroy  it,  as  the  evidence  of  a  debt.  Wtl- 
Uams  Jldmor,  vs.  Price,  •  507 

S.  In  the  administration  of  assets,  a  dormant  judgment 
is  to  be  classed  with  ^bonds  and  other  obligations." 
lUd. 

3.  A  dormant  judgment  should  not  be  paid  by  the 
representative  of  an  estate  until  revived,  or  until  the 
creditors  and  distributees  and  heirs  have  an  opportuni- 
ty of  contesting  its  validity.    Ibid 

DOWER. 

1.  A  proper  mode  for  the  widow  to  signify  her  elec- 
tion to  take  a  child's  part,  in  lieu  of  dower,  is  to  file  a 
written  declaration  to  that  effect  in  the  Court  of  Ordi- 
nary where  administration  has  been  granted  upon  the 
estate.     Royston  tt  ah  vs.  Roj/sion,  .  161 

ll  Dower  is  a  favorite  of  the  law,  and  neither  the  hus- 
band nor  the  Courts,  can  compel  the  wife  to  relinquish 
her  right,  inchoate  though  it  may  be,  unless  she  is 
asking  the  aid  of  a  Court    Ibid 

EJECTMENT. 

I.  When  the  identical  title  in  ejectment,  has  been  4^ 
cided  in  a  claim  case  between  the  same  parties^  it  iaa& 
aitoppel.    Didkersan  ffs.  Powell^  .143 


2.  The  notufiodiiction  ofproof  onthe  pftrtofllie  pl|dt^ 
tiff  to  support  certain  demises  in  the  dedantionyis  not 
sufficient,  of  itself,  to  authorize  the  striking  them  from 
the  declaration*    Martin  vs.  Anderson j  .  .301 

3.  Upon  the  death  of  one  joint  lessor,  a  recorery  can 
be  had  in  ejectment  for  a  moiety  of  the  land  at  least, 
as  well  as  of  the  mesne  profits.  Bryan  Admor.  vs. 
Jlverett,  .  401 

4.  In  ejectment,  where  a  trial  is  had  after  the  death  of* 
one  of  the  joint  lessors  and  hefore  it  is  known  to  coun- 
sel, on  bringing  the  fact  to  the  knowledge  of  the 
Court,  a  suggestion  of  the  death  may  be  made  nunc 
pro  tunc^  and  thereupon  the  prevailing  party  is  entitled 
to  an  amendatory  order,  vacating  the  judgment  as  to 
the  deceased  party,  to  perfect  the  record  and  cure  Jhe 
error.     Ibid. 

5.  Where  one  of  several  plaintiffs  in  ejectment,  conveys 
his  interest  in  the  premises  during  the  pendency  of 
the  suit,  the  action  may  still  proceed  in  his  name^  to 
iBcover  the  interest    Wo9d  vs.McGuir^s  childrm^  •  .  576 

6.  The  statute  of  Henry  ath,  against  the  sale  of  pre- 
tended  titles,  has  never  been  adopted  in  its  stringeuoy^ 
by  the  Couits  of  this  country,  but  in  a  modified  form 
oxdy,  so  as  to  allow  the  grantee  of  a  deed,  made  duriog 
adverse  possession,  to  use  the  name  of  the  grantor  to 
piDtector  enforce  his  rights.    Ibid. 

7.  Where  A  by  verbal  agreement  sells  to  B  one  half 
of  a  lot  of  land,  B  goes  into  possession  and  remains 
a  few  weeks,  paying  no  part  of  the  purchase  mon^y,. 
and  upon  being  sued  jointly  with  A  for  the  premises, 
surrenders  up  the  possession  to  A  and  abandons  im- 
mediately the  occupancy : 


INQEX. 

• 

wds  defendant  amended  his  answer  by  leave  of  the 
Const,  wiUiont  any  terms  being  imposed  upon  him. ' 
Hddj  That  he  might  again  more  to  dissolve  the  in* 
junction  on  the  foandation  of  the  amended  answer, 
notwithstanding  the  judgment  in  the  first     T^homas 
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9L  When  the  bill  states  all  that  deeds  mentioned  in  the 
bill  conldshoWy  if  exhibits  of  them  had  been  annexed, 
against  the  granting  of  an  injunction,  it  is  no  ob- 
jection to  the  granting  of  the  injunction,  that  exhibits 
of  them  were  not  attached  to  the  bill  Behn  and  Fos^ 
ier  99.  Young  ei  aL  207 

9.  An  affidavit  administered  in  Florida,  to  a  bill  for  an 
injunction,  wiU  not  be  nodeed  in  the  Courts  of  this 
State,  without  authentication*    Ibid. 

la  When  a  bill  contains  any  matter  on  which  com- 
plainant^ according  to  the  statements  of  the  bill,  is  en- 
titled to  relief,  it  cannot  be  dismissed  for  the  want  of 
equity.  Hammcit  et  aL  vs.  Christie,  .  .         251 

11.  In  a  suit  in  equity,  against  several  persons,  a  de- 
murrer by  a  part  of  them  may  be  heard  and  doteraun- 
ed  before  the  others  have  been  served  with  tbe  bilL 
Tkmnas  vs.  fFtnier,  ei  aL  358 

12.  Where  an  order  has  been  taken  already  by  th^ 
complainants'  solicitor  setting  down  the  cause  for 
trial  at  the  next  term,  which  is  unexcepted  to,  it  is  too 
late  for  the  defendants'  solicitor  to  move  to  dissolve  an 

■ 

injunction  previously  granted^  on  account  of  the  £ul- 
ure  of  tbe  complainants  to  speed  their  caujia  SmifJ^ 
ei  id,  vs.  Cooper  ei  aL  Exor*s.  .  359 

13.  It  is  usaa)  to,  tnke  the  sti^temepts  ^  cpu^amsl  miNio 
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in  their  place,  as  to  the  service  of  amendmeats^noticea^ 
interrogatories,  &c. ;  still  it  is  the  right  of  the  oppoaMia 
party,  to  require  the  fact  to  be  verified,  if  be  see  fit  to 
do  so.     Smith  vs.  Cooper  et  oL  Exors.  359 

14.  If  complainant  in  equity  goes  to  trial  on  bill  and 
answer,  and  the  answer  does  not  support  the  allega- 
tions in  his  bill,  he  has  no  proof  and  cannot  have  a  de- 
cree.    Parker  vs.  Siley^  •  .  .  427 

ESTATES  TAIL. 
See,.  Willsy  3, 4,  5. 

EVIDENCR 

37.  Positive  evidence  should  control  and  outweigh 
negative  evidencei    Brady  vs.  LUtle^  .        .138 

2.  If  the  evidence  in  an  issue  u  ied  by  the  Court,  was 
sufficient  to  warrant  the  judgment,  independent  of  il- 
legal evidence  admitted,  the  judgment  will  not  be 

disturbed.     Ibid. 

3.  If  primary  evidence  is  unattainable,  secondary  is 
admissibla    Jlllen  vs.  The  State^  .  .  217 

4.  It  is  not  in  general  necessary  to  prove  the  written 
appointments  of  public  officers.  Proof  that  a  person 
acts  as  a  public  officer,  lAprmafacie^  sufficient  to  show 
that  he  is  such  officer.    Ibid, 

5.  On  indictments  for  assault  with  intent  to  murder,  in 
^er  to  enable  the  jury  to  judge  of  the  intent,  the  ef- 
fects of  the  blow  inflicted  may  be  given  in  evidence. 
King  vs.  The  State,  ....         220 

e.  I|  is  too  late  to  object  to  the  evidence  of  a  witness 
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taken  on  a  criminal  trial,  after  it  has  been  read  withr 
oat  objection.    Ibid, 

7.  A  Presentment  that  has  not  been  earned  into  judg^ 
ment  is  not  admissible  against  the  party  presented,  as 
evidence  to  show  him  guilty  of  the  offence  charged  in 
the  presentment.    Shaw  vs.  City  Council  of  Macon,    280 

8.  Proof  by  witnesses  that  they  never  knew  or  heard  of 
a  particular  person  is  no  proof  of  the  non-existence  or 
death  of  that  person.     Martin  vs.  Anderson,        .        SOI 

9.  In  a  case  between  an  incorporated  Bank  and  a 
stockholder,  the  books  of  the  Bank  are  admissible  as 
evidence  for  the  Bank.    Merchants  Bank  of  Macon, 

vs.  Administrator^  of  Rawls,  .  .  .  334 

10.  The  defendants  in  a  declaration  signed  the  follow- 
ing words  on  the  back  of  the  declaration  : 

^^e  acknowledge  due  and  legal  service  of  the  within 
writ,  and  waive  the  necessity  of  copy  of  it,  and  ser- 
vice thereof  by  the  SheriC^^  There  was  no  process  to 
the  declaration. 
Held,  That  parol  evidence  was  admissible  to  show 
that  the  defendants  intended  tp  include  process,  in  the 
waiver,  and  left  out  the  word  process  by  mistake  or 
ignorance.    Ifigrametal  vs.  Little,        .        .        •      420 

11.  Parol  evidence,  though  not  admissible  to  vary  or 
contradict  a  writing,  is  admissible  merely  to  explain 

a  writing.   Cooper  et  aL  Exors  vs.  Berry  et  aL    .    .    526 

12.  The  sayings  of  a  principal  legatee  under  a  will^ 
though  not  a  party  to  the  record,  admissible  in  evidence 
80  as  to  effect  his  own  interest  only.    Morris  tr  ^1^ 

vs.  Stokes,  .....  55S 

13.  Any  acts,  or  declarations  in  connection  with  these 
acts,  by  the  principal  legatee,  who  procures  the  will 
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ondto  which  he  daima,  to  be  written,  may  be  given 
.  in  evidence  as  pa]%of  the  res  gestae.    Ibid, 

14.  It  is  not  competent  to  testify  to  the  m^re  yerbal 
statements  of  a  party,  unless  the  witness  is  certain  as 
to  the  person  from  whom  he  heard  them.    JbuL 

15.  It  is  allowable  to  repeat  an  entire  conversation, 
which  ocourred  between  the  witness  and  a  party, 
which  consisted  amongst  other  things,  of  distinct 
charges  made  by  the  witness,  and  which  were  silently 
acquiesced  in  or  answered  and  justified.    Ibid. 

16.  While  the  bills,  answers  and  exhibits,  in  an  equity 
case,  can  prove  nothing  of  themselves,  as  to  what  was 
adjudged  between  the  parties,  still  they  are  admissible 
in  evidence,  as  the  foimdation  for  the  decree;  as  with- 
out them  the  decree  itself  could  establish  nothing,  and 

.  the  whole  may  be  offered  together  or  consecutively. 
Young  vs.  Harrison.  •  584 

See    Ceriificaies  qf  Public  Officers. 

Claimf  2. 

EXCEPTIONS* 

I.  Ej^ceptions.  to  a  decision  of  the  Inferior  Court, 
should  contain  a  full  statement  of  the  proceedings  of 
the  Court  upon  the  matter  excepted  to.  Justices  qf 
Inferior  Court  vs.  Monroe^  .  .174 

FOHEIGN  LAWSw 

•        •  * 

See  Interest. 

GRANTS. 

I.  A  grant  canaot  be  collaterally  imofiached  and  sot 


•         • 
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aside  bf  pfoo^tbat-  it  issued  through  nuelBke  to  the 
wrong  person,  Martin  w.  ^ttdenon*   •     .         «  501 

GUARDIAN  OF  LUNATIC, 


1.  The  guardian  of  a  Lunatic  may  sue  in  bis  own 
name  as  guardian,  to  recover  the  possession  of  person^ 
al  property  belonging  to  his  waird,  and  which  hasbeea 
converted  since  his  appointment  FiM  ir  Jtdanm 
vs.  Zjueagf  •  .  .  •  . 


HIRE  OP  NEGROES. 


See  Bailmmi. 


HUSBAND  AND  WIFE. 

1«  Upon  marriage,  the  real  as  well  as  the  personal  es- 
tate of  the  wife  vests  in  the  husband,  and  his  occupan- 
cy of  the  land  is  evidence  that  he  httd  redilced'  it  to 
possession,  even  if  that  were  necessary  to  the  consvim- 
matiefi  t^Ym  right    Boyston  ei  oL  t».  Rojfshmy    .    •  IVt 

ILLEGAL  CONTRACT. 

L  The  Coait  will  not  sostain  a  caae  which  must  be 
supported  thiou^  aa  illegal    contract    Afford  «a 


49 


ILLEGALITY. 


!'«  The  Courts  are  prohibited  by  the  TaiT  Ael  of  18M 
to  entertain  an  affidavit  of  ill^ality  to  an  execution 
pioceoding  against  a  defiiulting  Tax  Collector  and  his 
m«IML    Em€iaLff$.TkeSUUej  .        .    SO 

8»  A  porty  complaining  of  error  must  pay  all  costs  that 
have  accrued  up  to  the  time  of  filing  his  exceptions^ 
and  if  he  &il  to  do  i^  and  the  Clerk  issue  execution 


INDEX  65* 

against  him,  although  in  the  mean  time  h«hafi  obtain- 
ed a  reversal  of  the  judgment,  he  cannot  arrest  the 
execution  by  affidavit  of  illegality.  Officers  qf  Court 
v9.fValkerj  ......  381 

INSOLVENCY. 

1.  In  a  suit  on  an  endorsement  by  which  the  endorser 
*^  only  is  to  be  liable  when  the  maker  is  sued  to  insol« 
rency/'  a^.  fa.  against  the  maker,  with  the  return  of 
«no  property/'  is  prima  facie  evidence  that  the  maker 
has  been  sued  to  insolvency,  Lawson  vs.  ffrighi, 
ofim^r,  ....  .  .  24i 

See  EquUy  pleading  and  Practice  4. 

INJUNCTION. 

1.  An  injunction  may  be  ordered  at  Chambers,  out  of 
the  county  of  defendant's  residence.  Burchard  vs. 
BoycCf  ...  •      0 

2.  No  error  for  the  Chancellor  to  grant  an  iiqunction 
inJBtantly,  if.  in  his  .judgment  the  justice  of  the  case  and 
Ihe  evidence  require  it ;  and  his  discretion  will  not  be 
controlled  by  this  Court  when  an  urgent  necessity  ap- 
pears for  granting  it  instanter.    Ibid. 

9.  A  plaintiff  in  attachment  was  enjoined  from  selling 
the  pfoperty  attached.  The  levying  iMcjet^  in  his 
presence,  sold  a  part  of  the  property,  he  saying  neither 
yea  nor  nay  in  the  matter.  Held^  That  he  violated 
the  injunction.    Blood  vs.  Martin^  •     •  ItT 

4.  Injunction  dissolved  when  answer  denies  the  equi- 
ty of  the  bill.    Beckham  vs.  Newton^  •  .  187 

5.  It  is  a  good  ground  to  refuse  an  injunction,  if  the 
poorty  against  whom  it  is  prayed,  propose  in  the  pres* 
ence  of  the  Chancellor,  to  do  all  that  a  Court  of  Equity 
on  the  most  favorable  construction  of  compiainanfa 
osile^  ought  to  decree  for  him^  provided  he  complies 
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with  his  proposilioiu    BAen  4*  F^er  v$.  Foung  ^ 

\^0*^  m  m  y  •  •  •  •     SfUT 

(K.  When  a  party  is  restrained  by  injunction  from  the 
enforcement  of  an  important  right  and  be  acquiesces  by 
making  no  effort  to  get  rid  of  it,  the  Court  will  not  dis- 
miss the  bill  or  dissolve  the  injunction  because  the 
complainants  had  been  wanting  in  diligence,  without 
previous  notice  to  speed  the  cause.  Baird  et  aL  tw. 
Mosts  et  aL  .      .  M9 

7.  Bill  against  two  defendants:  Their  answers  show 
ihat  they  have  each  an  interest  in  the  subject  enjoined, 
and  are  so  connected  as  to  require  that  the  answers  of 
both  should  be  considered  on  a  motion  to  dissolve 
the  injunction: — If  the  answers  taken  together  sustain 
or  tend  to  sustain  the  case  made  by  the  bill,  the  in* 
junction  ought  not  to  be  dissolved.  Hammiit  etoLvi. 
Ckrisiiej  ......  S51 

a  Where  there  is  no  equity  in  a  bill,  or  when  the  ans- 
wer denies  the  equity,  if  any,  the  injunction  ought  to 
be  dissolved    Miller  ifs.  Maddax,  .  S8T 

INTEREST. 

1.  On  contracts  made  in  one  State  to  be  performed  in 
another,  if  they  bear  interest,  the  law  of  the  State 
where  they  are  to  be  performed  governs  die  rate  of 
interest  to  be  paid.  Vinson  et  al  vs.  Plait  tr  Me^ 
Kenziej  .  •  •  •  .  .  135 

.See  TYtistees'  •Accounts. 

JUDGMENT,  ARREST  OF, 

« 

1.  Nothing  can  be  a  ground  for  a  motion  in  arrest  of 
judgment,  unless  it  be  something  that  appears  ''upon 

the  face  of  the  record."    Broum  vs.  Lee^  .159 

2.  Arrest  of  judgment  not  allowed,  but  for  intrinsic  de- 
fecU  in  the  record.     doUins  vs.  Huickins^  .  270 
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JURISDICTION. 

« 

1.  To  a  bill  praying  relief  against  two  parties  as  fraud- 
ulent confederates,  one  of  whom  resides  in  a  difierent 
county  from  that  in  which  the  bill  is  filed,  the  latter 
cannot  object  that  he  is  not  sued  in  the  county  in  which 
he  resides.  Lawaon  ei  aL  adm?rsy  vs.  Cunninghtan^ 
adnity  ....  •  •  454 

See  If^nctiofiy  1. 

JURY  AND  JURORS. 

1.  A  Juror  is  competent,  notwithstanding  be  may  hare 
expressed  an  opinion  as  to  the  subject  matter  of  tfie 
litigation.    Roystontt  aLvs.  Sayston^  .  .161 

See  Criminal  Practice  S. 

JUSTICES  OF  THE  PEACE. 

1.  Justices  of  the  Peace  are  not  bound  to  gire  the  law 
of  a  case,  on  trial  before  a  jury  in  their  Courts,  in 
charga    Johnson  vs.  Nelms^  .  •  .198 

2.  Juries  in  Justices'  Courts  are  bound  to  render  ver- 
diets  according  to  the  rules  of  law  and  equity,  appli- 
cable to  the  case  before  them,  and  if  they  violate 
these,  their  verdicts  may  be  set  aside.    IbicL 

LANDLORD  AND  TENANT. 

1.  Where  premises  are  let  and  certain  repairs  are  to  be 
done  by  the  landlord  before  the  tenant  takes  posses- 
sion, it  is  a  condition  precedent,  which  must  be  per- 
formed, otherwise  no  rent  is  recoverable  if  the  occupa- 
tion is  abandoned  for  want  of  these  repairs ;  and  the 
fact  that  the  tenant  went  into  possession  btfare  the 

VOL.  XXL  42. 
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day  stipulated,  is  no  waiver  df  the  repairs  as  a  condi- 
tion precedent     Strohecker  et  aL  vs.  Barnes,  .  430 

See  UfMjuidaied  Damages. 

LEASE. 

1.  The  assignee  of  a  lease,  stands  in  the  place  of  the 
lessee,  and  is  entitled  to  all  the  benefits,  and  subject 
to  all  the  liabilities  of  the  covenants  contained  in  the 
lease.    Roberts  vs.  Willinkj  .  .  .    .     97 

LOST  PAPERS,  &a 

1.  The  sixth  section  of  the  Judiciary  Act  of  1799,  does 
not  confer  on  the  Superior  an4  I&f<^npr  Courts,  power 
lo  establish  copies  oi  lost  wills,  whether  such  wills 
have  been  admitted  to  probate  or  not  M cDonaij> 
dissenting  as  to  wills  lost  before  probate.  Perkins  vs. 
Perkins,  .  .  .13 

• 

LUNACY. 

1.  The  inquisitionof  lunacy  and  the  appointment  of  a 
guardian  consequent  thereon,  is  prima  facie  evidence 


only,  and  hot  conclusive  against  third  persons,  who 
were  not  parties  to  it    Field  fy  *Sdatns  vs.  Lucas, 

^.  Mere  irregularities  committed  under  a  writ  de  hma^ 
tico  inquirendo,  such  as  the  report  being  made  by 
thirteen  men  instead  ol  twelve,  wH!  not  vitiate  the  pro- 
ceeding, and  the  judgment  thereon.     IbicL 

See  Chiardian  qf  Lunatic. 

MACON,  CITY  OP. 

1.  The  Marshal  of  the  city  of  Macon  holds  his  office  *y 
law  for  twelve  months.  He  therefore,  does  not  hold  it 
at  the  will  of  the  city  Council,  although  it  be  recited 
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in   his    official  bond)  thai  be  doe&    Shmu  vs.  Ciiy 
Ckmncil  o/Macon^  •  .  .  .       .  £80 

2.  A  £Eulure  by  the  Marshal  of  the  City  of  Macon,  to 
prosecute  for  offences  committed  in  his  presence,  even 
although  not  notified  to  prosecute,  is  such  a  neglect  of 
duty  as  makes  him  removable  from  office  by  the 
Mayor  and  Council    Ibid. 

MANDAMUS. 
See  Excqationa. 

MANUMISSION. 
See  Slaves  andjree  persons  qf  color. 

MARITAL  RIGHTS. 
See  Husband  and  Wtft. 

MARSHALING  ASSETS. 

1.  A  bill  to  enjoin  creditors  and  marshal  assets,  will  not 
be  sustained  if  the  need  for  it  was  brought  about  by 

the  executors'  neglect  of  duty.    Furlow  vs.  Tillman,    150 

2.  Equity  may  interpose  on  the  application  of  an  ad- 
ministrator, and  enjoin  suits  of  creditors,  and  by  a  de- 
cree adjust  the  rights  of  all,  in  cases  of  great  compli- 
cation and  difficulty;  and  when  the  intestate's  estate 
is  involved  in  two  partnerships,  and  the  plea  of  plene 
adndnistravU  prsster  is  pleaded,  and  the  solvency 
of  the  estate  doubtful,  such  a  case  is  presented. 

S.  Although  the  bill  of  the  administrator  may  not  be 
as  explicit  as  it  should  be,  in  respect  to  his  diligence  in 
the  administration,  yet  if  enough  appears  to  show  that 
the  difficulties  attending  the  administrati(m  wq  not 
chargeable  to  him,  a  Court  of  Equity  will  come  to  his 
relief    Beers  ^  Bogart  vs.  Slrohecker^  admW,  •  442 
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MARRIAGE  SETTLEMENTS. 

1.  Parties,  though  provided  for  in  a  marriage  settlement, 
if  they  are  not  parties  to  it,  nor  heirs  at  law  of  parties 
to  ity  and  are  not  embraced  within  the  scope  of  the 
marriage  consideration,  cannot  have  it  reformed  in  a 
Court  of  Chancery.     Cook  vs.  fValkery  .  370 

MINUTES  OF  COURT. 

1.  The  Clerk's  minutes  should  show  tbe  entire  pro- 
ceedings of  the  Court,  and  the  Judge's  entries  on  the 
docket,  showing  how  cases  are  disposed  of,  should  be 
transferred  to  the  minutes,  when  orders  and  verdicts, 
&C.,  do  not  show  more  fully  the  action  of  the  Court 
Brady f  assignee^  vs.  Little,  .        .  132 

See  New  Trials  5. 

MORTGAGES. 

1.  A  judgment  of  foreclosure  of  real  estate,  that  the 
mortgagee  do  recover  of  the  mortgagor  so  much  (nam- 
ing the  several  sums)  for  his  principal,  interest  and 
costs — ^that  the  equity  of  redemption  in  and  to  the 
mortgaged  premises  be  forever  barred  and  foreclosed, 
'and  that  such  other  proceedings  be  had  as  are  point- 
ed out  in  the  statute  in  such  cases  made  and  provid- 
ed," is  sufficient     Dickerson  va.  Powell^  .        .  143 

2,  In  the  case  of  a  sale  and  conveyance  of  land,  and  a 
mortgage,  taken  at  the  same  time,  in  return,  to  secure 
the  payment  of  the  purchase  money,  the  deed  and  the 
mortgage  are  considered  as  parts  of  the  same  contract 
constituting  one  act ;  and  justice  and  policy  equally 
require  that  no  prior  judgment  against  the  mortgagor 
should  intervene  and  attach  upon  the  land,  during  the 
transitory  seizin,  to  the  prejudice  of  the  mortgagee. 
Lumpkin,  J. 
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A.  sold  and  conveyed  land  to  B.  taking  a  mortgage 
to  secure  the  payment  of  the  purchase  money.  C.  had 
a  judgment  against  B. 

Heldy  that  the  land  was  liable  to  the  mortgage  be- 
fore it  was  to  the  judgment.  Bennino,  J.  concurring. 
McDonald,  J.  dissenting.  Scott^  Carhart  fy  Co,  vs. 
Warren  fy  Spicer,  .....  408 

3.  If  a  mortgagor  die  insolvent,  and  there  is  no  admin- 
istration on  his  estate,  and  the  equity  of  redemption  has 
been  sold,  the  mortgagee  may  proceed  to  foreclose,  in 
equity,  against  such  purchaser  and  his  vendees.    Mai/ 

^  Stokes  vs.  Rawson  et  al.  .  .  .461 

4.  The  purchasers  of  the  equity  of  redemption,  are  au- 
thorized to  defend  against  the  mortgagor ;  and  the 
heirs  at  law,  not  being  parties,  are  not  concluded  by 
the  proceeding.    Ibid. 

See  Priority/ of  Liens. 

NEW  TRIAL. 

1.  New  trial  ordered  because  the  verdict  of  the  jury  is 
contrary  to  evidence.     Hook  vs.  Stovall,  Dunn  fy  Co.     69 

2.  JSiUe  Nisi  for  a  new  trial  may  be  granted  without 
notice  to  the  opposite  party,  and  in  his  absence,  but  the 
party  applying  for  it  is  not  entitled  to  it  as  a  matter  of 
right  The  Court  should  look  well  into  it  and  not 
grant  it  unless  it  thinks  the  grounds  upon  which  it 
is  moved  require  consideration.  Powell^  adm^r.  vs. 
Howell,  .....  .  214 

3.  Twenty  days  notice  or  service  on  the  opposite  party 
must  be  given  or  effected,  unless  notice  be  waived  or 
the  motion  argued  instanter  by  consent    Ibid. 

4.  New  grounds  cannot  ordinarily  be  added  to  motions 
for  new  trials.    Ibid. 
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5.  Brief  of  the  evidence  need  not  be  entered  on  the 
minutes  of  the  Court    Ibid. 

6.  If  it  does  not  appear,  that  a  question  was  proposed 
to  a  witness  and  refused  by  the  Court,  it  cannot  be 
heard  on  a  motion  for  a  new  trial  in  this  court  King 

vs.  The  State.  .....  220 

7.  When  the  testimony  seems  equally  balanced,  a 
single  witness  deposing  on  each  side,  the  Court  will 
not  ^rant  a  new  trial  because  the  verdict  is  contrary 
to  evidence.  It  is  for  the  jury  alone  to  decide  upon 
the  credibility  of  the  witnesses.  Brooks  vs.  Smithy 
etaLy.  .  •  •  .  .  261 

a  If  the  verdict  is  not  supported  by  evidence  a  new  trial 
will  be  granted.    Field  4*  •Adams -vs.  JReid,        .         .314 

9.  Where  a  party  might  have  given  evidence  at  a  pro*V 
er  time,  and  he  sees  fit  to  withhold  it,  and  take  the 
chances  of  a  verdict,  it  is  no  cause  for  a  new  trial,  and 
it  would  be  of  mischievoua  tendency  to  grant  a  new 
tri^,  to  give  the  party  an  opportunity  of  introducing 
the  testimony  after  it  is  ascertained  where  the  cause 
presses.  Wright  et  aL  vs.  Central  Railroad  and  Bank- 
ing Company  J  .  •  .  •         •    •  345 

m 

# 

10.  A  new  trial  will  be  granted  when  the  verdict  is 
strongly  and  decidedly  against  evidence,  especially  if 
there  is  reason  to  apprehend  that  the  jury  may  have 
failed  to  make  a  proper  application  of  the  rule  of  law 
regulating  the  case  to  the  testimony;  Poee  ei  altm. 
Mealing,  •.••••  464 

NOTICE  TO  PRODUCE  PAPERS. 
See  Practice  Superior  Court  6, 
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ORDINARY'S  JURISDICTION. 

See  Loat  Papers  fyc,  and  Wills  1. 

PAROL  CONTRACTS. 

1.  A  parol  agreement,  absolute  or  conditional,  to  pay 
the  debt  of  a  third  person,  void.    Johnson  vs.  Morris^  238 

PARTITION  AND  SALE  OF  REAL  ESTATR 

1.  The  law  is  reluctant  to  interfere  with  the  rights  of 
property,  and  properly  so ;  it  will  not  seisse  and  ap* 
propriate  it  even  to  pubhc  use,  without  just  compen- 
sation. This  is  going  quite  far  enough.  It  should 
require  a  strong  case,  even  of  absolute  necessity,  to 
justify  the  Courts  in  going  beyond  this.  Royston  et 
oL  vs.  Royston,  .....  161 

It.  The  act  of  1837,  will  coerce  recusant  parties  who 
are  sui  juris  to  comply  with  a  decree  for  partkion, 
but  not/em^  coverts  as  to  their  rights  of  dower,  and 
who  are  seeldng  no  relief  at  the  hands  of  the  Court 
Ibid. 

PARTNERS  AND  PARTNERSHIP  PROPERTY. 

1.  Although  one  of  the  partners  in  an  insolvent  partner- 
ship, mortgages  his  interest  to  one  of  his  individual 
creditors,  a  sale,  bona  fide  made  to  pay  a  partnership 
debt,  or  for  money  applied  to  such  purpose,  will  con- 
vey a  good  title  against  the  mortgage.    Shaw  vs.  Mc 

'  Donaldf  ......  395 

8.  The  Sheriff  may  levy  on  and  sell  the  interest  of  a 
partner  in  partnership  property.    Ibid. 

PAYMENTS  BY  SURETY  AND  ENDORSER. 
See  Prinoipal  and  Sureiy. 
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PHYSICIANS. 

1.  A  physician,  who  was  practicing  at  the  date  of  the 
Act  of  1847,  which  revived  the  Act.of  1825,  to  regu- 
late the  licensing  of  physicians  in  this  State,  &c^,  is  a 
qualified  physician,  and  may  collect  his  accounts  for 
medical  services.    Newsom  vs.  Lindas/  adm^ry  .  365 

PLEADING. 

See  Charge  of  the  Court ,  4. 

See  also,  miction,  Set-^off. 

PRACTICE,  SUPERIOR  COURT. 

L  A  party  is  not  entitled  to  a  continuance  on  the 
ground  of  surprise,  who  neglects  to  procure  witnesses 
whom  he  knows  to  have  been  present  at  the  time  the 
act  was  committed  for  which  he  was  indicted.  King 
vs.  The  State,  .  .  .  .  .220 

2.  To  entitle  a  party  to  a  continuance  on  the  grounds 
that  a  commission  to  take  depositions  had  not  been 
returned,  and  that  a  party  plaintiff*  had  not  answered 
interrogatories  propounded  to  him,  he  must  in  the  first 
case  show  due  diligence  in  obtaining  a  commission 
and  forwarding  the  interrogatories  for  execution ;  and 
in  the  last,  that  he  had  complied  with  the  statutes  to 
compel  discoveries  at  law.    Martin  vs.  ^nderson^    •  301 

3.  When  a  rule  nisi  for  new  trial  is  submitted  to  the 
Judge  by  consent  that  he  shall  return  his  decision  to 
the  clerk,  within  twenty  days,  to  be  entered  as  the 
judgment  of  the  Court,  as  of  the  Term  when  the 
motion  was  made ;  it  is  good  notwithstanding  it  is  not 
received  until  after  the  twenty  days  have  expired. 
Pace  ei  ctL  vs.  Mealing^  .  ,  •  .  464 

4.  Where  the  continuances  of  the  party  have  been  ex- 
hausted, it  is  at  the  discretion  of  the  Court  whether  it 
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will  grant  a  farther  continuance  at  its  own  instance, 
having  a  due  regard  to  the  proper  administration  of 
justice.     Wood  vs.  McGuir^s  Children^  .        .  576 

5.  It  is  too  late  to  object  to  the  want  of  service  of  in« 
terrogatories,  after  the  trial  has  commenced,  where  the 
interrogatories  have  been  in  office  for  several  years, 
and  have  been  read  without  objection  on  two  former 
trials.     Ibid. 

6.  Papers  are  produced  under  notice,  when  directed  to 
parties  or  their  counsel ;  when  in  the  possession  of 
others,  they  must  be  reached  by  a  stibpoena  duces  te- 
curru    Ibid. 

7.  By  the  7th  section  of  the  Act  of  January  1852,  it  is 
provided.  "  That  when  any  cause  shall  be  sent  back 
to  the  Superior  Courts  by  the  Supreme  Court,  the  same 
shall  be  in  order  for  trial  at  the  first  Term  of  the  said 
Superior  Court  next  after  the  decision  of  the  said  Su- 
preme Court  And  when  either  party  may  have  ex- 
hausted their  continuances  on  the  appeal,  the  said  Su- 
perior Courts  shall  have  full  power  and  authority  to 
grant'one  continuance  to  said  party,  as  the  ends  of 
justice  may  require." 

Hetdy  that  the  party  is  entitled  to  one  continuance 
only,  under  the  Act.     Young  vs.  Harrison.        .        .  584 

S&d^ppecdf  2. 

PRACTICE,  SUPREME  COURT. 

1.  To  a  bill  brought  in  Baker  county,  a  demurrer  was 
filed,  which,  by  consent  of  parties  was  argued  before 
the  Judge  in  Dougherty  county.  The  judgment  was 
rendered  in  the  county  of  Dougherty,  the  Judge  di- 
rected the  clerk  of  the  Superior  Court  of  that  county  to 
transmit  the  decree,  together  with  all  the  papers  in  the 
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case  to  the  clerk  of  Baker  Superior  Court,  and  that 
the  order  be  entered  on  the  minutes  of  Baker  Superior 
Court 

Held,  That  the  writ  of  error  should  be  sued  out 
from  Baker  county,  and  the  record  transmitted  to  this 
Court  by  the  Clerk  of  that  county,  and  not  of  Dough- 
erty.   Eafrs  qf  RaweU  et  aL  vs.  Ex'rs  qf  Neves^  125 

8.  Questions  that  have  been  directly  made  and  solemn- 
ly adjudicated  by  this  Court,  between  the  same  parties, 
cannot  be  brought  up  on  another  writ  of  error  for  re- 
viewaL     Young  vs*  Harrison,  .  584 

See  lUegality,  2.    Writ  of  Error. 

PRINCIPAL  AND  SURETY. 

1.  The  principal  and  sureties  in  a  promissory  note  were 
sued  jointly  and  judgment  went  against  them  jointly. 
The  sureties  paid  off  the^i/o.  and  an  entry  to  that  ef- 
fect was  made  thereon :  Heldj  That  the  sureties  had 
no  right  to  return  the^  fa.,  and  sue  out  a  ecu  so.,  and 
arrest  the  principal  thereon.    Elam  vs.  Rawson  et  aL  139 

S.  Pending  suit  against  a  principal  and  endorser  joint- 
ly, the  endorser  paid  t^ie  note :  Held,  that  this  pay- 
ment was  a  bar  to  the  further  proseoution  of  the  suit, 
even  for  the  benefit  of  the  endorser.  Gr{ffin  vs. 
Thomas  et  aL  .  .  .198 

PRIORITY  OF  LIENS. 

1.  A  Deed  of  Trust  being  taken  on  a  variety  of  proper* 
ty,  to  secure  the  payment  of  a  bond  debt,  and  a  por- 
tion thereof  having  beeu  sold  to  satisfy  a  judgment  at 
law,  under  ncHice  at  the  time,  that  it  was  eold  sul^ject 
to  the  trust  lien ;  and  th^  Trustee  having  proceeded 
afterwards  to  reaell  the  property  so  purohaeed, 
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exhausting  first  that  which  remained  undisposed  of  in 
the  hands  of  the  debtor : 
Heldy  1.  That  the  whole  of  the  property  included  in 
the  Trust  Deed  is  to  be  regarded  as  subject  to  the 
amount  of  money  due  upon  the  bond  debt  2,  That 
if  the  property  sold  brought  what  it  was  fairly  worth, 
then  it  should  not  be  disturbed  until  the  balance 
of  |iiM  |ir  ipitity  embraced  in  the  Trust  Deed  be 
sold.  3.  Then  should  there  still  be  a  deficiency^  the 
property  first  sold  must  make  up  the  difference.  4.  If 
the  property  sold  would,  at  its  fair  worth,  to  be  ascer- 
tained at  the  time  of  sale,  in  addition  to  what  has  al- 
ready been  paid  for  it,  extinguish  the  bond  debt,  then 
it  shall  bear  the  whole  burthen  of  discharging  that  in- 
debtedness;, 5.  If  however,  at  its  fair  worth,  it  would 
fall  short  of  satisfying  the  outstanding  incumbrance, 
then  the  property  unsold  should  contribute  its  pro-rata 
proportion  of  said  lien.    Semmes  et  aL  vs.  Moses  et  al.  439 


See  MortgageSy  2. 


PROCESS. 


1.  The  Act  of  1840  CobVs  Dig.  473,  which  requires 
that  where  the  Sheriff  is  interested,  the  process 
shall  be  directed  to  the  Coroner  of  the  eounty  in  which 
the  Sheriff  may  reside, ''and  to  the  Sheriffs  of  the  ad- 
joining counties,"  is  directory  and  for  the  benefit  of  the 
plaintiff     Rutherfordvs,  Dixon  •AdmoVy  383 

2.  "WTiere  process  is  directed  to  the  Coroner,  without 
the  words,  ''and  to  the  Sheriffs  of  the  adjoining  coun- 
ties,'* and  is  served  by  the  Coroner,  such  service  is 
good.    Ibid. 

See  EvidencBy  10. 
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RAIL  ROADS. 

1.  The  fifth  section  of  the  Act  of  1847,  "to  define  the 
liabilities  of  the  several  Rail  Road  Companies  of  this 
State,  for  injury  to,  or  destruction  of  live  stock,  or  oth- 
er property,"  &C,,  is  repealed  by  the  Act  of  1854,  *^to 
define  the  liabilities  of  the  several  Rail  Road  Compan- 
ies of  this  State  for  injury  to  or  destruction  of  live 
stock,"  &c  Jones  vs.  The  Central  Railroad  and  Bank- 
ing Company,  .  .  .  .  104 

RECEIVER. 

1.  When  one  partner  in  violation  of  his  duty  as  part- 
ner, mismanages  the  partnership  business,  to  the 
great  detriment  of  the  partnership,  and  is  insolvent,  the 
other  partner  is  entitled  to  a  dissolution,  and  to  the 
appointment  of  a  receiver.    Boyce  vs.  Burchard,        .    74 

See  Corporations,  2. 

REFORMING  CONTRACTS. 

1.  Equity  will  not  reform  a  contract  on  the  ground  of 
mistake,  unless  the  allegations  in  the  bill,  are  sufficient 
to  show  clearly  that  it  was  really  by  mistake,  that  the 
parties,  one  and  all,  entered  into  the  contract  New^ 
ell  et  aL  vs.  6tiles  Ea?or.  .  .  .  118 

See  Marriage  Settlements. 

SLANDER, 

1.  To  call  a  man  a  rogue  is  noi^per  se,  actionable. 
Ford  vs.  Johnson,  ....  399 

SET-OFF. 
1.  Although  an  account  may  have  been  pleaded  as  a 
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set-off  in  another  suit  between  the  same  parties,  if  it  be 
pleaded  a  second  time,  the  defendant  may  prove  it ; 
but  as  we  have  no  special  pleading,  the  plaintiff  may 
reply,  by  proofs  that  it  was  pleaded  and  passed  upon 
by  the  jury  in  said  former  case,  and  such  evidence  will 
be  a  good  bar,  unless  the  defendant,  rejoining  by  proof^ 
relieve  it  from  the  operation  of  the  bar.  Merchants 
Bank  qfMacon^  vs.  Sawh  et  aL  Jidmfor.        .        .881 

SHERIFF'S  SALES. 

1.  At  a  sherifi's  sale,  A.  bid  one  dollar,  B.  bid  two  dol- 
lars, A.  bid  three  dollars,  B.  bid  three  dollars  and  a  half ; 
b  ut  the  sheriff  fraudulently  refused  to  cry  this  bid,  and 
knocked  off  the  property  to  A.  at  three  dollars. 

Heldj  That  B.  had  the  right  to  go  into  equity,  and 
have  the  sale  resumed  at  the^oint  of  his  bid. 
Bvffey  vs.  Rutherford  et  aL  .  •  .        363 

SLAVES  AND  FREE  PERSONS  OF  COLOR 

1.  A  manumission  of  slaves  by  will  to  take  effect  at 
the  death  of  testator,  and  before  their  removal  from  the 
State,  although  they  are  directed  to  be  sent  to  Liberia, 

or  some  free  State,  is  void.    Drane  et  al.  vs.  Beall,      .     21 

2.  Principle  and  policy,  notfto  say  positive  law  are  op- 
posed to  the  whole  scheme  of  emancipation,  contem- 
plated by  this  will    Ibid. 

3.  Under  the  following  clause  in  a  will,  viz : 

^I  give  and  bequeath  to  W.  S.  my  tract  of  land  known  as 
the  Harp  place,  containing  three  hundred  and  odd  acres 
of  land.  And  whereas  also,  I  design  this  lot  of  land 
as  a  home  formysaidservantjMariah,  said  tract  so  be- 
queathed to  the  said  W.^jS.  shall  not  be  liable  for  the 
debts  of  the  said  W.  S.  until  after  the  death  of  my 
said  servant  woman  Mari^^h.'' 
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Heldy  That  W.  S.  took  an  absolute  fee  in  the  land, 
subject  to  the  incumbrance  of  allowing  the  negro  wo- 
man Mariah,  to  have  a  home  on  it,  during  her  life, 
there  being  nothing  to  show  any  complicity  on  the 
part  of  said  W.  S.  in  any  illegal  purpose,  touching  the 
emancipation  of  said  negro.    Ibid. 

STAKEHOLDER. 

1,  A  mere  stakeholder  has  no  interest  in,  and  is  not  ne- 
cessaxily  apprised  of  the  nature  of  the  contract  under 
which  he  holds  the  money.     Jilfordvs,  Burkty        .      46 

2.  If  the  contract  is  illegal,  either  party  may  disaffirm  it 
and  claim  from  the  stakeholder  his  deposit    Ibid, 

3.  A  stakeholder  is  not  a  party  to  the  wager,  and  he 
cannot  set  up  its  illegality  in  defence  to  a  suit  by  a 
party  for  his  deposit    Ibid. 

4.  A  stakeholder  cannot  assume  the  position  of  a  party 
to  the  wager,  and  defend  for  him,  and  call  upon  the 
Court  to  sustain  a  defence  that  would  not  be  available 
to  the  party.    Ibid. 

5.  It  may  be  considered  now,  as  well  established  law, 
that  a  party  to  an  illegal,  or  immoral,  or  criminal  con- 
tract mtay  recover  back  from  a  stakeholder,  a  deposit 
still  in  his  hands.    Ibid 


STATUTE  OF  HENRY  «h,  32  Ch. 
See  Ejectment  ^^ 

SUMMARY   PROCEEDINGS  AGAINST   INTRUDERS. 

1.  The  legality  of  the  possession  of  lands^  &c.,  in  pro- 
ceedings under  the  Act   of  14th  February,   1854,  to 
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protQCl  the  owners  of  lands  or  tenements  against  in- 
trudens^  &c.^  depends  on  the  legality  of  the  original 
entry.    Murdoch  vs.  Miller^  •  •  •    •  368 

TAX  COLLECTOR  AND  RECEIVER. 

1.  It  is  the  duty  of  the  Tax  Collector^  and  not  the  Re- 
ceiver to  make  the  assessment  both  for  State  and  coun- 
ty purposes,  upon  the  Taxable  property  of  the  county. 
And  an  agreement  by  the  Inferior  Court,  that  this  ser- 
vice shall  be  performed  by  the  Receiver,  is  void,  and 
will  not  be  enforced  against  them.  Adams  vs.  The 
Justices  J  ^c  •  •  .  •  .      •  806 

See  Illegality^  1. 

TRAVERSE. 

1.  A  traverse  that  merely  denies  the  truth  of  the  answer 
of  a  garnishee,  is  sufficient     Tuimer  vs.  Sosseau,      •  240 

TRUSTEE'S  ACCOUNTS. 

I.  In  a  suit  against  a  Trustee,  appointed  prior  to  the 
Act  of  1847,  {f^obb  Dig.  336)  and  the  pleadings  and 
proof  show  that  it  is  a  case  for  simple  interest  only, 
the  rule  for  calculating  interest  on  balances  in  his 
hands  is  this--eight  per  cent  up  to  the  1st  January 
1846 — seven  per  cent  for  the  next  eight  years  there- 
after, atid  six  per  cent  compounded  annually  from  Ist 
January,  1854,  up  to  the  final  settlement  Cartledge 
and  wife  vs.  Cutl\ff^  and  wjfcy  .  .  .1 

UNLIQUIDATED  DAMAGES. 

1.  Cannot  be  pleaded  by  way  of  set  off,  either  at|law,  or 
in  equity,  unless  there  is  some  understanding  between 
the  parties  express  or  implied,  under  which  the  defence 
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can  be  let  in,  or  some  special  case  made  bjr  the  Bill, 
as  the  insolrency,  non-residence  of  the  plainti^  Jtc., 
Bonaud  vs.  SorrelL  ....  108 

USURY. 

See  Building  and  Loan  Associations. 

VENDOR'S  LIEN. 

See  Mortgages,  3. 

WARRANTY. 

1.  Where  the  vendor  of  a  warranted  article,  sues  for  the 
price  or  yalue,  it  is  competent  in  ail  cases,  for  the 
Tendee  to  prove  the  breach  of  warranty,  in  reduction  of 
the  damages,  and  the  sum  to  be  recovered,  will  be 
reduced  by  so  much  as  the  article  is  diminished  in 
value,  by  the  non-compliance  with  the  warranty. 
Wright  vs.  Findky.  ....  59 

WILLS. 

I.  The  jurisdiction  of  the  Ordinary  in  cases  of  probate, 
is  restricted  to  xhefaetn  m  of  the  execution  of  the  will, 
except  as  to  clauses  emancipating  slaves ;  in  all  other 
cases,  the  questions  of  right  arising  out  of  wills,  and 
their  construction  should  be  left  to  be  contested  and 
decided,  in  a  court  of  Chancery.  Drane  et  oL  vs. 
BtaUj  ......         2\ 

2.  A  testator  by  his  will  gives  all  his  estate  to  his  grand 
children,  and  directs  it  to  be  divided  into  nine  equal 
shares,  that  being  the  number  of  his  children,  and 
divided  between  them;  he  directs  that  the  parents 
of  the  grand  children  have  the  useand  management  of 
that  portion  of  the  estate  given  to  their  children,  dur- 
ing the  ife  of  the  parent,  and  the  profits  to  be  used  by 
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the  parents  for  the  support  and  education  of  his  grand 
children,  with  the  privilege  of  giving  off  a  portion  to 
the  grand  children  as  they  marry  or  come  of  age,  if 
the  parent  see  fit,  otherwise  to  remain  together  until 
the  death  of  the  parent,  and  then  to  be  equally  divid- 
ed between  the  grand  children  share  and  share  alike. 
Heldf  That  the  several  families  of  grand  children 
while  minors,  were  entitled  to  a  proper  allowance, 
from  the  income  of  the  property  for  their  support  as 
against  judgment  creditors  of  their  parents.  Hddy 
further,  that  property  bought  with  money  coming  from 
the  estate  of  testator,  constituted  a  part  of  the  corpus 
of  the  trust  estate  and  not  liable  to  the  debts  of  the 
parents.  The  Cred%tor$  ^f  Hampton  vs,  HamptoHj  tt 
aL  The  Creditors  of  Spieervs.  Spicer  et  aL  200 

S.  By  the  fourth  item  of  his  will,  testator  says  :  ^in 
ea$e  qf  no  heir^  I  wish  Nancy  Claxton  as  executrix,  to 
give  to  my  nieces,  S.  C.,J.  C.,aTidN.  C,  children  of  Pope 
Claxton  deceased,  and  the  children  of  my  brother  Wil- 
liam Claxton,  two  thousand  dollars  to  be  equally  divid- 
ed between  them  when  she  Nancy  Claxton,  my  exec- 
utrix, thinks  prudent,'^  &c..  Held,  1st,  That  the  words 
^in  case  of  no  heir,''  meant  offspring  to,  be  begotten  of 
Nancy  Claxton,  by  the  testator.  2.  That  the  words  of 
the  will  do  not  create  an  estate  tail.  3.  That  the  prop- 
erty being  certain  as  well  as  the  objects  of  the  testator's 
bounty,  and  the  mode  of  disposition,  the  legacy  is 
absolute,  and  twenty  years  having  elapsed,  it  should 
be  paid*     Claxton  tt  aL  vs.   Weeks  et  ux.  .    265 

4.  A  bequest  expressed  in  these  words*,  ^To  my 
daughter  Nancy  Childers,  I  give,  and  bequeiith  my 
negro  girl  Clarrissa,  which  property  I  give  to  Nancy 
Childers,  the  wife  of  John  Childers,  of  this  county, 
and  at  her  death  to  the  heirs  of  her  body,  with  her  in- 
crease," vest  an  an  absolute  title  in  the  first  taker. 
Childers  vs.  Childers^  ....  377 


